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nally appointed. (Amended, Laws 1895, chapter 30, page 
155.) 
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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1899, 


PRESENT: 


don, T. O. C. HARRISON, Currr Justice, 


Hon. T. L. NORVAL, 
Hon. J. J. SULLIVAN, } JupGEs. 


Hon. ROBERT RYAN, 
Hon. JOHN M. RAGAN, > ComMMISSIONERS, 
Hon, FRANK IRVINE, 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
' MARGARET FE. Oysrpr, ADMINISTRATRIX. 


FILED FEBRUARY 23,1899. No. 8642, 


1, Death by Wrongful Act: Wo May Sur. Under chapter 21, Com- 
piled Statutes, an action for the wrongful death of a person may 
be maintained by his personal representative, where the person 
deceased left surviving him some one belonging to the class for 
whose benefits the statute was enacted, who has sustained pe- 
euniary loss by his death. 


2. : Damaces. The damages recovered in such an action are as- 
sets for proper distribution to “the widow and next of kin” of 
the decedent. 

3. : PETITION: ContENTS. A petition under Lord Campbells act 


should disclose the names of all the beneficiaries, but if the 
names of the surviving minor children of the decedent who were 
dependent upon him for support are averred, the omission to 
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allege whether or not he left a widow will not render the plead- 
ing bad on demurrer. : 


4. Pleading: HarMLess Error. One cannot predicate error on the 
refusal to require the pleading of the opposite party to be made 
more definite and certain where prejudice has not resulted from 
the ruling. 


5. Review: ASSIGNMENTS OF Error. An assignment in a petition in 
error that “the verdict of the jury is not sustained by sufficient 
evidence, and is not in accord with the evidence and instruc- 
tions,” is sufficiently definite and specific to require the appellate 
court to review the evidence preserved in the bill of exceptions 
to ascertain whether the same supports the finding and judg- 
ment. 


6 Master and Servant: Nronicrncr: BURDEN orf PROOF. The bur- 
den is on the master, if it claims it, to show that the injuries 
received by a servant were caused by the negligence of a fellow- 


servant. 

%. : PLEADING. Whether such a defense must be spe- 
cifically pleaded to be available is not decided. 

8. ; A general allegation in an answer of con- 
tributory negligence on the part of the plaintiff is good as 
against a demurrer ore tenus. 

9. Ruies. Rules of a railway company are not bind- 
ing on an employé who it is not shown had notice or knowledge 
thereof. 

10. : Res Gesra. The testimony of a witness describ- 


ing the positions of decedent and the engine shortly after the 
accident which resulted in the death of the plaintiff's intestate 
was admissible as res geste, 


11. Instructions. A party cannot predicate error upon the giving of 
a vague instruction, unless he has requested a proper one. 


12, 


: Review. Upon review instructions should be considered 
as an entirety. 


13, Railroads: APPLIANCES: NEGLIGENCE. A railroad company is 
only required to exercise reasonable and ordinary care and dili- 
gence in furnishing its employés reasonably safe rond-bed, ma- 
chinery, and appliances for the operation of its road. ‘The law 
does not impose the absolute duty of providing a reasonably safe 
roadway, but makes the company liable for negligence in that 
regard. 


14. Instructions: Conriicrine STATEMENTS. An erroneous instruction 
is not cured by merely giving another instruction stating the law 
correctly on the subject. 


15. Jurors: PRIVATE VIEW OF PREMISES: HARMLESS ERROR. In an 
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action against a railroad company for wrongfully causing the 
death of plaintifi’s intestate misconduct of jurors in visiting and 
examining the locality of the accident, without permission of 
the court or knowledge of the parties, is not ground for setting 
aside the verdict, where it is disclosed that such view did not 
influence the finding. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Affirmed. 


J.W. Dewcese, W. S. Morlan, and F. #. Bishop, for plain. 
tiff in error, 


Abbott, Sclleck & Lane and S. A. Dravo, contra. 


Norval, J. 


Action by Margaret I. Oyster, administratrix of the es- 
tate of Granville R. Oyster, deceased, against the Chi- 
cago, Burlington & Quincy Railroad Company to recover 
damages for negligently causing the death of decedent. 
Plaintiff obtained a verdict in the sum of $5,000, and the 
defendant has instituted this proceeding for the purpose 
of securing a reversal of the judgment entered thereon. 

A. brief reference to the issues presented by the plead- 
ings in the cause will aid in an understanding of the ques: 
tions urged upon our attention. The petition avers the 
appointment and qualification of the plaintiff as admin. 
istratrix of the estate of Granville R. Oyster, deceased; 
the incorporation of the defendant and the operation 
by it of a line of road extending from the Missouri river 
through the city of Holdrege to the east line of the state 
of Colorado; the employment of decedent by the defend- 
ant as a locomotive engineer on and for some time prior 
to July 29, 1894; that on said date, in the proper and care- 
ful discharge of the duties of his said eunployment, and 
under the directions of defendant and its officers and 
agents, the said Oyster was running the engine used to 
pull the regular night passenger train from McCook to 
Hastings, and when said engine arrived at the city of 
Holdrege it ran into an open switch, left the rails of the 
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track, overturned, violently throwing said Oyster down 
under the engine, breaking his leg, bruising and scalding 
his flesh, and from which injuries he died the second day 
thereafter; that said accident was occasioned through no 
fault, failure of duty, or negligence of decedent, but by 
reason of the defendant having negligently, carelessly, 
and wrongfully Jeft open said switch without proper, 
usual, and custonary display of signal lights or other 
means of warning so as to advise him of the open switch 
and the condition of the road-bed, and that Oyster left 
surviving him six minor children, whose names and ages 
are stated in the petition, who were wholly dependent 
upon him for support, and by reason of his death are left 
helpless and destitute. The defendant filed a motion to 
require the plaintiff to make her petition more definite 
and certain by alleging thevein whether the intestate left 
surviving him any widow. This motion was denied by 
the court, whereupon a general demurrer to the petition 
was interposed and overruled. An answer was filed 
' which admits the incorporation of the defendant, and the 
employment of plaintiff’s intestate; denies the appoint- 
ing of Margaret E. Oyster as administratrix, and avers 
“that the accident, whereby the death of Granville R. 
Oyster was caused, was the result of his own careless- 
ness, negligence, and disobedience of the rules and regu- 
lations of the defendant governing his conduct as a 
locomotive engineer, and that said accident was caused 
without any fault or negligence on the part of the defend- 
ant.” It is further pleaded in the answer that the person 
deceased left at the time of his death surviving him his 
wife, the said plaintiff Margaret I. Oyster; that said ac- 
tion is not brought for the benefit of the widow, and 
hence there is a defect of parties plaintiff and the action 
should abate and be dismissed. The answer closes with 
a general denial of each averment contained in the peti- 
tion, except those previously admitted. The reply ad- 
mitted that Margaret E. Oyster was the decedent’s 
widow, and then denied all the other allegations in the 
answer, 
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The petition contains no averment as to whether or not 
Oyster left surviving him any widow, and it is argued 
from this that no cause of action is stated against the de- 
fendant, and that the motion to make the petition more 
definite and certain in that particular should have been 
sustained. ‘The action was under chapter 21, Compiled 
Statutes, called “Lord Campbell’s Act.” Section 2 of 
said chapter declares: “That every such action shall be 
brought by and in the names of the personal representa- 
tives of such deceased person, and the amount recovered 
in every such action shall be for the exclusive benefit of 
the widow and next of kin of such deceased person, and 
shall be distributed to such widow and next of kin in 
the proportion provided by law in relation to the distri- 
bution of personal property left by persons dying in- 
testate; and in every such action the jury may give such 
damages as they shall deem a fair and just compensa- 
tion with reference to the pecuniary injuries resulting 
from such death, to the wife and next of kin of such de- 
ceased person, not exceeding the sum of five thousand 
dollars.” This section has more than once been consid- 
ered by this court, and the uniform holding has been 
that an action for the wrongful death of a person cannot 
be maintained where it is not disclosed that the decedent 
left surviving him some one belonging to the class for 
whose benefit the statute was enacted, and who has sus- 
tained pecuniary loss by the death of the deceased per- 
son. (Anderson v. Chicago, B. & Q. R. Co., 85 Neb. 95; 
Kearney Electric Co. v. Laughlin, 45 Neb. 390; Orgall v. 
Chicago, B. & Q. R. Co., 46 Neb. 4; City of Priend v. Bur- 
Icigh, 538 Neb. 674; Omaha & KR. V. R. Co. v. Crow, 53 Neb. 
747.) The damages recovered by a personal representa- 
tive of a deceased person for the wrongful death of the 
intestate are assets for the proper distribution to “the 
widow and next of kin,” and are not subject to the pay- 
ment of the debts of the decedent. A petition therefore 
under Lord Campbell’s act is defective which fails to dis- 
close that the person deceased left a widow or next of kin 
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depending upon him for support. (Burlington & MW. R. 
R. Co. v. Crockett, 17 Neb. 570.) Manifestly it was not the 
intention of the legislature to give an action under said 
act only where both a widow and next of kin survive the 
perscn deceased. The action is well planted if there ex- 
ists either a widow or next of kin on whom the law con. 
fers the right to be supported by the person killed. It is 
evident this is the meaning of the section quoted, and the 
petition in this cause disclosing that Granville R. Oyster 
left him surviving six minor childven, who were depend- 
ing upon him for maintenance, the action was instituted 
for the benefit of persons within the class named in the 
statute. The demurrer was properly overruled. 

The statute authorizes the action to be brought for the 
benefit of the widow and next of kin, and the petition 
should disclose all benefiviaries,—that is, whether the de- 
cedent left a widow or next of kin, or both; but it is very 
evident that the defendant was not prejudiced by the 
denial of its motion to require the plaintiff to aver in 
the petition whether a widow survived the intestate, for 
the reason the defendant subsequently pleaded in its 
answer that Margaret E. Oyster, who sued as administra- 
trix, was the widow of the decedent, and the reply ad- 
mitted such averment to be true. So all the beneficiaries 
were named in the pleadings, and the existence of a 
widow was not a controverted point in the case. Cer- 
tainly the fact that one of the beneficiaries was not men- 
tioned in the petition could militate only against the 
plaintiff, and that in the assessment of the amount of. 
damages. There is no defect of parties plaintiff. Mar- 
garet E. Oyster was the sole administratrix of the estate, 
and the action was properly brought by her in her rep- 
resentative capacity for the benefit of those in whose be- 
half it was prosecuted. She was the personal representa- 
tive of the intestate, and alone could maintain the action. 
The widow or next of kin were not necessary parties 
thereto, but the damages recoyered inured to their ex- 
clusiye benefit, 
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The verdict is assailed as being against the evidence. 
Counsel for the administratrix insist that this question 
is not properly presented for review by the petition in 
error. The tenth assignment therein is as follows: “The 
verdict of the jury is not sustained by sufficient evidence, 
and is not in accord with the evidence and instructions 
given.” It is conceded that this would be a sufficient as- 
signment in a motion for a new trial, but it is argued that 
it is too indefinite and uncertain for a pleading in this 
court. The rule is that alleged errors must be specific- 
ally pointed out in the petition in error, and that mere 
general assignments are unavailing. But the rule has 
never been carried to the extent now pressed by counsel. 
We have never required that the petition in error should 
specify the particular branch of the case, or the question 
of fact raised by the record, it is claimed the evidence 
was insufficient to sustain. We regard the objection now 
raised as entirely too technical and devoid of merit. The 
assignment is sufficiently definite to require the consider- 
ation of the evidence certified up in the bill of exceptions 
to ascertain whether the verdict is contrary thereto. 

There is but little, if any, conflict in the evidence. It 
is disclosed that Granville R. Oyster, plaintiff’s intestate, 
was an experienced and careful engineer, and had been 
in the employ of the defendant for several years preced- 
ing the accident, in charge of an engine drawing a reg- 
ular passenger train between McCook and Hastings. On 
the night of July 29, 1894, he started on his regular run 
from McCook, reaching Holdrege on the regular schedule 
time, about 12:40 A. M. West of this last named station 
is a switch connecting the main line with a side track. 
This switch had been negligently left open, so that a 
train from the west would enter the side track, instead of 
remaining on the main line. The switch had been usually 
provided with a lantern to serve as signal to trainmen 
of the position of the switch. White lights were exposed 
if the main line was open for the passage of trains, while 
red lights were exhibited if the switch was thrown for 
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entering the side track. One of these lanterns, early in 
the evening of the accident, had been placed on the 
switch stand by a section-man, but the light had either 
been extinguished or had gone out three hours before, 
and was not burning at the time engineer Oyster reached 
it with his train, nor was any signal exposed to indicate 
that the switch was not closed, nor was any warning 
given that he was approaching danger. The night was 
dark and the train at the time was running at a moderate 
and reasonable rate of speed. When the train reached 
the switch, the engine on entering it was derailed, in- 
flicting injuries upon Oyster, from the effects of which 
he soon thereafter died. Each and every averment in the 
petition is amply sustained by the evidence. The jury 
were justified in finding that the leaving of the switch 
open without any signal or warning advising the cn- 
gineer of such fact was the proximate cause of the in- 
jury. (Lake Shore & MW. S. R. Co. v. Wilson, 38 N, IE. Rep. 
[Ind.] 348.) The defendant seeks to escape liability on 
two grounds: lirst, the accident was attributable to the 
acts of a fellow-servant; second, plaintiff’s intestate was 
guilty of coutributory negligence. These objections will 
now receive attention. 

In the first place it should be stated that the claim 
that the accident was occasioned by the negligence of a 
fellow-servant of Oyster was not pleaded in the answer. 
The burden was on the defendant to establish the de- 
fense, and it well may be doubted whether it was avail- 
able without being pleaded. (Chicago & A. R. Co. ». 
House, 50 N. H. Rep. (Tl.] 151; Nicolaus v. Chicago, R. I. 
& P. R. Co., 57 N. W. Rep. [Ta.] 694; Patterson v. Houston 
& 7. CO. hk. Co., 40 8. W. Rep. [Tex.] 442.) The evidence, 
however, fails to reveal that it was a fellow-servant who 
locked the switch in question for the side track. It was 
shown that a train crew who had charge of a train which 
had arrived at Holdrege that evening over the Edgar 
branch had been using this side track and the switch 
in question, but it does not appear any one of said crew 
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left the switch open, which caused the accident. More- 
over, the evidence adduced fails to establish that the 
employment and duties of those in charge of the Edgar 
train were such as to constitute them fellow-servants 
with plaintiff's intestate within the rule laid down in the 
decisions of this court on that subject. 

As to the defense of contributory negligence counsel 
representing the plaintiff below insist that it was not 
pleaded in the answer, and hence must be disregarded 
here. There is no room to doubt that it is an affirmative 
defense, and when relied upon must be raised by suitable 
averments. This court, in harmouy with the decisions in 
other jurisdictions, has decided that a general allegation 
of negligence in a petition is sufficient as against a de- 
murrer. (Omaha & R. V. RR. Co. ve. Wright, 49 Neb. 456.) 
And by a parity of reasoning a general averment in an 
answer charging contributory negligence on the part of 
plaintiff is good, unless assailed by a motion to make 

_more definite and certain. In the case at bar the answer, 
in general terms, as we have already seen, pleads that the 
negligence of plaintifi’s intestate contributed to the in- 
jury, and but for which the accident would not have oe- 
curred. The answer not having been assailed by mo- 
tion, it must be held sufficient to raise the defense of 
contributory negligence. The argument in support of 
this defense is that there being no light displayed on the 
switch stand it was the duty of Oyster to have stopped 
his engine, and his failure so to do was in direct violation 
of the rules of the company, and the cause of the injury. 
There was introduced on the trial, over the objections of 
plaintiff, a book entitled “Rules of the Transportation 
Department,” which purports to have been issued by 
the general manager of the Burlington & Missouri River 
Railroad Company in Nebraska. Rule 65, as contained 
in said book, is in the language following: “A signal 
imperfectly displayed, or the absence of a signal at a 
place where a signal is usually shown, must be regarded 
as a danger signal, and the fact reported to the superin- 
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tendent.” The evidence tending to prove that said rales, 
including the one quoted above, were promulgated by the 
proper officer of the defendant company is quite meager 
and unsatisfactory. But waiving this point, for the pur- 
pose of the present investigation, it is not disclosed by 
competent proofs that the decedent ever saw or knew 
of the rule above quoted, and which it is claimed he vio- 
lated by failing to stop his engine before reaching the 
switch. The witness C. A. Dixon, called on behalf of the 
company, testified in a gencral way that the engineers 
under him have a book of rules aud instructions which 
govern and control them in the operation of trains, but it 
was not shown by the witness, or by any one else, that 
Oyster had any knowledge of the existence of the rule in 
question. Objection to the admission as testimony of 
said rule was distinctly made on that ground at the time. 
The proposition is not only sound on principle, but is 
abundantly supported by authority, that rules of a rail- 
way company are not binding on an employé unless he 
has notice thereof, or the same have been brought to his 
knowledge. (Alabama M. R. Co. v. McDonald, 20 So. 
Rep. [Ala.] 472; Louisville, N. A. & CG. R. Co. v. Berkey, 
35 N. E. Rep. [Ind.] 3; Atchison, 7. & 8S. F. R. Co. v. 
Plunkett, 25 Kan. 188; Covey v. Hannibal & 8. J. R. Co., 
27 Mo. App. 170; 14 Am. & Eng. Ency. Law 908, 909.) 
It not having been established that the decedent was 
aware of the existence of the rule, manifestly he cannot 
be charged with contributory negligence in violating the 
same, Whether a party is guilty of contributory negli- 
gence is usually a question of fact, and from a perusal of 
this record we cannot say that the triers of fact were not 
fully warranted in finding that plaintiff’s intestate was 
free from any negligence which contributed to the acci- 
dent. 

In the brief of the company it is stated that “the court 
permitted witness Daily (p. 15), Dr. Miller (p. 24), and 
Mrs. Oyster (p. 46) to testify as to Oyster’s physical con- 
dition after the hurt, the extent of his bodily injuries, 
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and the length of time he was held under the engine and 
suffered pain,” and it is urged that such testimony was 
erroneously admitted. An examination of the pages of 
the bill of exceptions indicated above reveals that no 
one of the witnesses named testified, against an objec- 
tion, to the pain and suffering of the decedent. It is true 
the witness Daily described the position of Oyster under 
the engine, the length of time he was held there, and 
how the engine was taken off. This was a part of the 
res geste, and for that reason was competent evidence. 

Dr. Miller, a physician and surgeon, was called to see 
Oyster shortly after the accident, and during the same 
night. The witness was permitted to answer but two 
questions, to which objections had been interposed by 
counsel for defendant, which questions, with the objec- 
tions, and the answers made by the witness follow: 

Q. What condition did you find Mr. Oyster in? 

Defendant objects, as immaterial under the issues 
joined. Overruled. Exception. 

A. I found him prostrate from an injury. 

Q. What sort of an injury? 

Defendant objects, as immaterial under the issues 
joined. Overruled. Defendant excepts. 

A. He had a fracture of the small bone of the left leg. 
as well as extensive injuries to the soft tissues and mus- 
cles and flesh. 

The witness further testified, without objection, that 
he remained with the patient continuously, and rendered 
him proper and necessary medical treatment, until death, 
and that Oyster died from the shock resulting from the 
injury. 

Mrs. Oyster testified that she arrived at Holdrege the 
morning after the accident and remained with her hus- 
band until the evening of July 31, when he died. She 
testified, against objection of defendant, that she found 
her husband “just resting. Ie had not roused up from 
the accident, but did in a very few minutes.” 

It requires one with a keener perception than the writer 
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possesses to discover any prejudicial error in all this tes- 
timony, which merely showed the extent of decedent’s 
injuries and how they occurred. The testimony did not 
unduly tend to excite the sympathy of the jury. 

Some of the instructions to the jury given by the court 
at the request of the plaintiff are assailed as being erro- 
neous. In the first three of these instructions the jury 
were told, in substance, that it was the duty of the de- 
fendant to use all reasonable care and foresight to pro- 
vide such lights and signals for the switches as were 
necessary and reasonable for the safety of Oyster in the 
prosecution of his duties, and to exercise all reasonable 
care in inspecting and keeping in proper order and con- 
dition for use its Hghts, lamps, signals, and switches. 
The vice imputed to these instructions was that they did 
not inform the jury what constituted reasonable care. 
If the defendant desired the jury to be advised upon that 
point, it should have tendered an appropriate instruc- 
tion, and requested the court to give it. Not having done 
so, it cannot predicate crror upon the failure of the court 
to define what constituted reasonable care. (German 
Nat. Bank of Hastings v. Leonard, 40 Neb. 676; Barr v. City 
of Omaha, 42 Neb. 3841; Gran v. Houston, 45 Neb. 818; 
Carter White Lead Co. v. Kinlin, 47 Neb. 409; Ferguson v. 
Stute, 52 Neb. 482.) 

Instruction No. 4, given at the request of plaintiff be- 
low, reads thus: “You are instructed that the said Gran- 
_ville R. Oyster was not obliged to know or inquire be- 
forehand whether or not the switch was properly placed, 
and whether or not the proper lights and signals had 
been placed, but in the absence of absolute knowledge 
to the contrary he had the right to assume that all that 
could reasonably be done to render the roadway safe 
had been done; there is an implied undertaking or obliga- 
tion on the part of the defendant with its employés to 
gee that all that can reasonably be done to make the 
road safe had been done.” By this instruction the court 
did not purport or attempt to state principles which 
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should guide the jury in the determination of every feat- 
ure of the case, but merely stated to the jury, in a gen- 
eral way, the obligations and duties resting upon the 
master relative to the furnishing of its employé with 
reasonably safe appliances for the performance of his 
duties, and that such employé had the right to assume, 
in the absence of the want of knowledge to the contrary, 
that the master has done all that could reasonably be re- 
quired of him in that regard. So far as the instruction 
went the correct rule was enunciated therein. It did not 
purport to treat of the question of contributory negli- 
gence. That feature of the case was fully covered by 
other instructions in a more favorable way to the de- 
fendant than the law and facts warranted. The fourth 
instruction did not make it the absolute duty of the de- 
fendant to provide a safe road-bed and appliances. It 
obliged the company only to exercise reasonable care in 
that regard, and this the law required. The rule is that 
instructions must be construed together, and when thus 
interpreted they properly state the law, error cannot be 
predicated thereon. This principle has been so fre- 
quently stated by this court as to make the citation of the 
authorities in support thereof superfluous. Jt is said, in 
argument, that the instruction quoted abrogated and 
nullified the rule promulgated by the company for the 
guidance of Oyster, the observance of which on his part 
would have saved his life. There are two answers to this 
contention. The decedent was not bound by the rule in 
question, since it was not shown that knowledge thereof 
was ever brought home to him. Again, by the third in- 
struction given at the request of the defendant the jury 
were informed that if the accident was occasioned by 
reason of Oyster disregarding a rule of the company, the 
plaintiff could not recover. It follows that the defend- 
ant was not prejudiced by the giving of the fourth in- 
struction. 

In the sixth instruction the jury were told “that it was 
the duty of the defendant company to provide the said 
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Granville R. Oyster with a reasonably safe and clear 
road-bed upon which to operate said engine and train; 
and further, that the said Granville R. Oyster had a right 
to rely on the defendant’s performing its duty in that 
regard, and if the defendant failed in this duty it would 
be liable to, and your verdict should be for, the plain- 
tiff, unless you find that the said Granville R. Oyster 
knew that said road-bed was unsafe, or that the same was 
not clear in the manner in which it was usually operated, 
or that he was negligent or careless in the operation of 
said engine and train.” We agree with counsel for de- 
fendant that the instruction was clearly erroneous, since 
it imposed upon the company the absolute duty of pro- 
viding a reasonably safe and clear road-bed, while 
it owed no such obligation to its employés. All that the 
law required of it was, and the correct rule was also 
stated in the fourth instruction already quoted, that the 
defendant was required only to exercise reasonable and 
ordinary care to furnish a reasonably safe and clear road- 
way for the use of its employés. Under this instruction, 
if the defendant had not been guilty of negligence, but 
had exercised reasonable care in the premises, and the 
accident had occurred by reason of its road-bed having 
become recently unsafe, it made the company liable. The 
defendant is held accountable for the negligent perform- 
ance of a duty, and the failure to exercise reasonable and 
ordinary care and diligence in furnishing its employés 
reasonably safe road-bed and appliances for the opera- 
tion of its trains. (Kansas City & P. BR. Co. v. Ryan, 59 
Am. & Eng. R. Cas. [Kan.] 136; St. Louis, J. 11. & 8. R. Co. 
v. Needham, 69 Fed. Rep. 823; Innes v. City of Milwaukee, 70 
N. W. Rep. [Wis.] 1065.) The instruction under consid- 
eration purported to cover the entire case. It told the 
jury, if they found certain things to exist, then the plain- 
tiff was entitled to a verdict; hence the vice in this in- 
struction was not, and could not be, cured by other por- 
tions of the charge. (Farmers Bank v. Harshman, 33 Neb. 
445; First Nat. Bank of Denver v. Lowrey, 36 Neb. 290; Burr 
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v. State, 45 Neb. 458; Metz v. State, 46 Neb. 547.) My 
associates are of the opinion that the error was not preju- 
dicial, since no other verdict would have been justified 
by the evidence. To this view the writer, reluctantly, 
yields his assent. 

The record shows that during an intermission of the 
court certain jurors in the case visited and examined the 
locality of the track, switch, and appliance at the scene 
of the accident, after which they returned to the court- 
room and the trial proceeded without the defendant 
having knowledge of the occurrence. This was a gross 
irregularity on the part of the jurors, but not sufficient 
to cause the verdict to be set aside, for reasons now to 
be stated. The rule is that jurors must base their find- 
ings upon the evidence adduced on the trial, and may 
not make an inspection of the locus in quo, unless a view 
is authorized by the trial court. If a juror of his own 
accord, and without permission, visits and makes an in- 
spection of the premises, or thing in dispute, it may be 
sufficient cause for vacating the verdict, but it will not 
have that effect if it is plain that such examination was 
not influential in obtaining the verdict. As stated by 
Start, J., in considering the same question in Rush v. St. 
Paul City R. Co., 72 N. W. Rep. [Minn.] 733: “Mot every 
unauthorized view of the locus in quo will require the set- 
ting aside of a verdict. Considerations of practical 
justice forbid it. It would be an injustice to deprive an 
innocent party of his verdict simply because there was a 
casual inspection of the premises by some of the jurors, 
or because they were familiar with them. If verdicts 
were set aside for such reasons, there would be no rea- 
sonable limits to litigation, especially in cities where the 
opportunities are great for jurors to personally view the 
locality of the accident under consideration, * * * 
This rule must be given a reasonable operation, and not 
applied where there is only a possibility that the result 
was influenced by the alleged misconduct, but is to be 
applied where the court cannot determine with any 
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reasonable certainty whether the result was affected or 
not.” In the case at bar there is no claim made that the 
plaintiff was guilty of any misconduct in the matter. It 
is not even suggested that she had any knowledge of the 
intended action of the jurors. There was no conflict in 
the evidence, so that a view of the place of the accident 
would assist those making it to apply the evidence or 
determine the credibility of the witnesses. It fully ap- 
pears from the record that a view at the time it was taken 
could have been of no practical assistance in reaching a 
conclusion. It could not have influenced or affected the 
result. It follows that the judgment should be 


AFFIRMED. 


C. M. WITTSTRUCK ET AL., EXECUTORS, Vv. E. A. TEMPLE. 
.FILED FEBRUARY 23, 1899. No. 8738. 


1. Dormant Judgments: REVIvor: PRESUMPTION. The lapse of four- 
teen years after the entry of a judgment and before a proceed- 
ing to revive is instituted, without issuance of an execution, 
raises the presumption of payment. This presumption, how- 
ever, is not. conclusive, but may be overcome by proof that the 
judgment has never been paid. 


2. : The presumption of payment arising by 
the lapse of time cannot be invoked by the judgment debtor 
when he has not tendered the issue of payment in the proceed- 
ing to revive. . 


. 


3. Summons: SERvicrE. A summons must be served by delivering a 
copy thereof to the defendant personally, or by leaving a copy 
for him at his usual place of residence. Service by leaving a 
copy for him at his usual place of business is insufficient to con- 
fer jurisdiction over his person. 


REtuRN: AMENDMENT. The permission to an officer to 
amend his return on a summons is not equivalent to an actual 
amendment. 


5. Dormant Judgments: REvivor: JURISDICTION. In a proceeding to 
revive a dormant judgment the defendant may interpose as a 
defense that such judgment is void on the ground that the court 
entering it had no jurisdiction over his person, 
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6. Summons: Rerurn: AMENDMENT. The granting of permission to 
a sheriff to amend his return on a process to conform to the 
facts, upon proper showing and notice, is diseretionary with 
the trial court. 


Error from the district conrt of Lancaster county. 
Tried below before HloLMES, J. Rerersed. 


Willard 2. Stewart, for plaintiffs in error. 
Stearns & Tyrrell, contra, 


NORVAL, J. 


It is sought by this proceeding to review an order of 
the court below reviving a dormant judgment. On June 
1, 1881, Edward A. Temple obtained a judgment in the 
district court of Lancaster county against I-rank G. Witt- 
struck for the sum of $248.98, and costs of suit. On mo- 
tion of plaintiff, accompanied by the affidavit of his coun- 
sel, setting forth the recovery of the judgment for the 
sum stated above, and that the judgment had become 
dormant by the lapse of time, but was wholly unpaid, 
the court made a conditional order of revivor, returnable 
in three days after service thereof, and afterwards a hear- 
ing was had, and the conditional order was made abso- 
lute against Charles M. Wittstruck and J. H. Wittstruck, 
as executors of the estate of I'rank G. Wittstruck, de- 
ceased, who prosecute this error proceeding. 

The order of revivor is assailed on various grounds; 
among others, that the lapse of fourteen years between 
the rendition of the judgment and the application for 
the order of revivor raises the presumption of payment, 
which was not overthrown by the proofs adduced on the 
hearing. It is true that the lapse of so many years be- 
tween the entry of the judgment and the proceeding to 
revive the same, without the issuance of an execution, 
raises the presumption of payment and satisfaction of 
the judgement. (Wright v. Sivect, 10 Neb. 192; Hunter v. 
Leahy, 18 Neb. 80; Garrison v. Aultman, 20 Neb. 3114; 
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Creighton v. Gorum, 23 Neb. 503.) This presumption is 
not, however, conclusive, but may be overcome. The 
motion and affidavit filed by the judgment creditor to 
revive state that the judgment is wholiy unpaid, and 
this averment was not put in issue by any plea or evi- 
dence. The question of payment was not an issue before 
the district court. Had the payment of the judgment 
been pleaded, then, under the foregoing authorities, the 
presumption of payment arising from the lapse of time 
would have defeated the proceeding to revive, unless the 
judgment creditor had overcome such presumption by 
proof that the judgment had never been paid. It de- 
volved upon those resisting the order of revivor to tender 
the issue of payment by proper plea, and not having done 
so, the averments in the motion to revive and the affidavit 
filed in support thereof “that the judgment is wholly 
unpaid” were confessed. 

Another argument is that the face of the record dis- 
closes that the court had no jurisdiction over the person 
of F. G. Wittstruck to render the judgment against him 
which is sought to be revived herein. He made no ap- 
pearance in the action. The return of the sheriff on the 
summons states that the writ was served “on the within 
named Frank G. Wittstruck, by leaving at his usual 
place of business, in Firth, a true and certified copy of 
the same, with all the indorsements thereon.” Section 
69 of the Code of Civil Procedure requires that ‘the 
service shall be by delivering a copy of the summons 
to the defendant personally, or by leaving one at his 
usual place of residence, at any time before the return 
day.” By section 25 of the same Code service in an action 
against a partnership or firm may be made by copy left 
at the usual place of business. (Ruth v. Lowrcy, 10 Neb. 
263; Rosenbaum v. Hayden, 22 Neb. 744; Ilerron v. Cole, 
25 Neb. 692.) The action was not against a firm or 
association of persons, nor was the defendant Frank G. 
Wittstruck sued as being a member of a partnership; 
hence summons could not be legally served upon him by 


VoL. 58] JANUARY TERM, 1899. 19 


Wittstruck v. Temple. 


leaving a copy at his usual place of business. Service 
could only be made by delivering a copy to him person- 
ally, or by leaving one at his usual place of residence. 
(Aultman v. Steinan, 8 Neb. 109.) It is, therefore, very evi- 
dent from the return made by the sheriff to the summons 
that it was insufficient to confer jurisdiction upon the 
court to pronounce any judgment against the defendant. 
It is true permission was granted the sheriff, during the 
pendency of the proceeding to revive, to amend his re- 
turn on the summons so as to show that the writ was 
served by leaving a copy at the usual place of residence 
of the defendant Frank G. Wittstruck; but no amend- 
ment of the return was in fact ever made by the officer. 
The permission to amend was not equivalent to an actual 
amendment of the return of the summons, no more than 
would the granting of authority to a party to amend his 
pleading constitute an amendment thereof. The judg- 
ment rendered upon the service of the summons by copy 
left at the defendant’s usual place of business was with- 
out jurisdiction and void. This fact was sufficient to de- 
feat a revivor of the judgment. (Hnewald v. Olsen, 39 
Neb. 59; Haynes v. Aultman, 36 Neb. 257.) 

Complaint was made because authority was granted 
the sheriff to amend his return on the summons to con- 
form to the facts. There -was a conflict in the evidence 
adduced on the question whether the place where copy 
of the summons was left by the sheriff for the defendant 
was the latter’s place of business or usual place of resi- 
dence. The court below merely sustained the motion to 
amend the return, but did not direct what the officer 
should insert in his return as an amendment. If the re- 
turn did not speak the truth, or the facts completely, it 
was the duty of the court, upon proper showing and no-, 
tice, permission therefor being asked, to allow the sheriff 
to amend his return so as to make the same conform to 
the facts. (O’Brien v. Gaslin, 20 Neb. 347; Shufeldt v. Bar- 
lass, 833 Neb. 785; Phenix Ins. Co. v. King, 52 Neb. 562.) 
No abuse of discretion is shown in granting permission to 
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make the amendment. The order of revivor is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Hosea 8. BALLOU, TRUSTER, ET AL., APPELLERS, V. CUAR- 
ENCE L. SueERWOOD ET AL., IMPLUADED Wirt GIL- 
BERT BLUE, APPELLANT. 


FILED FEBRUARY 23, 1899. No. 8734. 


1. Judicial Sales: APPRATSEMENT: DEDUCTION oF Liens. The provision 
of the statute for the deduction of prior liens in appraising Linds 
for judicial sale is solely for the benefit. of the plaintiff, and 
the failure to observe the law in that regard cannot be success- 
fully urged by the defendant as a ground for vacating the ap- 
praisement, or as an objection to confirmation. 


2. . ‘The appraised value of property made under an 


order of sale can only be assailed for fraud. 


APPHAL from the distriet court of Douglas county. 
Heard.below before Krysor, J. Affirmed 


D. W. Merrow, for appellant. 
Duffie & Van Dusen, contra. 


NORVAL, J. 


This appeal was taken from an order confirming the 
sale of real estate by a special master commissioner under 
a decree of foreclosure. The first objection urged 
against the sale is that the amount of taxes against the 
real estate was not deducted in making the appraisement. 
This point is not available to the appellant, because he 
was not prejudiced by the omission to deduct from the 
real value of the premises the amount of tax liens. Had 
the deduction been made as contemplated by statute, the 
interest of the appellant in the property would necessarily 
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have been appraised at a smaller sum than it was, and 
consequently a lower bid could have been accepted at the 
sale than under the appraisement as made and returned. 
The provision of the statute for the deduction of prior 
liens in making the appraisement of lands for judicial sale 
is for the benefit of plaintiff only, and the failure to ob- 
serve the law in that regard cannot be successfully urged 
by the defendant as a ground for setting aside the ap- 
praisement, or as an objection to confirmation. (Craig v. 
Stevenson, 15 Neb. 362; Smith v. Forworthy, 39 Neb. 214; 
American Investment Co. v. AfcGregor, 48 Neb. 779.) 

It is likewise insisted that a copy of the appraisement 
was not filed in the office of the clerk of the district court 
before the sale was advertised. The record shows that a 
copy of the appraisement was deposited in the clerk’s 
office on January 28, 1896, the very day the property was 
appraised, and that notice of sale was not given or pub- 
lished until three days later. Of course no copies of 
written application for liens were filed with the copy of 
the appraisement, for the obvious reason no applications 
for liens were made by the special master commissioner. 
But the appellant was not prejudiced by such omission, 
or failure to comply with the statute. 

It is finally urged that the valuation made by the ap- 
praisers is unjust, inequitable, and far below the real 
value of the property.. No fraudulent conduct was im- 
puted to the persons making the appraisement, nor was 
the value returned by the appraisers so much below the 
actual value of the premises as to raise the presumption 
of fraud. It is the doctrine of this court that the ap- 
praised value of property made under an order of sale can 
only be assailed for fraud. (Vought v. Foxworthy, 38 Neb. 
790; Heklund v. Willis, 44 Neb. 129; Kearney Land & Invest- 
ment Co. v. Aspincall, 45 Neb. 601.) Tested by this rule 
the appraisement in the case at bar must be sustained. 
The order from which the appeal was prosecuted is 


AFFIRMED, 
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HowarD CHURCHILL Vv. GkorGE M. WHITE. 
° FiLep Frervuary 23,1899. No. 8754. 


1. Infants: Lianitiry ror Torts. An infant who hires a team and 
buggy for a specified journey, and drives to another place and 
in a different direction, takes upon Nhiwself all the consequences 
folowing therefrom. If the team is injured or the buggy is 
broken while being so driven, he is liable in damages for the tort, 
aud his infancy is no protection to him. 


2. Evidence: Apuissions. Admissions or statements made by a party 
to a suit against interest upon a material matter may be proved 
without laying the foundation required in impeaching a disin- 
terested witness, 


: Revirw. To obtain a review of the rulings of the trial 
court on the admission of evidence the particular rulings as- 
suiled must be specifically assigned in the petition in error. 


Error from the district court of Clay county. Tried 
below before Hastinas, J. Affirmed. 


Thomas H. Matters, for plaintiff in erro 
William M. Clark, contra. 


Norvat, J. 


This was an action by George M, White against How- 
ard Churchill to recover damages to plaintiff’s buggy, 
alleged to have been caused by the wrongful act of the 
defendant. I'rom a judgment for $60 entered on a verdict 
for plaintiff the defendant has prosecuted this error pro- 
ceeding. 

The first assignment of error challenges the sufficiency 
_of the petition filed in the court below, and upon which 
the cause was tried. Plaintiff for a cause of action al- 
leges, in substance and effect, that plaintiff is engaged in 
the livery business at Clay Center, furnishing horses, har- 
ness, buggies, etc., for hire to those who may desire the 
same; that the defendant is a minor of the age of nine- 
teen years, residing with his father near the town; that 
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on October 23, 1894, defendant hired from plaintiff a 
livery rig, consisting of a span of horses, a set of harness, 
and a two-seated covered buggy, to go four or five. 
miles immediately south of Clay Center to a dance at 
the residence of one A. R. Baker, and agreed to and 
did pay plaintiff as use for said team, harness, and buggy 
the sum of $1.50; that defendant, after obtaining posses- 
sion of said rig, drove the same to the town of Harvard, 
situate two and one-half miles west and six and one-half 
miles north of Clay Center, thence, after obtaining or 
receiving other passengers, he drove to said Baker’s resi- 
dence, where he remained a few minutes and drove the 
rig with five passengers directly west two and three- 
fourths miles, thence north eleven and one-half miles to 
Harvard, and thence to Clay Center; that the defendant, 
while said rig was in his possession, and being driven 
out of the line of the route from Clay Center to the place 
of the dance, and on the return trip from Baker’s to the 
town of Harvard, permitted the buggy to upset, and the 
team to run several rods, thereby breaking the buggy in 
numerous places, described with great particularity in 
the petition, cutting and bruising the heel of one of the 
horses; that the team was overdriven, and that defend- 
ant drove the rig in a direction, and used the same for a 
purpose, different than that for which it was hired; by 
reason whereof plaintiff has been damaged in the sum 
of $100. 

The contention of defendant below, plaintiff herein, is 
that the action is founded upon a contract with an in- 
fant, and, therefore, no recovery against him can be had. 
While ordinarily infants are not liable on their contracts, 
except for necessaries, they are answerable for their torts. 
In 10 Am. & Eng. Ency. Law 668, 669, the rule is stated 
thus: “An infant is liable for all injuries to property or 
person wrongfully committed by him. His privilege of 
infancy is given to him as a shield and not as a sword, 
and it cannot be used for protection against the conse- 
quences of wrongful acts; for, where civil injuries are 
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committed by force, the intent of the perpetrator is not 
regarded. * * * Although an infant is liable for his 
_ torts, he is not liable for the tortious consequences of — 
his breach of contract. Whether the form of the action 
be contract or tort, the infant cannot be held for a mere 
violation of contract, but the contract cannot avail if 
the infant goes beyond the scope of it. The tort must 
be a distinct and substantive wrong in itself, even though 
it grow out of a contract, to make the infant liable. The 
contract must be generally put in proof to support the 
action, but that is because the tort, inasmuch as it is com- 
mitted by departing from the terms of the contract, can- 
not be shown without showing the contract and not be- 
cause the contract is otherwise involved.” The text is 
abundantly sustained by judicial decisions. Although 
no recovery can be had against an infant for a breach of 
contract, the principle is well recognized, and has been 
often applied, that he is liable for a tort committed by 
him, notwithstanding it may have arisen out of, or in 
some way may have been connected with, a contract. 

In Fitts v. Hall, 9 N. H. 44, Parker, C. J., observed: 
“The principle to be deduced from these authorities seems 
to be that if the tort or fraud of an infant arises from a 
breach of contract, although there may have been false 
representations or concealment respecting the subject- 
matter of it, the infant cannot be charged for this breach 
of his promise or contract, by a change of the form of 
action. But if the tort is subsequent to the contract, and 
*not a mere breach of it, but a distinct, willful, and post- 
tive wrong of itself, then, although it may be connected 
with a contract, the infant is liable.” 

In Freenan v. Boland, 14 R. I. 39, it was held that where | 
an infant hires a horse aud buggy of a keeper of a livery 
stable to go to a designated place, and drives beyond the 
place or in another direction and injures the horse, the 
infant is liable therefor. To the same effect are Homer 
v. Thaing, 3 Pick. [Mass.] 492; Roteh v. Hawes, 12 Pick. 
[Mass.] 136; Hall v. Corcoran, 107 Mass. 251; Fish v. Ferris, 
3 E. D. Smith [N. Y.] 565. 
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In Towne v. Wiley, 238 Vt. 355, an infant who hired a 
horse to drive to an agreed place twenty-three miles dis- 
tant, returned by a circuitous route which nearly doubled 
the distance, and stopped at a house on the way, leaving 
the horse standing out of doors during the night without 
food, and it died from overdriving and exposure. It was 
decided that the infant was liable in damages, by reason 
of his having departed from the object of his bailment. 
Redfield, J., in delivering the unanimous opinion of the 
court, said: “So long as the defendant kept within the 
terms of the bailment, his infancy was a protection to 
him, whether he neglected to take proper care of the 
horse, or to drive him moderately. But when he departs 
from the object of the bailment, it amounts to a conver- 
sion of the property, and he is liable as much as if he had 
taken the horse in the first instance without permission. 
And this is no hardship; for the infant as well knows that 
he is perpetrating a positive and substantial wrong when 
he hires a horse for one purpose and puts him to another, 
as he does when he takes another’s property by way of 
trespass.” This case was cited by the same court, and 
the principle applied, in Ray v. Tubbs, 50 Vt. 688. 

Eaton v. Hill, 50 N. H. 235, was an action against an in- 
fant to recover damages for having so carelessly and im- 
moderately driven plaintiff’s horse, which he had hired, 
as to cause the animal’s death. The plea was infancy. 
Bellows, C. J., in passing upon the question, employed 
the language following: “We think, then, that the doc- 
trine is well established, that an infant bailee of a horse 
is liable for any positive and willful tort done to the ani- 
mal distinct from a mere breach of contract, as by driving 
to a place other than the one for which he is hired, re- 
fusing to return him on demand after the time has ex- 
pired, willfully beating him to death, and the like; so if 
he willfully and intentionally drive him at such an im- 
moderate speed as to serio. i, endanger his life, knowing 
that it will do so. * * * fn all these cases it may be 
urged that the Jaw implies a promise, on the part of the 
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bailee, to drive the horse only to the appointed place, to 
return him at the end of the journey, not to abuse him 
or drive him immoderaiely, and that a failure in either 
respect is merely a breach of contract. So it might be 
said that the law would raise a promise not to kill him; 
and yet no one would fail to see that to kill him willfully 
would be a positive act of trespass, for which an infant 
should be liable the same as if there were no contract. 
* # * When the infant stipulates for ordinary skill and 
care in the use of the thing bailed, but fails from want of 
skill and experience, and not from any wrongful intent, it 
is in accordance with the policy of the law that his privi- 
lege, based upon his want of capacity to make and fully 
understand such contracts, should shield him. * * #* 
But when, on the other hand, the infant wholly departs 
from his cliaracter of bailee, and by some positive act 
willfully destroys or injures the thing bailed, the act is 
in its nature essentially a tort, the same as if there had 
been no bailment, even if assumpsit might be maintained 
in case of an adult, on a promise to return the thing 
safely.” In the case in hand the petition discloses, an: 
the evidence adduced by plaintiff on the trial tends 
strongly to establish, that the tort of the defendant was 
not committed under the contract, but by absolutely 
abandoning or disregarding it, or in departing from the 
terms thereof. The petition is not framed upon the 
theory of a breach of contract, but for the tort, and con- 
tains sufficient averments to constitute a cause of action, 
notwithstanding the infancy of the defendant. 

The seventh instruction is criticised, which reads as 
follows: “You are instructed, gentlemen, that, so far as 
this case is concerned, the infancy of the defendant does 
not affect the liability. The rule that one who hires prop- 
erty of this kind for one purpose and uses it for another 
or different purpose from that contemplated by the par- 
ties in the contract of hiring is liable for any harm that 
may happen it while he is so using it, applies to minors 
as well as to adults.” This instruction harmonizes with 
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the views which we have already expressed and is within 
the doctrine announced in the cases cited above. This 
portion of the charge did not withdraw from the consider- 
ation of the jury whether or not the defendant used the 
team and buggy for a purpose different from that con- 
templated by the contract of hiring. Such question was 
fairly submitted to the jury by other instructions, which 
expressly advised the jury there could be no recovery if 
the defendant did not hire the property for a specific and 
designated trip, or route of travel, or to drive to a specific 
place. Under the theory of neither party was the infancy 
of the defendant material, or an important consideration, 
since it could not influence the decision either way. If 
the team was hired to drive to Mr. Baker’s, as plaintiff 
insisted was the agreement of the parties, then it was 
driven nearly fifty miles, instead of ten miles, the dis- 
tance from Clay Center to Baker’s and return by the usual 
route of travel. 

It is insisted that error was committed in admitting 
the testimony of J. M. Lyons, George Nye, Robert Stew- 
art, Thomas Stewart, George M. White, and Snyder 
White. The defendant on the trial testified that there 
was no agreement when the team was hired that it was 
to be driven from Clay Center to Baker’s to adance. The 
testimony of the persons named above was, to the effect, 
that the defendant, when a witness for himself before H. 
C. Palmer, a justice of the peace of Clay county, in a 
criminal prosecution against said Churchill stated he 
hired the team and buggy to go to Baker’s four or five 
miles south of the place of hiring. It is urged that the 
testimony of said witnesses was impeaching in its char- 
acter, and was improperly admitted, because no legal 
foundation therefor had been laid. In the case in hand 
the following question was propounded to the defendant 
on cross-examination by counsel for plaintiff: “I will 
ask you to state if you did not swear in the lower court, 
before H. C. Palmer, justice of the peace in the town of 
Sutton, Nebraska, on the 8th day of December, 1894, in 
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the case wherein the state of Nebraska was plaintiff and 
Howard Churchill was defendant, that you hired the 
team and buggy to go south of Clay Center four or five 
miles to Baker’s to a dance.” The answer made to this 
question was, “No, sir; I did not.” It was subsequent to 
the propounding of said interrogatory, and the taking of 
the answer thereto, that the admissions or statements of 
the defendants were proven. It is not necessary to decide 
whether the foundation attempted to be laid would have 
been sufficient to admit impeaching testimony had 
Churchill been merely a disinterested witness and not a 
party to the present litigation, since the testimony was 
competent as an adinission against the interest of a party 
to the record. It is true one of the modes of impeaching 
a witness is by showing that he has made statements 
out of court at variance with bis testimony, and that the 
same rule may be applied to a party to the action, but it 
is equally well settled that the admissions or statements 
of a litigant against interest, made out of court or upon 
a former trial relating to a material matter, may be 
proved without laying the fouudation required in im- 
peaching a disinterested witness. (Bartlett v. Cheese- 
‘brough, 82 Neb. 341; Germun Nat. Bank of Hastings v. 
Tconard, 40 Neb. 678.) There is no error in admitting the 
testimony to which objection has been interposed. 

In the brief of defendant below complaint is made of 
the receipt as evidence of plaintiff’s Exhibit 1 and testi- 
mony offered by the same party relative to the measure 
of damages “found on pages 6, 7, 16, 26, 36, 38, 50, 56, and 
59 of the bill of exceptions.” The second assignment of 
the petition in error states: “The court erred in admitting 
all evidence on the part of the plaintiff over the objection 
of the defendant, to which exceptions were there and 
then duly taken.” There is no other assignment in the 
petition in error which in any manner attempts to pre- 
sent the rulings of the court on the admission of evidence, 
and the assignment quoted is entirely too general and in- 
definite to make available on review the decision of the 
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trial court on the admission of proofs relative to the 
measure of damages. This court has said that errors 
must be specifically assigned in the petition in error or 
they will be disregarded. (Cortelyou v. Jaben,40 Neb.d12; 
Hedrick v. Strauss, 42 Neb. 485; Bloedel v. Zimmerman, 41 
Neb. 695; City of Omaha v. Richards, 49 Neb. 224.) No 
reversible error being disclosed, the judgment is accord- 
ingly 


AFFIRMED. 


CHARLES SHIvEnIck & CoMPANY V. BR. J. GUNNING 
COMPANY. 


FILED FEBRUARY 23,1899, No. 8701 
. Directing Verdict. Where only one conclusion can be drawn fram 


the evidence, the court may direct a verdict consistent there- 
with. 


m 


2, Party Walls: Sratrs oF Owners. Owners of a party wall, built 
at joint expense, are not tenants in common, but each owns in 
severalty the part thereof situated on his own land, with an 
easement of support from the other part. 


3. Trespass. Where one enters upon the premises of another and 
obliterates a display advertisement, he is Hable to the owner 
for the costs and expenses of replacing or restoring the sign 
to its former condition. 


4, Instructions: Revirw. It is not error to refuse an instruction 
which, in its theory, has no support in the proof adduced. 


A party cannot predicate error upon an instruction 
which is in harmony with one which was given at his own re- 
quest, 


Error from the district court of Douglas county. 
Tried below before Horewen., J. Affirmed. 


Hall & McCulloch, for plaintiffs in error 


References as to the proper use of party walls: VWilue’s 
Appeal, SL Pa. St. 54; Volimer's Appeal, G1 Pa. St. 118; 
Sullivan v. Graffort, 35 Ta. 5381; Daucnhauer v. Devine, 51 
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Yex. 480; Gibson v. Holden, 115 I. 199; Hendricks v. Stark, 
37 N. Y. 106; Andrea v. Haseltine, 58 Wis. 395. 


N.H. Tunnicliff and Elmer EL. Thomas, contra. 


Kteferences as to the law of party walls: Jatts v. 
Heackins, 5 Tau. [Eng.] 20; Moffman v. Kuhn, 57 Miss. 
746, 750; Andrea v. Haseltine, 58 Wis. 395; Wolfe v. Frost, 
4 Sandf. Ch. [N. Y¥.] 72%; Partridge v. Gilbert, 15 N. Y. 
601; Burton v. Moffitt, 3 Ore. 29; Bloch v. Isham, 92 Am. 
Dec. [Ind.] 287. 

References as to the law of joint tenancy: Phelps v. 
Jcpson, 1 Root [Conn.] 48; City of Chicago v. Sheldon, 9 
Walt. [U.S.] 50; Gracssle v. Carpenter, 70 Ia. 166; Vermilya 
v. Chicago, IM. & 8. P. R. Co., 66 Ia. 606; Sabine & H. T. BR. 
Co. v. Joachim, 58 Tex. 456. 


NorVAL, J. 


The R. J. Gunning Company, plaintiff below, is a cor- 
poration organized under the laws of the state of Illinois, 
with its principal office at Chicago, and engaged in the 
business of display advertising, leasing walls in different 
cities for that purpose. The defendants below, Charles 
Shiverick & Co., are a partnership engaged in the furni- 
ture and carpet business in the city of Omaha, occupying 
as lessees the four-story building situate on the west one- 
third of lot 8, in block 1038, in said city. On and prior to 
August 15, 1882, one John McCreary was the owner of the 
said west one-third of lot 8, and the east two-thirds of 
said lot was owned by one Samuel E. Rogers. McCreary 
was about to erect a building on his portion of said lot, 
so on said date he and Rogers entered into a party-wall 
contract, whereby it was agreed that they should unite in 
building a party wall on the line dividing the said prem- 
ises; one-half of the wall to stand upon the property of 
each and one-half of the costs of construction to be paid 
by each. The wall was erected during said year and the 
cost thereof was paid according to contract,and McCreary 
at the same time erected a four-story brick building on his 
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portion of the lot, using the said party wall as the eastern 
wall of his building. No building has been erected on 
the east two-thirds of said lot 8. In November, 1890, Mc- 
Creary leased to the R. J. Gunning Company the east or 
outside surface of said party wall to be used for adver- 
tising purposes. Immediately thereafter 8. G. Higgins, 
the then owner of the said east two-thirds of said lot 8, 
notified the agent of the R. J. Gunning Company that he 
was the owner of the east half of said wall, and on Mr. 
McCreary’s attention being called to the matter he paid 
back the money which he had received as rent and the 
lease was surrendered to him. Thereupon the R. J. 
Gunning Company entered into a lease with Higgins for 
the east half of said party wall for the term of two years. 
On May 22, 1893, said company entered into a new lease 
for said wall with the then owner of said east two-thirds 
of lot 8, for two years for advertising purposes, and on 
October 17, 1894, the lease was renewed for another year. 
In 1890, in pursuance of the lease with Higgins, the 
h. J. Gunning Company caused to be painted upon the 
east surface of said party wall a Durham tobacco sigu, 
1084 feet long and 50 feet high, advertising Blackwell’s 
Durham tobacco. The lettering on the sign was “Smoke 
Blackwell’s Genuine Durham Tobacco.” Besides, there 
was a picture of a large Durham bull, occupying a space 
of 18 feet by 35 feet. This sign remained on the east sur- 
face of the party wall until July, 1893, or a month after 
Charles Shiverick & Co. entered the building as tenants, 
when the R. J. Gunning Company brightened up the sign 
with a fresh coat of paint. Charles Shiverick & Co. at 
the time protested against the revival of the sign and as- 
serted the right to put their sign on the building, and 
requested the R. J. Gunning Company to paint the same, 
which the latter declined to do. Plaintiff was thereupon 
notified it had no right to use said party wall for display 
advertising. In October of the same year Charles Shive- 
rick & Co. obliterated said Durham tobacco sign and 
painted their own sign upon said wall. In March, 1894, 
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the R. J. Gunning Company effaced this last sign and re- 
placed upon the wall the Durbam tobacco sign, which 
last sign was painted out by Charles Shiverick & Co. and 
their own sign was again placed upon the wall. The fol- 
lowing August the 2. J. Gunning Company again re- 
placed the Durhain tobacco sign on the wall and during 
the night following it was painted out by Charles Shive- 
rick & Co. This suit was brought by the R. J. Gunning 
Company to recover damages alleged to have been sus- 
tained by reason of the painting out of said sign by 
Charles Shiverick & Co. Plaintiff secured a verdict in 
the sum of $600, and to obtain a reversal of the judgment 
entered thereon the defendants have prosecuted this error 
proceeding. 

The principal question presented for our consideration 
is raised by the giving of +h first paragraph of the in- 
structions, which was to the effect that the plaintiff had — 
the right, under its lease, to paint and maintain the sign 
in question upon the east surface of said wall, and that 
the defendants are liable for the damages sustained by 
the obliteration of such sign. This instruction substan- 
tially directed a verdict for the plaintiff below, which, 
in our view, was entirely proper. There was no conflict 
in the evidence adduced, and but one inference could be 
drawn therefrom. The question was of Jaw alone for the 
court, and therefore it was proper to direct a verdict for 
the party entitled thereto under the evidence, and the 
law. (Woolsey v. Chicago, B. & Q. R. Co., 89 Neb. 798; 
Slayton v. Fremont, E. & M.V. RR. Co., 40 Neb. 840; Knapp 
v. Jones, 50 Neb. 490.) The wall in question was built by 
two adjoining lot owners, under a written contract so 
that one-half of the wall, divided longitudinally, rested 
on the one’s lot and the other half on the other’s lot. 
Each party to the agreement paid one-half of the cost of 
constructing the wall, and each was the owner in sever- 
alty of the portion thereof that stood upon his Jand, sub- 
ject to the easement or right in the other to have it sup- 
port the building which he might erect and attach to or 
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connect with the wall. The fact that the agreement un- 
ler which the wall was erected speaks “of the joint own- 
arship of said wall by said parties in equal proportions” 
loes not take the case out of the rule governing party 
walls. A consideration of the entire contract, in connec- 
tion with the practical interpretation placed thereon by 
the parties thereto, discloses that the wall was, never- 
theless, a party wall, not owned either jointly or as ten- 
ints in common by the proprietors of the soil, but each 
possessed the portion of the wall which stood on his lot, 
subject to the cross-easement of support in favor of the 
vwher of the other lot and part of the wall. (NuJlivan ov. 
fraffort, 85 Ta. 5381; Danenhauer cv. Devine, 51 Tex. 480; 
Burton v. Moffitt, 3 Ore. 29; Bloch rv. Tsham, 28 Ind. 37; 
Sherred v. Cisco, 4 Sand. [N. Y.] 480.) 

“Land covered by a party wall remains the several 
property of the owner of each half, but the title of each 
owner is qualified by the easement to which the other 
is entitled of supporting his building by means of the half 
of the wall belonging to his neighbor. The only proper 
easement attached to a party wall is the easement of 
support.” It does not include the right to go upon the 
land of the other. The easement of support is all that 
either can convey. (Lngals vo. Plamondon, 15 Ill. 118; Gib- 
son v. folden, 115 Tl. 199.) 

In Hoffman v. Kuhn, 57 Miss. 746, Chalmer, J., said: 
“The owners of adjoining buildings connected by a party 
wall, resting partly upon the soil of each, are neither joint 
owners nor tenants in common of the wall. Each is pos- 
sessed in severalty of his own soil up to the dividing line, 
and of that portion of the wall which rests upon it; but 
the soil of each, with the wall belonging to him, is bur- 
dened with an easement or servitude in favor of the other, 
to the end that it may afford a support to the wall and 
building of such other. Each, therefore, is bound to per- 
mit his portion of the wall to stand, and to do no act to 
impair or endanger the strength of his neighbor’s por- 
tion, so long as the object for which it was erected, to-wit, 
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the common support of the two buildings, can be sub- 
served; and each will consequently be liable to the other 
for any damage sustained by a disregard of this obliga- 
tion. But the obligation ceases with the purpose for 
which it was assumed, namely, the support of the houses 
of which the wall forms a part.” 

In Andrea v. Haseltine, 58 Wis. 395, Lyon, J., in speaking 
of party walls, observed: “It seems to be the settled law 
that the owners of a party wall standing in part upon the 
lot of each are not tenants in common of the wall, but 
that each owns in severalty so much thereof as stands 
upon his lot, subject to the easement of the other owner 
for its support, and the equal use thereof as an exterior 
wall of his building. Such being the tenure by which the 
wall is held and owned, it seems logically to follow that 
either owner may, at least upon his own land, do any- 
thing with the wall, or make any use of it, which does 
not interfere with or impair the enjoyment of such ease- 
ment by the other owner.” 

Applying the principle governing the foregoing de- 
cisions to the case at bar, it is very plain that the de- 
fendants below had no right to go upon the lot of the ad- 
joining owner and obliterate the sign painted by plaintiff 
on the east surface of said party wall. The instruction 
criticised was pertinent and proper. 

Instructions were tendered by the defendants, which 
were refused, announcing the doctrine that the owners 
of the lots on which the wall was erected were joint own- 
ers of the wall, and directing the jury to find a verdict 
for the defendants. From what we have already said in 
this opinion it follows that said requests to charge were 
properly refused. 

It is urged-in the brief that the court erred in not giv- 
ing instruction No. 3 asked by the defendants “found on 
page 1774.” No instruction tendered by defendants ap- 
pears on said page of the record, but such page contains 
instructions requested by the plaintiff, which were re- 
fused by the court. On page 177} there is recorded de- 
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fendants’ request No. 3, which is probably the instruction 
sought to be criticised in the brief, which is in the lan- 
guage following: “The jury are instructed that if they 
believe from the evidence that the character of the paint- 
ing placed upon the wall in question was such as to be 
injurious and detrimental to the other person haying an 
interest in said wall, so as to injure said building or its 
use for any purpose for which it might properly be used, 
you will find for the defendants.” This request is based 
upon the theory that the sign in question was detrimental 
to the business of the defendants. No evidence is found 
in the record on which to base this instruction. It is true 
evidence was offered, and rejected, to establish that de- 
fendants’ customers were mainly ladies of the city of 
Omaha and the advertisement greatly impaired and in- 
jured their trade. The ruling upon this point was not as- 
signed for error in the petition in error. The proofs show 
that the sign contained a perfect picture or likeness of a 
Durham or shorthorn bull, but we cannot take judicial 
notice from this fact that the picture was so immodest or 
indecent as to prevent the most fastidious or refined 
ladies visiting defendants’ store. There was no error in 
refusing to charge the jury as requested by said instruc- 
tion. 

Complaint is made of the rule of damages laid down in 
the following portion of the charge of the court: “The 
plaintiff is entitled to recover as its measure of damages 
in this action such amount as will compensate it for the 
loss it sustained in consequence of defendants’ wrongful 
act in erasing and marking out the sign in question, the 
cost of replacing said sign, including railroad fare of 
workmen from Chicago or elsewhere, if sent specially for 
that purpose, together with hotel bills to plaintiff. The 
actual cost of repairing, replacing, and maintaining said 
sign under its contract to the Durham tobacco people is 
plaintiff’s full measure of damages, and this you will 
ascertain and allow in such sum as from a preponderance 
of the evidence you find to be such cost, but you cannot 
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allow exemplary damages; that is, you must not assess 
damages for the purpose of punishing the defendants.” 
It is argued that the true measure of damages is the 
‘market value of the material and labor necessary to. re- 
place the sign, and that the instruction was erroneous in 
allowing plaintiff to recover hotel bills and railroad fare. 
Ordinarily, the reasonable costs and expense of replacing 
or restoring the sign each time it was obliterated by the 
defendants was the proper measure of damages. (8 Sedg- 
wick, Damages [Sth ed.] sec. 982; Harrison v. Kiser, 79 
Ga. 588; Graessle v. Carpenter, 70 Ia. 166; Vernvilya v, Chi- 
cago, M. & 8. P. R. Co., 66 Ia. 606.) As to the allowance 
for railroad fare and hotel bills these might or might not 
be proper elements of damages, according to the circum- 
stances of the case. In this action the defendants brought 
out on cross-examination of one Cartwright, a witness 
called and examined on behalf of the plaintiff, the testi- 
mony relating to expenses incurred by plaintiff for 
railroad tickets and hotel charges for the persons who re- 
painted the sign, and it was likewise shown beyond con- 
troversy that workmen could not be obtained in Omaha 
who could restore the sign. It was proven that such 
workmen were employed at a monthly salary ranging 
from $80 to $100 and their expenses paid. Moreover, the 
defendants tendered, and the court gave, this instruction 
on the subject: “The jury are instructed that the plaintiff, 
if entitled to recover, is entitled to recover only the value 
of the necessary expense in replacing the sign upon the 
wall, and unless you believe from the evidence that in 
replacing said sign it was necessary to bring workmen 
from another city to do the work, you will not consider 
the evidence as to railroad fare in connection with your 
estimation of the amount of damages.” Plaintiff cannot 
be heard to complain of the instruction given by the court 
on its own motion, since it was‘along the same line, and 
announced the same principle, as that given at the re- 
quest of the defendants. (Jonasen vo Kennedy, 39 Neb. 
314; Richards v. Borowsky, 39 Neb. 774; City of Omaha 
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v. Richards, 49 Neb. 244; American Fire Ins. Co. v. Landfare, 
56 Neb. 482.) No prejudicial error in the record having 
been pointed out, the judgment is 

AFFIRMED, 


THOMAS H. McCacur, RECEIVER, v. CITy OF OMAHA. 
FILED FEBRUARY 23,1899. No. 8672. 


1. Tax Sales: RECOVERY OF PAYMENTS BY PURCHASER. In absence of 
statutory authority a city of the metropolitan class cannot be 
required to refund money received from a purchaser of real 
estate at a sale made thereof by the county treasurer for illegal 
special assessments or taxes imposed by the city. Pennock v. 
Douglas County, 39 Neb. 293, and Merrill v. City of Omuha, 39 Neb. 
304, followed. 


Sections 69 and 94, chapter 12a, Compiled Statutes 
1889, and section 144 of chapter 77 do not authorize the recovery 
from a metropolitan city of moneys received by it under a tax 
sale made to enforce the collection of illegal special taxes levied 
by the municipality. 

: Caveat Emptor. The rule of caveat emptor applies 
to purchasers of real estate at tax sales. 


2. 


3. 


Error from the district court of Douglas county. 
Tried below before Dickinson, J. Affirmed. 


R.W. Breckenridge, for plaintiff in error: 


The statutes contain numerous provisions which re- 
quire void taxes to be refunded to the payer thereof. 
(Touzalin v. City of Omaha, 25 Neb. 817; Worris v. Merrell, 
44 Neb. 428; Caldell v. City of Lincoln, 19 Neb. 569; Chi- 
cago, B. & Q. R. Co. v. County of Nemaha, 50 Neb. 393; 
Supervisors v. United States, 4 Wall. [U. 8.] 485; Galena 
v. Amy, 5 Wall. [U.8.] 705; City of Indianapolis v. McAvoy, 
86 Ind. 587; People v. Commissioners of Buffalo County, 
4 Neb. 150; State v. Farney, 36 Neb. 537; People v. Super- 
visors, 36 How. Pr. [N. Y.] 1; King v. Inhabitants of Derby, 
Skin. [Eng.] 370; King v. Barlow, 2 Salk. [Eng.] 609; 
Backwell’s Case, 1 Ver. [Eng.] 153; People v. Supervisors, 
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51 N.Y. 401; Phelps v. Hawley, 52 N. Y. 23; People v. Super- 
visors, 68 N. Y. 114; People v. Common Council, 140 N. Y. 
300; Inhabitants of Veazie v. Inhabitants of China, 50 Me. 
518; Milford v. Orono, 50 Me. 529; Kellogg v. Page, 44 Vt. 
356; Hayes v. Los Angeles County, 99 Cal. 74; Ralston v. 
Crittenden, 13 Fed. Rep. 508.) 

There is a clear and sharp distinction between a sale 
which is void because the tax is void, and a sale void for 
irregularities in procedure which defeat the title of the 
purchaser. (Lynde v. Inhabitants of Melrose, 10 Allen 
[Mass.] 49; Churchman v. City of Indianapolis, 110 Ind. 
259; State v. Casteel, 110 Ind. 174; Casselbury v. Piscatawa 
Township, 43 N. J. Law 353; Mayor of Jersey City v. Riker, 
388 N. J. Law 225; Budge v. City of Grand Forks, 1 N. Dak. 
309.) 

Money paid for void taxes can be recovered back at 
common law. (Town of Virden v. Needles, 98 Ul. 367; 
City of Corington v. Voskotter, 80 Ky. 220; Lincoln v. Worces- 
ter, 8 Cush. [Mass.] 55; Wright v. Boston, 9 Cush. [Mass.] 
233; Wells v. Chicago, 66 Ill. 289; Rogers v. Greenbush, 58 
Me. 390; Newman v. Livingston County, 45 N.Y. 676; Bank 
of Commonwealth v. Mayor, 43 N. Y. 184; lJayor of Jersey 
City v. Riker, 88. N. J. Law 225; Tuttle v. Weerett, 51 Miss. 
27; City of Galveston v. Sydnor, 39 Tex. 236.) 

Money paid under mistake may be recovered. (Alston 
v. Richardson, 51 Tex. 1; Nooutz v. Central Nat. Bank, 51 
Mo. 275; Derine v. Edwards, 87 TU. 177; City of Indianapolis 
v. McAvoy, 86 Ind. 587; City of Louisville v. Henning, 1 
Bush [Ky.] 381; City of Covinglon v. Powell, 2 Met. [Ky.] 
226; City of Louisville v. Zanone, 1 Met. [Ky.] 151; Ray 
v. Bank of Kentucky, 83 B. Mon. [ISy.] 513; Underwood v. 
Brockman, 4 Dana [Ky.] 309; City of Louisville v. Anderson, 
79 Ky. 334; Northrop v. Graves, 19 Conn. 548; Walker v. 
Conant, 65 Mich. 194; Fraker v. Little, 24 Kan. 598.) 

The doctrine carcat emptor is not applicable to the facts 
of this case. (Mayes v. Los Angeles County, 99 Cal. 74; 
Phelps v. Mayor, 112 N. Y. 216; Loomis v. Los Anyeles 
County, 59 Cal. 456; Clupp v. Pine Grove Township, 138 
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Pa. St. 42; Mayor of Jersey City v. Riker, 88 N. J. Law 225; 
Corbin v. Davenport, 9 Ia. 239.) 


Saunders & Macfarland, also for plaintiff in error, 
W. J. Cornell, Lee S. Estelle, and EB. H. Scott, contra. 


NORVAL, J. 


The facts upon which this action was predicated may 
be summarized thus: The city of Omaha opened and ex- 
tended South Nineteenth street through Hartman’s Ad- 
dition, and to pay the costs and expenses thereof the 
municipal authorities levied special assessments upon 
the adjacent lots, including lots 60, 61, 66, 67, 72, 73, and 
78 in said Hartman’s Addition to the city of Omaha. 
These special taxes or assessments not having been paid 
by the lot owners at the time the same became de- 
linquent, the lots heretofore mentioned were sold by the 
county treasurer to Edward B. Baer, at private sale, for 
said special assessments. Subsequently said special 
taxes were adjudged null and void, and the purchase- 
money haying been paid by the county treasurer to the 
city of Omaha, Edward B. Baer instituted this action 
against the city to require it to return said purchase- 
money. Plaintiff has prosecuted error from the judg- 
ment rendered against him. In this court Thomas H. 
McCague, as receiver of the German Savings Bank of 
Omaha, was substituted as plaintiff. 

It is insisted by the city attorney that the precise ques- 
tion herein involved was decided adversely to the con- 
tention of this plaintiff in Pennock v. Douglas County, 39 
Neb. 298, and it is agreed that the court below determined 
this case on the authority of that decision. The correct- 
ness of the rule announced in Pennock v. Douglas County, 
supra, is denied by plaintiff. It was there decided that 
in the absence of statutory authority a city of the metro- 
politan class cannot be required to refund money which 
it has received from a purchaser of real estate at a sale 
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made thereof by the county treasurer for a special assess- 
ment or tax levied by the city, and for which special as- 
sessment or tax said real estate was not liable. It was 
also held in that case that the rule of caveat emptor ap- 
plies to a purchaser at a tax sale. Jt is now strenuously 
argued in the brief of counsel for plaintiff that the court 
in the Pennock Case incorrectly assumed that there was 
no statute under which one paying an illegal or void 
city tax may recover the same from the municipality. In 
this the learned counsel is in error. The court assumed 
no such proposition; but what it did hold was that there 
was no statute which authorized a metropolitan city to 
refund to a tax purchaser money paid on the sale of real 
estate for void special assessments, and upon an investi- 
gation of the subject anew, aided by able argument of 
. counsel, we discover no valid reason for changing our 
views upon the question. An examination of the argu- 
ments advanced by plaintiff's counsel will disclose that 
they are fallacious. 

Attention is challenged to the following provisions of 
section 69, chapter 12a, of Compiled Statutes 1889, popu- 
larly known as the “Charter of Metropolitan Cities’: 
“Any party feeling aggrieved by any such special tax or 
assessment or proceeding may pay the said special taxes 
assessed or levied upon his, her, or its property, or such 
installments thereof as may be due, at any time before 
the same shall become delinquent, nnder protest and with 
notice in writing to the city treasurer that he intends to 
sue to recover the same back, which notice shall particu- 
larly state the alleged grievance and grounds thereof, 
whereupon such party shall have the right to bring a 
civil action within sixty days thereafter, and not later, 
to recover back so much of the special taxes paid as he 
shall show to be illegal, inequitable, and unjust, the cost 
to follow the judgment or to be apportioned by the court 
as may seem proper, which remedy shall be exclusive. 
The city treasurer shall promptly report all such notices 
to the city council for such action as may be proper.” 
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The first observation which we make of the foregoing 
provisions is that they had been repealed prior to the 
time, and were not in force, when plaintiff purchased 
the lots for the special taxes assessed against them. 
Moreover, these provisions have no application to the 
case at bar, and cannot be invoked by a purchaser at a 
tax sale. They conferred authority upon one paying 
illegal special taxes under protest and notice in writing 
to the city treasurer to bring an action against the city 
within sixty days thereafter to recover from the city such 
illegal taxes so paid by him. Plaintiff is not within the 
provision of this statute, since he did not pay these 
special assessments at all, much less under protest, but 
purchased the lots at treasurer’s sale. Again, he did not 
institute this action within sixty days after his said pur- 
chase, so in no event is he in a position to invoke the 
statute under consideration. , 
The following portion of section 94, chapter 12a, Com- 
piled Statutes, is relied upon by plaintiff: “The city coun- 
cil may at any time correct any error or defect, or supply 
any omission in the assessment or listing of any property 
subject to municipal tax made for the purpose of taxa- 
tion for the then current fiscal year, and may require any 
and all persons to appear aud answer under oath as to 
their possession or control of personal property subject to 
municipal taxation; and the mayor and council by ordi- 
nance may make such compromise, settlement, or adjust- 
ment of any action or litigation concerning the validity, 
legality, or regularity of any tax or taxes levied for city 
purposes, as they may deem just and expedient, and the 
city treasurer shall conform thereto in his action respect- 
ing the collection of taxes under any tax list in his hand. 
These provisions shall apply to general municipal taxes 
and to special assessments, as far as the same are ap- 
plicable, unless otherwise provided in the ordinance levy- 
ing the same.” We discover nothing in the above pro- 
vision which justifies the maintaining of the present suit. 
It would require either a great stretch of the imagination 
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or radical judicial legislation to make said section ap- 
plicable to a purchaser at tax sale. A mere reading of 
the section is sufficient to disclose that it has no bearing 
upon the question now before the court. Certainly the 
power given the city council to correct an error in the 
assessment or listing of property for the purposes of tax- 
ation does not carry with it the power to refund money 
received by the treasurer from the purchaser at a tax 
sale. The authority of the mayor and council to compro- 
mise or settle “any action or litigation concerning the 
validity, legality, or regularity of any tax levied for city 
purposes” was given with reference to actions or litiga- 
tions concerning the collection of the public revenues, 
and has no application to suits relating to the disburse- 
ments of moneys which have been paid into the treasury. 
This position is strengthened by the fact that the re- 
mainder of the same sentence from which the last quota- 
tion was taken declares that “the city treasurer shall con- 
form thereto in his action respecting the collection of 
taxes under any tax list in his hand.” It is very evident 
this suit is not within either the letter or spirit of said 
section 94. 

Another argument is that this action is maintainable 
under the second proviso of section 144 of the general 
revenue law (Compiled Statutes, ch. 77), which reads as 
follows:. “If such person claim the tax, or any part 
thereof, to be invalid for the reason that it was levied 
or assessed for an illegal or unauthorized purpose, or for 
any other reason, except as hereinbefore set forth, when 
he shall have paid the same to the treasurer, tax col- 
lector, or other proper authority, in all respects as though 
the same was legal and valid, he may at any time, within 
thirty days after such payment, demand the same, in 
writing, from the treasurer of the state, of the county, 
city, village, township, district, or other subdivision, for 
the benefit, or under the authority, or by the request of 
which the same was levied, and if the same shall not be 
refunded within ninety days thereafter, may sue such 
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county, city, village, township, district, or other subdi- 
vision for the amount so demanded; and if upon the trial 
it shall be determined that such tax, or any part thereof, 
was levied or assessed for an illegal or unauthorized pur- 
pose, or was for any reason invalid, judgment shall be 
rendered therefor, with interest, and the same shall be 
collected as in other cases.” It is urged that the fore- 
going is applicable to the case in hand, and Caldwell v. 
City of Lincoln, 19 Neb. 569, is cited in support of this 
contention. ‘The above excerpt from said section 144 
was considered in the Caldwell Case, and it was there 
ruled that it authorized the recovery from a municipal 
corporation of an illegal business tax paid under protest; 
and by a parity of reasoning it would seem that said. 
section might justify a suit to recover special taxes and 
assessments paid which have been paid under protest. 
We did not hold a contrary doctrine in Pennock v. Douglas 
County, 39 Neb. 293. Said section 144 can avail the plain- 
tiff nothing, because he has paid no illegal assessments 
under protest. He was not required to either pay the 
special taxes against the lots in question, nor to purchase 
the property at tax sale. He voluntarily purchased the 
lots for the amount of tle illegal taxes imposed thereon, 
and he has no one but himself to blame for the loss. He 
cannot recover the amount back. (Dizon County v. Beard- 
shear, 88 Neb. 389.) The rule of caveat emptor applies to 
him. (Pennock v. Douglas County, supra; Merrill v. City of 
Omaha, 39 Neb. 804; Adams v. Osgood, 42 Neb. 450.) 

No statutory provision has been pointed out which 
permits a municipal corporation to hold a purchaser at 
a tax sale harmless, and without legislative enactment of 
that character, this action is not maintainable. We are 
fortified in this conclusion by legislative interpretation. 
By section 131, chapter 77, Compiled Statutes, the law- 
making body has conferred power upon the counties to 
reimburse purchasers at tax sales in certain cases by pay- 
ing them the amount of the purchase-money, interest, and 
costs, thus indicating that the legislature regarded that 
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county boards possessed no such power independent of 
said section 131. The judgment is 


AFFIRMED. 


Evmer E. Spexcer pr au. Vv. JoHN R. Jomnsron. 


FILED FEBRUARY 23,1899. No. 8745. 


1. Set-Off: JupGMENT: SupersepDEAS. A judgment which has been 
superseded and is pending for review in an appellate court can- 
not be pleaded as a set-off in another action between the same 
parties. 

2. : Prorer Subsecrs. In the absence of equitable considera- 


tions a defendant can only plead as a set-off a claim or judg- 
ment upon which, at the commencement of the action, he might 
have maintained an independent suit against the plaintiff. 


3. Plea in Abatement. ‘The pendency of a former action for the same 
cause, between the same parties and in the same court, consti- 
tutes a good plea in abatement. 


4. Fraud: Preaping. In an action on a note the answer alleged that 
part of the consideration was corporate stock sold and trans- 
ferred to the defendant by one who held it in trust for the 
plaintiff, and that such stock was worthless. It was also alleged 
that on a former occasion the plaintiff had induced the defeud- 
ant to purchase of him other stock of the same corporation by 
fraudulent representations as to its value. Held, That the an- 
swer did not charge actionable fraud in the sale of the trust 
stock, and failed in this respect to state a defense. 


5. New Trial: Joint Morion. Where parties jointly move for a new 
trial or for the reversal of a judgment rendered against them, 
the court will not sever their interests, but will deny the motion 
or petition unless all who unite therein are entitled to the relief 
demanded. ; 


Error from the district court of Lancaster county. 
Tried below before HoumeEs, J. Affirmed. 


F. TJ. Foss and W. R. Matson, for plaintiffs in error: 

The fact that E. E. Spencer had already obtained judg- 
ment should not interfere with his pleading that judg- 
ment in set-off. (Gaddis v. Leeson, 55 Tl. 522; Ming v. 
_ Bradley, 44 TH. 342; Baskerville v. Brown, Burr [Eng.] 


VoL. 58] JANUARY TERM, 1899. 45 
Spencer v. Johnston. 


1229; Clayes cv. White, 65 ILL. 357; 1 Sutherland, Damages 
fed. of 1882] 299; Willer v. Hyde, 87 N. Ke. Rep. [Mass.] 
760.) 

The supeisedeas in the former case, and the suit pend- 
ing in the supreme court, do not prevent the set-off. 
(Gaan ¢. Todd, 21 Mo. 308; Wiltsie v. Northam, 3 Bosw. 
[N. Y.] 162; Good rv. Good, 5 Watts [Pa.] 116; Sargent v. 
Southgate, 16 Am. Dec. [Mass.] 409; Lindsay v. Stewart, 
72 Cal. 540; Willard ¢. For, 18 Johns. [N. Y¥.] 497; Wing 
v. Bradicy, 44 Ill. 842; Sandel v. George, 18 La. Ann. 526; 
Richardson v. Doty, 44 Neb. 73; Burge v. Gandy, 41 Neb. 
149; Simpson v. Jcunings, 15 Neb. 671; Taylor v. Root, 4 
Keyes [N. Y¥.] 385; Clark v. Story, 29 Barb. [N. Y.] 295; 
Badlam v. Springsteen, 41 Wun [N. Y.] 160.) 


Sawyer & Suell, contra: | 


There was another suit pending. (Brasch ¢. Brasch, 50 
Neb. 75; Demond v. Crary, 1 Fed. Rep. 480; Prettreteh v. 
MeKay, 47 N. Y. 426; Ansorge v. Kaiser, 3 N. Y. Supp. 
785; Naylor v. Schenck, 8 HE. D. Smith [N. Y.] 187; Jen- 
nings v. Warnock, 37 Ta. 278.) 

Former judgment cannot be used as a set-off. (Tessier 
v. EHnglehardt, 18 Neb. 172; Welton v. Beltezore, 17 Neb. 399.) 


SULLIVAN, J. 


In September, 1886, John TR. Johnston and George D. 
Stevens sold to Elmer E. Spencer eleven shares of the 
stock of the Crete Globe Publishing Company for the 
sum of $1,000. No part of the putchase price was paid 
in cash, but in lieu thereof the vendors accepted a note 
signed by Elmer E. Spencer as principal and his father, 
J. G. Spencer, as surety. In the following December, in 
order to obtain a controlling interest in the company, Ar. 
Spencer was induced to buy of one J. W. Craig seven 
more shares of stock, for which he gave $400 in cash and 
a promissory note for $200. Both of the Spencer notes 
were transferred to the State Bank of Crete, of which 
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institution Johnston was president and Stevens cashier 
These notes being past due were renewed on March 22. 
1888, by the Spencers executing a new note for $1,200. 
Afterwards the bank failed, and its assets being offered 
for sale by the receiver under the direction of the court, 
Johnston bought the Spencer note and thereupon 
brought this action to enforce payment. The defenses 
presented by the answer are: (1) That the sale of the 
eleven shares of stock was effected by fraud and misrep- 
resentation with respect to the affairs of the Globe Pub- 
lishing Coinpany, and the value of the stock; (2) that the 
defendant Elmer E. Spencer had recovered against the 
plaintiff and George D. Stevens a judgment which ought 
to be set off against the note in suit; and (8) that the 
Craig stock was really owned by the plaintiff and 
Stevens, and that by reason of the fraud and false repre- 
sentations made by them the $400 paid in the transaction 
should be allowed as a counter-claim, and that there 
should be no recovery for the $200 remaining unpaid. 
The reply alleges that the fraud and false representations 
mentioned in the answer were made the basis of an ac- 
tion brought by Elmer E. Spencer against Johnston and 
Stevens; that said action was tried in the district court 
of Lancaster county and resulted in the judgment re- 
ferred to in the answer; that such judgment has been 
superseded and that the action is now pending and un- 
determined in the supreme court. ‘To the counter-claim 
based upon the Craig transaction the plaintiff pleaded 
the statute of limitations. Upon these pleadings the 
cause was tried to a jury who, in obedience to a peremp- 
tory instruction of the court, returned a verdict in favor 
of the plaintiff for the amount due on the note according 
to its terms. To obtain a reversal of the judgment ren- 
dered on the verdict the defendants file in this court a 
petition in error containing many assignments. Some of 
these we now proceed to consider. 

There is no dispute about the facts. Elmer E. Spencer 
sued Johnston and Stevens and recovered against them 
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a judgment for fraud and misrepresentation in the sale 
of eleven shares of the stock of the Globe Publishing 
Company. The judgment was superseded and the cause 
was pending in this court at the time of the trial of this 
action in the district court. That judgment and the facts 
upon which it rests were offered in this case to defeat a 
recovery on the note. It will be convenient to inquire, 
first, whether the judgment was a proper matter of set- 
off. Of course the action was, as counsel contend, an ac- 
tion on contract; but the judgment pleaded was not en- 
forceable either at the time the answer was filed or when 
the cause was tried. Its lawfulness was denied and its 
right to exist was being litigated in another court. An 
undertaking in conformity with the statute had been 
given to prevent its enforcement. The law gives a de- 
feated litigant the right to prevent his adversary from 
executing the judgment until the cause can be heard in 
a reviewing court. By giving the statutory undertaking 
the judgment debtor obtains a respite until the lawful- 
ness of the judgment against him is finally determined. 
The remedy would be a barren one if it were permissible 
to execute the judgment by pleading it as a set-off or 
making it the basis of a fresh action. The object of giv- 
ing the bond is to supersede the judgment—to render it 
unenforceable by judicial process or otherwise. The 
owner of the judgment, having ample security, can afford 
to wait. He has no right to make a judgment which is 
possibly legal the foundation of a judgment in another 
case which, on the face of the record therein, would be 
regular and valid. Except as provided in section 591 
of the Code of Civil Procedure, there is no authority for 
collecting a judgment which is pending for review in an 
appellate court, and which has been superseded in the 
manner prescribed by the statute. In 1 Ency. Pl. & Pr. 
756 the rule is stated as follows: “The pendency of a 
writ of error or an appeal from a judgment in a former 
suit, where it operates - - a supersedeas, may be pleaded 
in abatement of a subsequent suit between the same 
narties for the same subject-matter.” 
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There is another reason why the judgment could not 
be used as a set-off. It was not in existence when this 
action was commenced. It has been frequently held by 
this court that a claim which a defendant may properly 
set off must be one upon which he could have sued the 
plaintiff at the time the plaintiff sued him. (Simpson rv. 
Jennings, 15 Neb. 671; Tessier v. Engethardt, 18 Neb. 167; 
Burge v. Gandy, 41 Neb. 149.) 

The next question argued by the defendants is their 
right to present as a defense to this action the facts al- 
leged in the petition in the case wherein Elmer E. Spen- 
cer recovered judgment against Johnston and Stevens. 
We think the right did not exist. Those facts were once 
submitted for judicial investigation in an action between 
the same parties, the jury made its finding in regard to 
them, and the court rendered judgment. accordingly. 
There ought to be an end to litigation. No man ought 
to be twice vexed with the same controversy. Considera- 
tions of public policy forbid the maintenance of an origi- 
nal action or a cross-action upon a matter, between the 
same parties, which has been already tried and adjudi- 
cated. Indeed, the mere pendency of the action in Lan- 
caster county, without judgment, would constitute a good 
and sufficient plea in abatement. (Vonroe rv. Reid, 46 
Neb. 316; State v. North Lincoln Street R. Co., 34 Neb. 634; 
Demond v. Crary, 1 Fed. Rep. 480; Beyersdorf v. Sump, 39 
Minn. 495, 41 N. W. Rep. 101.) 

In regard to the purchase of the Craig stock it is suffi- 
cient to say that the facts pleaded fall far short of charg- 
ing actionable fraud. It is not alleged that the purchase 
was induced by the representations made by Johnston 
and Stevens in September, 1886. Neither is it averred 
that Spencer was at the time of the purchase ignorant 
of the value of the stock of the Globe Publishing Com- 
pany or of the condition of its financial affairs. Without 
these elements this branch of the answer is palpably de- 
fective. 

It is finally asserted that J. G. Spencer, not being a 
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party to the suit in Lancaster county, is not affected by 
the pendency of that action or by the judgment rendered 
therein. Both defendants joined in the motion for a new 
trial filed in the district court, and they join in the peti- 
tion in error filed here. On the authority of repeated de- 
cisions we are constrained to hold, under these circum- 
stances, that an affirmance of the judgment as to one 
requires an affirmance as to both. (Knight v. Darby, 55 
Neb. 16.) U 
i AFFIRMED. 


M7 


FREDERICK D. REYNOLDS V. STATH 


OF NEBRASKA, | 


Bee 


FILED FEBRUARY 23, 1899. No. 10472, ° 


1. Bigamy. A married person will not be absolved from the bonds of 
matrimony by believing, even upon information apparently relia- 
ble, that the marriage has been dissolved by death or divorce. 
Public policy forbids that the permanence of the marriage rela- 
tion should depend upon anything so precarious as the mental 
state of one of the parties. 


Whether in a prosecution for bigamy an honest and rea- 
sonably grounded belief entertained by the defendant in the 
death of an absent spouse is of itself a complete defense, quere. 


: Evmence. In a prosecution for bigamy it is prejudicial 
error to permit the state to reinforce a disputable presumption 
in regard to the capacity of one of the parties to contract a 
valid marriage, by the introduction of incompetent evidence 
directly bearing upon the question. 


4, 


: DrvorcE: Proor. To prove a divorce the record of the de- 
cree, or a duly authenticated copy thereof, is the appropriate 
and only competent evidence. 


5. Review: EXcEPTIONS. In the absence of an exception a ruling made 
by the district court during the progress of the trial cannot be 
reviewed. 


6. Presumptions: EviprncE. When a rebuttable presumption pos- 
sessing no inherent probative force is met by opposing evidence, 
it is entirely destroyed and ceases to be a factor in the trial, un- 
less it be required to turn an evenly balanced scale. 


ERROR to the district court for Hayes county. Tried 
below before Norris, J. Reversed. 
8 ; 
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= es McPheely and #. £. Ferris, for plaintiff in error. 


References: People v. Lambert, 5 Mich. 349; Gahagan 
v. People, 1 Parker’s Crim. Rep. [N. Y.] 378; Bird v. State, 
21 Gratt. [Va.] 800; King v. State, 40 Ga. 244; Rex v. 
Deeley, 1 Moody C. C. [Eng.] 303; Haton v. Hasty, 6 Neb. 
419; Davis v. Commonwealth, 18 Bush [Ky.] 318. 


C. J. Smyth, Attorney General, and W. D. Oldham, 
Deputy Attorney General, for the state. 


References: Moses v. Comstock, 4 Neb. 516; Lord v. State, 
17 Neb. 526; Haggin v. Haggin, 835 Neb. 876; Montgomery 
v. Bevans, 1 Sawyer [U. S8.] 666; Miles v. United States, 
103 U. S. 304; Taylor v. State, 52 Miss. 84; People v. Beevers, 
99 Cal. 286; Shafher v. State, 20 O. 1; Walls v. State, 32 
Ark. 565; Beggs v. State, 55 Ala. 108; Cooley v. State, 5d 
Ala, 162. 


SULLIVAN, J. 


-~+ . 


The defendant Frederick D. Reynolds was convicted of 
bigamy and sentenced to imprisonment in the peniten- 
tiary for a term of seven years. He was found guilty on 
the first count of the information, which charges a first 
marriage with Jennie Ford in Beaverhead county, in 
the state of Montana, in February, 1895, and a second 
marriage with Lizzie J. Caulk in Hayes county, Ne- 
braska, in July 1897. The solemnization of both mar- 
riages, as alleged in the information, was shown by 
competent evidence and was admitted by the defendant 
while testifying as a witness in his own behalf. The 
hypothesis upon which the defense was conducted was 
that the Montana marriage was void for the reason that 
both the contracting parties were at the time bound by 
prior matrimonial alliances and so lacking in legal ca- 
pacity to marry or live in lawful wedlock. J ennie Ford 
being produced as a witness for the state on cross-exam- 

. ination gave testimony from which it appears that she, 
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as well as the defendant, was incorrigibly addicted to 
matrimony. She testified that she married J. J. Jordon 
at Vinton, Iowa, in 1883; that she married Frank Ford 
in Chicago in 1884, and that, at Dillon, Montana, in Au- 
gust, 1892, she was wedded to Mark 8S. Purman. At the 
conclusion of the cross-examination she was dismissed 
by the state, but was subsequently recalled and, over 
defendant’s objection, testified that at the time she mar- 
ried Reynolds all of his predecessors in marital right 
were dead. She also testified that she had obtained a 
divorce from Purman in 1893. During the course of a 
further cross-examination it was developed that the only 
information the witness possessed in regard to the death 
of Purman was derived from a Ictter written to her by 
some one in Kansas City. Whereupon the defendant 
“moved to strike out the testimony. The motion was de- 
nied for the reason suggested by the following remark 
of the judge who presided at the trial: “An honest belief 
of the death of a husband or a wife, together with some 
reasonable ground for their believing it, would be a good 
excuse. I believe on that ground it ought to be over- 
ruled.” The motion should have been sustained. The 
mere reception of the letter did not render the wit- 
ness an eligible candidate for matrimony. Neither 
reason nor authority sustains the position of the trial 
court upon this question. There are, it is true, cases 
which hold that an honest belief in the death of a former 
husband or wife, when such belief is reasonably 
grounded, is a defense to a prosecution for bigamy; but 
if the doctrine of these cases is sound, which we do not 
concede, it has no application whatever to the facts of 
this case. The witness was not on trial; her intent, 
whether criminal or innocent, was not in issue, and, 
therefore, her belief touching the contents of the letter 
was wholly immaterial. A married person cannot be- 
come absolved from the bonds of matrimony by believing, 
even upon information apparently reliable, that the mar- 
riage has been dissolved by divorce or death. Public 
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policy forbids that the permanence of the marriage rela- 
tion should depend on anything so precarious and elusive 
as the mental state of one of the partics. But it is con- 
tended by the attorney general that the refusal of the 
court to sustain the motion was not prejudicial error, 
because the law would presume in favor of the innocence 
of Jennie Ford that Purman was dead at the time she 
contracted the marriage with Reynolds. The better 
opinion seems to be that there is in such case no absolute 
and inflexible presumption, but that the question is to be 
determined by the jury from all the facts in the case. 
(Williams v. Williams, 63 Wis. 58; Town of Northfield v. 
Plymouth, 20 Vt. 582; Johnson v. Johnson, 114 Ill. 611; 
Rea v. Harborne, 2 Ad. & Il. [Eng.] 540*.) But, conced- 
ing that the presumption of innocence should be indulged 
natwithstanding the reasonable and probable presump- 
tion of life, it does not follow that there was not preju- 
dicial error in submitting to the jury the evidence against 
which the motion was directed. There was evidence in 
the case that Purman was seen alive and well at Evans, 
Colorado, in 1897. This evidence destroyed the presump- 
tion of his death and left the question for the jury to 
determine upon a consideration of all the facts and cir- 
cumstances proven on the trial. As applied to the facts 
in this record, the presumption was nothing more than 
an arbitrary rule. It possessed no inherent probative 
force. Its value depends upon law and not upon logic. 
When it met opposing testimony, it was completely over- 
thrown aud ceased to be a factor in the trial. (Graves 
v. Colicell, 90 IL. 612.) This being so, it follows that the 
court permitted the jury to find that Purman was dead 
and to rest their finding upon the testimony of Jennie 
Ford with respect to the contents of a letter which was 
neither produced nor accounted for. It cannot be said 
that this evidence did not exert a decisive influence upon 
the jury in reaching their verdict. It was palpably in- 
competent and should have been rejected. The defend- 
ant also complains because Jennie Ford was permitted 


VOL. 58] JANUARY TERM, 1899. 53 


Reynolds v. State. 


to give oral evidence of the fact that she had obtained 
a divorce from Mark S. Purman. The evidence was 
clearly secondary, and its reception was prejudicial error. 
lf a divorce had been obtained, a duly authenticated copy 
of the decree was the appropriate and only legal evidence 
of the fact. (Commonicealth v. Boyer, 7 Allen [Mass.] 306; 
State v. Barrow, 31 La, Ann. 691; Tice v. Reeves, 30 N. J. 
Law 314; 1 Jones, Evidence sec. 199; 4 Am. & Eng. Ency. 
Law [2d ed.] 45.) This evidence may have influenced the 
jury to find that Jennie Ford possessed capacity to con- 
tract a valid marriage with the defendant. At any rate, 
it is impossible to say that it did not have that effect. 
Other rulings of the triai court assigned for error can- 
not be considered, because in some instances appropriate 
objections were uot made and in others no exceptions 
were taken. The instructions given seem to be lacking in 
accuracy of statement, while at least one of the instruc- 
tions tendered by the defendant and refused by the court 
states a correct principle, was applicable to the facts, and 
should have been given. But as there was no exception 
to the instructions, the assignments in relation to them 
cannot be considered. It has been suggested, and is 
doubtless true, that in this case “outraged Justice has 
laid her avenging lash.on the back of one who honestly 
deserves the sconrge;” but we cannot for that reason 
alone affirm the judgment. The jurisdiction of the courts 
is not co-ordinate with that of the mob. The defendant, 
by his own confession, is an inveterate bigamist, but not- 
withstanding that fact he is, under the constitution and 
laws of this state, entitled to a fair and impartial trial. 
Notwithstanding his odious character he must, like every 
other person accused of crime, be tried and convicted 
by due course of law or else go free. The judgment is 
reversed and the cause remanded for further proceed- 
ings. 


‘REVERSED AND REMANDED, 
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HerMaN Broryuens Vv. Hayes & JONES, 
FILED PEBRUARY 23,1899. No. 8650. 


Attachment: Discuarcre Arrer JUDGMENT. A court is without an- 
thority to hear and determine a motion to discharge an attach- 
ment filed before judgment in the action, but not submitted 
until after judgment. Third point in the syllabus of Stutzner 
v. Printz, 43 Neb, 306, overruled. 


Error from the district court of Lancaster county. 
Tried below before Hotmus, J. Reversed. 


Bane & Altschuler, for plaintiffs in error. 
Lamb & Adams, contra. 


SULLIVAN, J. 


Tferman Bros. commenced this action before E. E. 
Spencer, a justice of the peace for Lancaster county, to 
recover of Hayes & Jones an alleged indebtedness of $44. 
The action was aided by attachment. The summons was 
returnable August 15, but by agreement of the parties 
the trial of the cause was postponed to a later day. At 
the time agreed upon the evidence was submitted and a 
judgment rendered in favor of the plaintiffs for the full 
amount of their claim, together with the costs of the 
action, taxed at $5.70. Just prior to the commencement 
of the trial the defendants filed a motion to discharge 
the attachment, but did not press it to a hearing, nor, 
so far as the record shows, make any attenipt to do so. 
After judgment was rendered the plaintiffs moved for 
an order to sell the attached property, and the defend- 
ants presented their motion to dissolve the attachment. 
The former motion was denied, the latter sustained, and 
the costs taxed to the plaintiffs. To secure a reversal of 
these orders Herman Bros. prosecuted error to the dis- 
trict court, where the rulings of the Justice were ap- 
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proved and a judgment rendered dismissing the pro- 
ceeding. The costs, amounting to $48.08, were taxed to 
the plaintiffs. ; 

The question for decision is the authority of the justice 
of the peace to entertain the motion to discharge the at- 
tachment after judgment in the action. By section 235 
of the Code of Civil Procedure it is provided: “The de- 
fendant may, at any time before judgment, upon reason- 
able notice to the plaintiff, move to discharge an attach- 
ment, as to the whole or a part of the property attached.” 
This section confers upon an attachment defendant the 
right to apply to the court for a release of property 
claimed to be wrongfully held under an order of at- 
tachment. It contains also a limitation upon the exer- 
cise of the right. The application must be made within 
the time and in the mauner fixed by the statute. It is 
not sufficient to place a motion among the files of the 
case; that does not meet the requirements of the law, 
which clearly contemplates that the matter shall be 
brought to the attention of the court and its action in- 
voked thereon. Suck was the construction adopted in 
Moline, Milburn & Stoddard Co. v. Curtis, 38 Neb. 520, 
where Norvat, J., delivering the opinion, said: “The 
only reasonable construction of the section quoted is 
that the authority of the court to dissolve an attachment 
is limited to cases where a motion to discharge is filed 
before judgment; in other words, where such a motion is 
seasonably made and submitted to the court for its de- 
cision thereon, but through inadvertence or otherwise 
no ruling has been made before final judgment on the 
merits, the court has jurisdiction to rule upon the motion 
after such judgment.” In the case of Stutener v. Printz, 
43 Neb. 306, the court, while professing to follow Moline, 
Milburn & Stoddard Co. v. Curtis, decided that a motion 
to dissolve an attachment filed before judgment might 
be submitted and ruled on after judgment. The de 
cision is apparently the result of a misconception of the 
point decided in the earlier case, It does not assume to 
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stand on an independent exposition of the statute and 
cannot be accepted as a precedent. The motion in the 
case at bar not having been brought to the attention of 
the court before judgment, and no notice having been 
given to the plaintiffs as required by section 235 of the 
Code, the justice of the peace was without power to dis- 
charge the attachinent. The judgment of the district 
court is therefore reversed and the cause remanded. 


REVERSED AND REMANDED. 


State oF NEBRASKA, EX REL. BURNEY J. KENDALL, V. 
CHARLES T. DICKINSON, JUDGE. 


Finep Fepruary 23, 1899. No. 10605 


1. Bill of Exceptions: Manpamus. A litigant has an absolute legal 
; right to the allowance of a bill of exceptions embracing all the 
evidence considered on the hearing of an application for an in- 
terlocutory order. This right, in a proper case, may be enforced 
by mandamus. 


: IiME FoR SETTLEMENT. The time for settling a bill of ex- 
ceptions in such case begins to run from the final adjournment 
of the term at which the order complained of is made. 


ORIGINAL application for mandamus to require re- 
spondent to allow and sign a bill of exceptions. Writ 
allowed. 


Albert Swartelander, for relator. 


Joel W. West, contra. 

SuLLIVAN, J. 

This is an original application for a writ of mandamus 
to require the respondent, who is one of the judges of 
the district court, to allow and sign a bill of exceptions. 
After the reversal of the judgment in Kendall v. Garneau, 
55 Neb, 403, the defendant in that case filed an answer 
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in the district court containing three separate defenses 
to the cause of action stated in the petition. The plain- 
tiff moved to strike out the first and second defenses on 
the ground that they were pleaded in violation of a stipu- 
lation of the parties filed in the case before the decision 
on the demurrer. The motion was presented to the re- 
spondent presiding in the district court for Douglas 
county, and, after a hearing upon evidence, was over- 
ruled. The plaintiff excepted to the order of the court 
and prepared and tendered a draft of a bill of exceptions 
for settlement and allowance. The correctness of the 
bill is conceded and the respondent refuses to sign it 
only because the order denying the motion to strike is 
not a final order. The order is certainly interlocutory, 
but the plaintiff is, nevertheless, entitled to a record on 
which he may hereafter have the ruling of the district 
court upon the motion reviewed. The time for settling 
such bill does not begin to run from the close of the term 
at which the case is finally disposed of, but from the 
adjournment of the term at which the order is made. 
Such is the holding in Schields v. Horbach, 40 Neb. 108. 
We do not determine whether all the matters sought to 
be incorporated in the bill should be so incorporated. 
It is evident a bill including the stipulation should be 
allowed, and that the reason assigned by the respond- 
ent for refusing to sign the one presented .to him is in- 
sufficient. The writ is 
‘ALLOWED. 


JOHN FINDERS ET AL. V. ELLEN A. BODLE BT ‘AL 
Fiirp FEEBRUARY 23,1899. No. 8644. 


1, Constitutional Law: Vorp Srarures. An act of the legislature 
passed in violation of the constitution is void from the date of 
its enactment, and not from the time it is judicially determined 
to be in conflict with the supreme law. 


. An unconstitutional statute creates no new rights 
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and abrogates no old ones. It is for all purposes as though it 
had never been passed. 


: DEcEDENTs. “Baker’s Decedent’s Law” was never 
in force, and notwithstanding its adoption by the legislature 
and approval by the governor, it did not change, or affect in 
any way, the statutes regulating the descent and transmission 
of testate or intestate estates. 


4. Homestead: Descent. When a homestead is selected from the 
property of the husband, it vests on his death in his widow for 
life and afterwards in his heir or devisee in fee simple. 


5. Void Judgments. When a court renders a judgment which it has 
no authority to render in any case, nor under any circumstances, 
such judgment is void for want of jurisdiction. 


: HomEsrEAD: County Courrs. A decree of the county court 
assuming to vest in a widow the absolute title to a homestead 
selected from the lands of her deceased husband is void as an ex- 
ertion of power not granted by the constitution or laws of the 
state. 


6. 


7. Statutes: CurAativE Lerqisxation. Curative legislation does not 
operate against persons acquiring title to property in good faith 
and for value before its enactment. 


Error from the district court of Richardson county. 
Tried below before Sruut, J. Reversed. 


C. Gillespie, for plaintiffs in error. 
Edwin Falloon, contra. 


SULLIVAN, J. 


This was an action of ejectment brought by Ellen A. 
Bodle and Mary Rosa against John Finders and Eliza 
Finders to recover possession of Jot 1, in block 8, of the 
village of Verdon, in Richardson county. In the district 
court there was judgment according to the prayer of 
the petition. The material facts are undisputed and may 
be thus summarized: Asaph Oliver was the fee owner 
of the lot in question and at the time of his death was 
occupying it with his wife, Catherine Oliver, as a family 
homestead. The property, which did not exceed in value 
the sum of $500, was devised to Fred Oliver, a son of 


VoL. 58] JANUARY TERM, 1899. 59 


. Finders v. Bodle. 


Asaph Oliver by a former marriage. The plaintiffs are 
daughters of Catherine Oliver by a former marriage and 
step-sisters of Fred Oliver. After the death of Asaph 
Oliver, which occurred February 4, 1892, his widow, re- 
jecting the provisions of his will in her favor, declared 
her election to take under the law. ‘Thereupon the 
county court, acting under the authority of chapter 57, 
Session Laws 1889, known as “Baker’s Decedent’s Law,” 
made a decree assuming to transfer to Catherine Oliver 
absolute title to the property in controversy. In De- 
cember, 1892, Catherine Oliver died intestate and the 
plaintiffs succeeded to her rights. The validity of their 
title to the lot depends, therefore, upon the validity of 
the decree of the county court. The Baker law was 
passed in violation of the constitution. It neither cre- 
ated new rights nor destroyed old ones. It was as in- 
effectual as though it had never been enacted. (Trumble 
v. Trumble, 37 Neb. 340; Boales v. Ferguson, 55 Neb. 565.) 
Consequently, upon the death of Asaph Oliver the lot in 
question became the property of Fred Oliver, subject to 
his step-mother’s life estate therein. Section 17, chapter 
36, Compiled Statutes 1897, provides that on the death 
of the owner of the homestead it shall vest in the surviv- 
ing husband or wife during the life of such survivor and 
afterwards in the heir or devisee of the original owner. 
Fred Oliver having acquired the fee to the property 
by his father’s will, it was not within the power of the 
county court to divest his title and vest it in the plain- 
tiff’s ancestor, conceding for the purposes of the case 
that the proceedings were adversary. Courts must keep 
within their jurisdictions. They must have power to 
hear and decide, or their decisions will be null. Unless 
the question decided is presented for decision, and un- 
less the authority to decide questions of like character 
is given to the court by law, the decision is a nullity and 
may be assailed in a collateral action. (Fithian v. Monks, 
43 Mo. 502; Bridges v. Clay County, 57 Migs. 252; Ew parte 
Lange, 18 Wall. [U, S.J] 163; Feillett v. Engler, 8 Cal. 76; 
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Sheldon v. Newton, 3 O. St. 494; Strobe v. Downer, 13 Wis 
11; Lewis v. Snuth, 9 N. Y. 502; Bigelow v. Forrest, 9 Wal 
[U. 8.] 339; Windsor v. McVeigh, 93 U. 8. 274; Spoors « 
Coen, 44 O. St. 497, 9 N. E. Rep. 132.) In 1 I'reemar 
‘Judgments [4th ed.], section 120¢, it is said: “If a com 
grants relief which under no circumstances it has an 
authority to grant, its judgment is to that extent void. 
In Afanday v. Vail, 34 N. J. Law 418, it is said that a: 
essential element of jurisdiction is power in the cour 
to take cognizance of cases to which the one to be ad 
judged belongs. In the case at bar the county court o 
Richardson county undertook by its decree to divest Fre 
Oliver’s title to the lot in dispute on the assumption tha 
it had authority to confirm in Catherine Oliver, as widov 
of Asaph Oliver, the fee to the family homestead, sine 
it did not exceed in value the sum of $1,000. The cour 
possessed no such power in any case. It was withou 
legal capacity to entertain the application of the widov 
or to grant the relief demanded. The decree assigning 
the homestead, to the extent that it assumed to confe 
rights outlasting the life of Mrs. Oliver, was not merel: 
erroneous, but utterly void. 

Plaintiffs, however, insist that if the decree was origi 
nally void for want of jurisdiction in the county court 
it was afterwards legalized and made effective by cura 
tive legislation. We need not in this case determine th: 
extent to which the legislature may rightfully go is 
the enactment of curative statutes, for it is evident th 
one in question is not applicable here in view of the fact: 
conclusively shown by the record. It appears that Joh 
Finders bought the property from Fred Oliver in goo 
faith, and for an adequate consideration, after the de 
cision in Trumble v. Trumble and before the curative stat 
ute was passed. The title of a purchaser thus acquirec 
is not affected by legislation designed to validate voik 
judgments. Upon this proposition the authorities ar 
agreed. One about to buy property is not required t 
anticipate future legislative action affecting the titk 
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offered for sale. Otherwise, investments would be safe 
only to those having access to oracles, or possessing 
something like that comprehensive sweep of vision as- 
cribed by Homer to the Grecian seer. Discussing a sim- 
ilar question Chief Justice Marshall, in Fletcher v. Peck, 
6 Cranch [U. 8.] 87, used the following language: “It is, 
then, the unanimous opinion of the court that, in this 
case, the estate having passed- into the hands of a pur- 
chaser for a valuable consideration, without notice, the 
state of Georgia was restrained, either by general prin- 
ciples, which are common to our free institutions, or by 
the particular provisions of the constitution of the United 
States, from passing a law whereby the estate of the 
plaintiff in the premises so purchased could be constitu- 
tionally and legally impaired and rendered null and 
void.” In Freeman, Void Judicial Sales, section 61, it 
is said: “The curative act does not operate against pur- 
chasers from the grantor in good faith, and for value, 
before its passage.” In support of this proposition the 
author cites Newman v. Samuels, 17 Ia. 528; Thompson v. 
Morgan, 6 Minn. 199; Brinton v. Seevers, 12 Ia. 389; Sher- 
wood v. Fleming, 25 Tex. Supp. 408; Wright v. Hawkins, 
28 Tex. 452; Menges v. Dentler, 33 Pa. St. 495. Other 
cases holding the same doctrine are: Johnson v. Wells 
County, 107 Ind. 15; McDaniel v. Correll, 19 Il. 226; Nelson 
v. Rountree, 23 Wis. 367; Denny v. Mattoon, 2 Allen { Mass. ] 
361; Pryor v. Downey, 50 Cal. 388. The judgment of the 
district court is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


62 NEBRASKA REPORTS. [ VOL. 5! 


Estep v. Schlesinger. 


CHARLES J. ESTEP, APPELLER, V. SAMUEL SCHLESINGER 
ET AL., IMPLEADED WirH Isaac A. WooD Et AL. 
APPELLANTS. 


FILED FEBRUARY 23,1899. No. 8732. 


1. Review: Excrrtions. An interlocutory order to which no excep 
tion has been taken cannot be reviewed. 


2. Appeal. In a cause brought to this court by appeal the judgmen 
will not be reversed if it responds to, and is warranted by, th 
pleadings and proof. 


APPEAL from the district court of Douglas county 
Heard below before POWELL, J. Affirmed. 


Silas Cobb, for appellants. 
James H. McIntosh, contra. 


SuLuivan, J. 


This action was brought in the district court o: 
Douglas county to foreclose three real estate mortgages 
Isaac Wood and Eliza Wood were the fee owners of ar 
undivided one-half of the mortgaged property. The other 
half was owned by two other defendants. The Woods 
answered denying plaintifi’s ownership of the mortgage: 
and questioning the amount claimed to be due thereon 
They also filed a cross-petition containing the usua 
allegations in actions for partition, and asked that the 
several shares and interests of the parties as therein al 
leged be confirmed and that referees be appointed tc 
make allotment accordingly. To this pleading the plain 
tiff demurred, and the demurrer was sustained. It is 
now urged that the ruling on the demurrer was erroneou: 
and that the judgment of foreclosure should, therefore 
be reversed. 

We cannot consider the correctness of the decision 
for the reason that no exception was taken. The orde1 
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being interlocutory, in the absence of an exception, is 
not reviewable. (Abbott v. Barton, 47 Neb. 822; Yager 
v. Lemp, 39 Neb. 93; Weich v. Calhoun, 22 Neb. 166.) Be- 
sides, this being an appeal, the only question for our 
determination is whether the judgment rendered is the 
one which ought to have been rendered on the pleadings 
and evidence. There is nothing whatever in the record 
before us that would warrant a decree for partition. The 
judgment is 
AFFIRMED. 


Henry E. LEwIs, RECEIVER, V. WILLIAM F. PICK®RING. © 
FILED FEBRUARY 23, 1899. No. 8725, 


Negotiable Instruments: Srt-Orr. In an action against the maker 
of a promissory note he cannot plead as a set-off an amount due 
from plaintiff to a society, of whose funds the defendant, as an 
officer, is custodian. 


Error from the district court of Buffalo county. Tried 
below before SINCLAIR, J. Reversed. 


Dryden & Main, for plaintiff in error. 


References: Scammon v. Kimball, 92 U. S. 362; Slow 
v. Yarwood, 14 Tl. 424. 


John Hoge, contra. 


RYAN, C. 


This action was brought in the district court of Buffalo 
county by the receiver of the Buffalo County National 
Bank for the collection of a note for $597.22 made to that 
bank by William I’. Pickering. The defendant just named 
was allowed a set-off of the amount which was due on a 
deposit in the Buffalo County National Bank, and there 
was judgment against him for the balance of the note 
and interest. For a review of the ruling whereby the 
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said set-off was allowed the receiver of the bank has 
prosecuted these error proceedings. The note was the 
individual note of Pickering. The sct-off was evidenced 
by an account with the bank under the name of W. F. 
Pickering, receiver, and the evidence disclosed that the 
money he had deposited in this account was the prop- 
erty of a society described as the A. O. U. W. Lodge. 
It was suggested in argument that the ruling of the dis- 
trict court was in line with First Nat. Bank of South Bend 
v. Gandy, 11 Neb. 431, but in this we cannot concur. In 
First Nat. Bank of South Bend v. Gandy, supra, Gandy had 
deposited, as county treasurer, certain money with the 
_ bank, which was garnished as a supposed debtor of 
Gandy, on an execution issued upon a judgment against 
him. In the district court the garnishee was discharged 
and the judgment debtor prosecuted error proceedings 
to this court, and it was held that Gandy could not 
legally deposit the funds of the county with the garnishee 
bank, and, therefore, that the bank could not be per- 
mitted to assert that he had done so. In the case under 
consideration the receiver of the A. O. U. W. Lodge bases 
his right to set-off the amount due that lodge on the 
proposition that the deposit was his own individual prop- 
erty. If the principle underlying the case of the First 
Nat. Bank of South Bend v. Gandy, supra, is applicable, its 
practical effect would be to estop Pickering to insist that 
the money of the lodge had been converted to his use. 
The estoppel invoked in First Nat. Bank of South Bend 
v. Gandy, supra, was based upon statutory provisions for- 
bidding the loaning by a public officer of public funds 
with which he is intrusted, and we shall not, therefore, 
accept that case as determinative of the-questions in- 
volved herein. The deposit in this case was of funds 
of the lodge, practically as though the deposit had been 
in its name; for, if there had been a controversy between 
a successor of Pickering in office and himself as to who 
was entitled to such funds, they must have been awarded 
to such successor. If we are correct in this assumption, 
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it inevitably results that Pickering could not plead as 
a set-off to the claim against himself, individually, the 
indebtedness due from the creditor to the lodge. The 
judgment of the district court is therefore reversed. 


REVERSED AND REMANDED. 


HENRY KResBss Fr AL. V. WILLTAM Honway. 
FILED FEBRUARY 23, 1899. No. 8410. 


1. Pleading: AMENDMENT: REVIEW: Prestmerions, Jt cannot be as- 
sumed in the supreine conrt that the district court erroneously 
overruled a motion to cause to comply with a former pleading in 
the county court a pleading in the district court, by striking 
from the latter certain language, when the record tn the su- 
preme court fails to show what pleading was filed in the county 
court. 


2. Sales: Contracts: Eviprnce. Allegations of a failure to deliver 
eattle upon demand pursuant to a contract of purchase and sale 
are not sustained by proofs of a failure to return earnest money 
paid upon an agreement, at the time of purchase, that, if condi- 
tions not then known, but subsequently to be ascertained, should 
not prove to be satisfactory, the earnest money would be re- 
funded. 


Error from the district court of Douglas county. 
Tried below before Buatn, J. Reversed. 


C.J. Smyth, for plaintiffs in error. 
Charles Offutt, contra. 


RyYAn, C. 


The first pleading in the transcript of the record of 
this case is an amended petition filed in the district court 
of Douglas county. The defendants therein named filed 
a motion to strike from this petition certain averments 
so that it might describe the same cause of action that, 
as was alleged in the motion, had been plaintifi’s cause 
of action in the county court. As already indicated, the 

9 
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transcript does not purport to describe any issue pre- 
sented in the county court. In the bill of exceptions we 
find what are styled a “petition” and “an amended pe- 
tition,” purporting to be filed in the’ county court. 
Neither of these is certified as a transcript and each is 
apparently the original paper filed in the county court. 
Even if we could take notice of such proofs, there is noth- 
ing to indicate what was intended to be established by 
them. There is nothing in the motion to show that any 
resort was to be had to proofs outside the record before 
the district court. If we are confined to the record as 
it stood in the district court, there is nothing in the record 
before us to show that these pleadings were ever filed 
in the district court. If these pleadings are to be con- 
sidered as in the nature of extrinsic evidence, and if 
proofs might be admitted of that kind,—propositions 
upon which we do not pass,—we meet with the insur- 
mountable objection that there is nothing in the record 
to show that they were submitted on the hearing of the 
motion to strike out parts of the petition. For these rea- 
sons we cannot determine whether or not there was a 
departure from the cause of action described in the 
county court. 

In his amended petition above mentioned William 
Holway sought to recover, and did recover, against 
Henry Krebbs and Charles R. Ferrall, individually and 
and as partners under the firm name and style of Henry 
Krebbs & Co., a judgment in the sum of $450, with in- 
terest from March i, 1898. The essential part of the 
amended petition was as follows: “That on or about the 
ist day of March, 1893, the said defendants, then and 
there being engaged in the live stock commission busi- 
ness as partners, received from the plaintiff $450 as part 
purchase price of about eighty-three head of cattle, 
known as the Chumley cattle, which plaintiff then pur- 
chased by bargain with defendants—but who were the 
owners of said cattle plaintiff cannot state—with the 
agreement that said cattle should be delivered to plain- 
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tiff by one R. C. Chumley to be weighed at the station 
of shipment, when plaintiff would pay the remainder of 
said purchase price; that the defendants accepted said 
money and agreed that said cattle should be, as afore- 
said, delivered to this plaintiff, or if not so delivered, 
that they, the said defendants, would refund the said 
$450.” This language was supplemented by averments 
of a failure to deliver the cattle in pursuance of the con- 
tract above described, of a consequent failure of consid- 
. eration, and of the refusal by defendants to repay to 
plaintiff the said $450, though said defendants knew of 
the aforesaid failure of consideration. There was a ver- 
dict and judgment as prayed in said petition, and these 
are assailed in this court by the petition in error of the - 
judgment defendants. 

The firm of Ilenry Krebbs & Co. was a live stock com- 
mission firm doing business in South Omaha on, as well 
as before and after, March 1, 1893. The cattle described 
were, at the time of the alleged purchase, on the ranch 
of R. C. Chumley, in Custer connty. There had been an 
oral contract between Chumley and one Tierney, whereby 
the latter became the owner of these cattle, but they re- 
mained in the possession of Chumley, who had authority 
to sell them,—an authority which he exercised by mak- 
ing a contract with Eli Grubb, who was a traveling so- 
liciting agent for Henry Krebbs & Co. ‘The live stock 
commission firm of Gasman & Dudley, at the times herein 
involved, was doing business at South Omaha, and Will- 
iam G. Allen was one of its soliciting agents. In Febru- 
ary, 1893, Allen proposed to Henry Krebbs & Co. to pur- 
chase the Chumley cattle at an advance of ten cents per 
hundred pounds over the price Grubb had agreed to pay 
for them. This proposition was accepted. lt was made 
for plaintiff William Holway, and as earnest money there 
was paid by Gasman & Dudley, by check, the sum of 
$450 to Henry Krebbs & Co., and this action was for 
the recovery of this sum with interest. 

The disagreement between the parties to this action 
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arose from the fact that it was not understood between 
the firm of Gasman & Dudley and the firm of Henry 
Krebbs & Co. where delivery of the cattle was to be 
made. It was the understanding of Gasman & Dudley 
that the delivery was to be at Broken Bow,:a railroad 
station twenty miles distant from Chumley’s ranch, and 
Allen testified that a member of the firm of Henry 
Krebbs & Co. created that impression by reading to him, 
during the negotiations, a letter in which the place of 
delivery to Grubb was described as Broken Bow. Plain- 
tiff William Holway testified with reference to his 
efforts to get possession of the cattle as follows: “TI told 
him [Chumley] that I was taking steps to come and see 
the cattle; that I wanted to make arrangements to weigh 
them at Oconto instead of Broken Bow; that I had 
bought them to weigh at Broken Bow. He said they 
were not to be weighed at Broken Bow or Oconto; they 
were to be weighed at my yard. I said that was not the 
way I bought those cattle. He said that was the way he 
sold those cattle and the way they must be delivered. 
Isays: ‘Mr. Chumley, I will come and receive those cattle 
on these terms. You must hold those cattle a few days 
until we can see what the law says. There is a lawsuit 
in Omaha. Just hold those cattle for a few days and I 
will straighten the matter out.” This was a few days 
before March 9, 1893, the day the cattle were to be de- 
livered. Further testifying on cross-examination Mr. 
Holway said: “As I understood the contract, they were 
to be delivered on or before the 10th. * * * I under- 
stood that I had until the 10th to carry out my contract.” 
On redirect examination Mr. Holway used this language: 
“T said to Mr. Chumley that he must hold those cattle 
for a few days until we could get the facts in the case 
in Omaha; that I would pay the charges for feeding the 
cattle until I could see how I would receive the cattle. 
I didn’t want to take them upon his contract. I wanted 
the cattle as I bought them. He wouldn’t deliver them 
that way.” 
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Mr. Chumley did not testify with reference to the 
above conversation, but he did testify that the cattle 
were by him delivered to Grubb on March 9 at Chumley’s 
place, where they were weighed; that these cattle were 
moved the evening of the day of delivery to the Crewd- 
son ranch, from which place they were the next morning 
taken a distance of six miles to Oconto, a railroad sta- 
tion, from whence they were on the same day shipped to 
South Omaha to Henry Krebbs & Co., by whom, in that 
market, one car load was sold, and the remainder were 
sold in Chicago. Mr. Grubb telegraphed Henry Krebbs 
& Co. March 7, 1893, as follows: “Holway has squealed 
on the Chumley deal. Hold the advance money. I will 
ship the cattle Friday myself.” In 1893 March 10 was 
Friday, and on that day Grubb telegraphed Henry 
Krebbs & Co. from Oconto as follows: “Have tendered 
Allen the cattle. He refuses. Ship myself. Hold ad- 
vance money. Wire markets.” With reference to the 
tender of the cattle to Allen, referred to in the above 
telegram, Mr. Chumley testified that on the morning of 
March 9, 1893, Allen was at his place and wanted to 
know what was the contract between Chumley and 
Grubb, and was told that the cattle were to be weighed 
at Mr. Chumley’s place, and that the shrinkage was three 
per cent from the hour and date the weighing com- 
menced. Allen then asked, “If there was any monkey 
work about that,” and was assured by Chumley that 
there was not. About an hour after the conversation 
Grubb and other parties came to the ranch to weigh the 
cattle. When they reached the ranch Allen was going 
down the river on the further side from Chumley’s house. 
James Kelley was sent after him. When Kelley overtook 
Allen he told Allen that Grubb wanted him to come back 
and weigh those cattle; that Grubb was ready to deliver 
them to him, whereupon Allen answered that Kelley 
might tell Grubb to go to a designated place of eternal 
torment and that he, Allen, did not want the cattle, which 
he referred to by an epithet which would indicate that, in 
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Allen’s mind at least, those cattle were qualified to ac- 
company Grubb to the place to which he had consigned 
him. 

On the oral argument we were impressed with the 
idea that this was a refusal to receive the cattle, but a 
critical examination of the record satisfies us that on 
this point we labored under a misapprehension. Mr. 
Holway, without contradiction, testified that a few days 
before the day on which the cattle were to be delivered 
he saw Mr. Chumley and informed him that he would 
not take the cattle on the terms as understood by Chum- 
ley, but that his own understanding was that they were 
to be weighed at Broken Bow. Mr. Chumley was then 
in possession of the cattle and was managing them for 
Grubb, whose principal was the firm of Henry Krebbs 
& Co. As we shall hereafter show, the request of Mr. 
Holway that there should be a delay to enable communi- 
cation to be had with South Omaha was, under the cir- 
cumstances, a reasonable request. It is very evident 
that soon after this request Grubb telegraphed to Henry 
Krebbs & Co. that Holway had squealed; that the money 
advanced should be held, and that Grubb would ship 
the cattle himself on Friday. An apparent anxiety to 
get rid of the Chumley deal was further evidenced by the 
telegram of Grubb sent two days later, in which he said 
Allen had refused a tender of the cattle, that Grubb 
would ship them, and requesting that Henry Krebbs & 
Co. should hold the advance money and wire markets to 
Grubb. 

That we may explain why the request of Holway for 
delay was reasonable under the circumstances it is nec- 
essary to state one fact, which, that its importance might 
not be lost sight of at the proper time, we have hitherto 
omitted to mention. When the firm of Gasman & Dudley 
was about to complete the purchase of the cattle Mr. 
Krebbs told Mr. Dudley that he, Krebbs, had heard the 
cattle were to be delivered at Broken Bow, but did not 
know whether that was the fact or not. When Dudley 
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gave Krebbs the check for $450 Krebbs testified that 
Dudley said: “If this deal is not right you will return 
this, will you?” To which Krebbs said that he answered, 
“Yes.” To the cause of action to which this evidence 
would be pertinent it is not of special importance where 
the cattle were in fact to be delivered under the con- 
tract between Grubb and Chumley. When the contract 
was made between the commission firm in South Omaha 
it was a recognized fact that there was no satisfactory 
knowledge possessed by Henry Krebbs & Co. as to what 
place of delivery had been agreed upon between the 
parties in Custer county, Henry Krebbs, however, stated 
that he had heard that the delivery was to be at Broken 
Bow. Mr. Dudley was, therefore, warranted in assum- 
ing that Broken Bow was probably the place of delivery, 
but to guard against the contingency of being misled by 
the statement of Mr. Krebbs, Mr. Dudley exacted a prom- 
ise that if the deal was not right Henry Krebbs & Co. 
would return this advance payment. Under these cir- 
cumstances it is possible that Henry Krebbs & Co. owed 
a duty to Gasman & Dudley and that firm’s principal, 
whoever he might be, and that that duty was ignored 
when Henry Krebbs & Co. permitted its agent, Mr. 
Grubb, to ship the cattle to South Omaha and itself sold 
this stock on the South Omaha and Chicago markets. 
On this evidence the question presented is not as to the 
right to recover upon a failure to deliver upon demand 
as agreed, but it is the right to a recovery on account of 
money intrusted to Henry Krebbs & Co. upon the express 
agreement of that firm that if there was a disagreement 
as to terms made by other parties, the money advanced 
would be returned. These proofs, however, were on a 
different theory from that on which the amended petition 
was drawn. In that pleading plaintiff alleged the pay- 
ment of $450 as earnest money on the purchase of the 
cattle; that said cattle were to be delivered to plaintiff 
to be weighed at the station of shipment; “that defend- 
ants accepted said money and agreed that said cattle 
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should so, as aforesaid, be delivered to this plaintiff, 
or, if not so delivered, that they, the said defendants, 
would refund the said $450.” There was not sufficient 
evidence to sustain the averment which followed that 
above quoted, that plaintiff, “in manner and form as 
agreed, made demand for the delivery of said cattle in 
pursuance of said contract, but the same were not de- 
livered to plaintiff, and thereby the consideration for said 
payment so made to the said defendants failed.” There 
was in fact no demand shown. The conversation be- 
tween Chumley and Holway did not fulfill the require- 
ment of a demand for performance, for it was as early 
as March 7, 1893, and without question the delivery was 
not to be made until the second day thereafter. Mr. 
Holway’s request was not for a delivery of the cattle on 
the terms as he understood them, but that Chumley 
should hold the cattle until Holway could communicate 
with parties in Qmaha. This delay was expected by Hol- 
way to extend beyond March 9, for he offered to pay for 
the subsistence of the cattle during the time required 
beyond March 9. 

The instructions followed the theory of the petition 
and were without reference to a cause of action in sup- 
port of which the evidence introduced might be perti- 
nent. On account of the errors indicated the judgment 
of the district court is reversed and the cause is remanded 
for further proceedings not inconsistent herewith. 


REVERSED AND REMANDED. ~ 


GuorGe M. GRANT, APPELLEE, Vv. FRANK N. CLARKE ET 
AL., APPELLANTS. 


FinED FEBRUARY 23, 1899. No. 8761. 
1. Note: INDORSEMENT: EVIDENCE. Where issue has been joined on 


the averments of a transfer by indorsement of the notes sued 
on, the introduction of the notes in evidence, without referring 
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to the indorsement, amounts to a failure to introduce evidence 
indispensable to plaintiff’s right of recovery. 


2. Default of Defendant. The default of a defendant admits the 
truth of each averment of the petition aside from those of the 
* amount of value or damages. 


APPEAL from the district court for Douglas county. 
Heard below before Knysor, J. Reversed. 


Charles B. Keller, Charles F. Tuttle, and James P. English, 
for appellants. ° 


W, A. Saunders, contra. 


RYAN, C. 


In the district court of Douglas county this aetion was 
instituted by George M. Grant for the foreclosure of a 
mortgage securing two promissory notes. The payee. of 
these notes, and the mortgagee, was Martha M. Ish. In 
his petition plaintiff alleged that by the indorsement 
‘of Martha M. Ish and the indorsement of H. Ambler 
plaintiff had become the owner of said notes and entitled 
to foreclose the mortgage securing the same. By their 
answers Walter and Minnie Moise and Anton and Mary 
Larsen denied the averments of the petition in such a 
manner that the execution of the assignments aforesaid 
were put in issue. The notes and mortgage were offered 
in evidence, but there was no offer of the alleged in- 
dorsements, and therefore there was no proof made of 
the assignments through which plaintiff claimed title 
to the notes and the right to maintain an action of fore- 
closure on the mortgage securing them. (Noll v. Ken- 
neally, 37 Neb. 879; Cummins v. Vandeventer, 52 Neb. 478; 
Johnson v. English, 53 Neb. 530; Levy v. Cunningham, 56 
Neb. 348; Comstock v. Kerwin, 57 Neb. 1.) 

As against the parties who had put in issue the alleged 
assignments the decree lacked sufficient evidence to sup- 
port it, and accordingly the judgment adverse to the ap- 
‘pellants Walter and Minnie Moise and Anton and Mary 
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Larsen is reversed. Frank N. Clarke made default in 
the district court, and because of this fact all averments 
of the petition were properly taken as true, except as to 
the amount of the recovery (Code of Civil Procedure, sec. 
134), and the proof on this point was supplied by the in- 
troduction of the notes. Mr. Clarke is, therefore, not 
entitled to a reversal, but as to the other appellants the 
judgment is reversed and the cause is remanded for fur- 
ther proceedings. 
REVERSED AND REMANDED. 


ANNA B. Houm@s v. LINCOLN SALT LAKE COMPANY 
Er AL 


FineD FEBRUARY 23, 1899. No. 8739. 


1. Error Proceedings: Morron FoR New Trrat. Where there was filed 
in the district court no motion for a new trial, the supreme court 
will only look into the record to ascertain if the pleadings sup- 
port the judgment. sought to be reversed by error proceedings. : 


2. Review. The issues in this case considered, and held to support 
the judgment of the district court. 


Error from the district court of Lancaster county. 
- Tried below before HoLmMEs, J. Affirmed. 


J. R. Webster and W. 2&. Stewart, for plaintiff in error. 
Abbott, Selleck & Lane, contra. 


RyAn, C. 


In this case, originally, Leonidas K. Holmes was plain- 
tiff and the Lincoln Salt Lake Company, Joseph Burns, 
Edward Bignell, John Lindloff, B. R. Cowdrey, and A. 
R. Humphrey, commissioner of public lands and build- 
ings, were defendants. After this action was begun in 
the district court of Lancaster county, Anna B. Holmes 
was ordered to be made a defendant, and thereafter she 
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was a party to issues made up and tried. Plaintiff Leoni- 
das KX. Tlolmes was denied relief, as was also Anna B. 
Holmes, his wife, on her answer and cross-petition. She 
alone has prosecuted error proceedings to this court. 
There was no motion for a new trial in the district court, 
and under these conditions the following language 
quoted from Hansen v. Kinney, 46 Neb. 207, is applicable: 
“Where it is sought to review on error in this court the 
judgment of a district court, no motion for a new trial 
having been filed, this court will look into the record to 
ascertain if the pleadings state a cause of action or de- 
fense and support the judgment or decree rendered; but 
this court will not go back of the verdict rendered by 
the jury, or the findings of fact made by the trial court, 
to review anything done or any proceedings had.” 

As no complaint is made in this court by Leonidas K. 
Holmes the averments of his petition are unimportant, 
except to the extent they may throw light upon the issues 
litigated between Anna B. Holmes and certain of her co- 
defendants. Leonidas K. Wolmes, in his amended pe- 
tition, alleged that he was the owner of the leasehold 
and was in possession of certain saline lands of the state 
of Nebraska of the area of 116 acres in a single tract; that 
his dwelling-house was situated on the south fifteen acres 
of a part of said tract which he had leased from the state 
of Nebraska in 1889, upon which fifteen-acre tract there- 
after he had placed improvements of the value of $3,000; 
that plaintiff was the head of a family, and that said 
forty-acre tract constituted a part of his homestead. It 
was further alleged in the petition that John Lindloff 
had obtained from the state of Nebraska a lease on the 
forty-acre tract, in which was included the fifteen acres 
above referred to; that the lease to plaintiff and to Lind- 
loff were of the same date; that soon after the said date 
plaintiff and Lindloff agreed to make an exchange 
whereby plaintiff would receive the rights of Lindloff in 
the fifteen-acre tract above described, and between them- 
selves said lessees executed writings for the agreed pur- 
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pose above described, but owing to the ignorance of the 
scrivener by whom the writings were drawn plaintiff ob- 
tained a mere lease from Lindloff of the fifteen-acre tract 
heretofore referred to, and not, aS was intended, a con- 
veyance of Lindloff’s interest therein. It was further 
alleged in the petition that the defendants Joseph Burus 
and Edward Bignell had obtained an assignment from 
Lindloff and from plaintiff of the aforesaid fifteen acres; 
that for plaintiff’s assignment the consideration was 
nominal, but in fact was the promise to pay plaintiff for 
a right of way for a street railway over other lands of 
plaintiff—a promise never performed,—and that this as- 
signment was never executed or acknowledged by Anna 
B. Holmes, wherefore, as plaintiff alleged, it was void. It 
was further alleged that Burns and Bignell were officers 
of the Lincoln Salt Lake Company, and that, therefore, 
the rights of the company were no greater than those of 
the two individuals just named. It was further averred 
that plaintiff had procured all his lands to be appraised 
in accordance with the law which provides for cases 
where lessees desire to purchase saline lands, and had 
made a proper tender of the necessary amount and had 
demanded a receipt showing payment of the amount 
necessary to entitle him toa deed for the above mentioned 
115 acres of land, but because of the conflicting claims 
set up, the county treasurer of Lancaster county refused 
to receive the money tendered and refused to receipt for 
it as having been paid, and that A. Rt. Ilumphrey, com- 
missioner as aforesaid, was about to, and unless re- 
strained would, receive final payment from the Lincoln 
Salt Lake Company and issue to said company a deed 
whereby it would be vested with the title to said fifteen- 
acre tract. It was alleged in the petition that the de- 
fendants Cowdrey and Steen claimed some interest in’ 
the land in controversy, but that stch interest was as 
mere stockholders in the Lincoln Salt Lake Company. 
The prayer was for equitable relief, such as, from the 
averments made, would be proper to form the conclusion 
of plaintiff’s petition. 
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By the answer of Bignell, Burns, and the Lincoln Salt 
Lake Company, in addition to admissions of the truth 
of the averments of the petition whereby the title was 
apparently vested in said answering defendants, there 
were affinnative averments of a purchase from Lindloff 
upon the faith of the records of Lancaster county, 
whereon appeared the leases referred to in plaintiff's 
petition. It was further alleged in this answer that the 
plaintiff liad failed and refused to pay the annual stipu- 
lated rent in the lease between himself and Lindloff, and 
that by reason of the non-payment of said rent the an- 
swering defendants had elected to, and did, declare the 
lease void and demanded possession of the leased prem- 
ises. In the answer of the three defendants last above 

-yveferred to it was averred that Leonidas K. Holmes had 
transferred all lis right, title, and interest in the land 
in dispute to said Burns and Bignell, and that said two 
defendants had transferred the same to the Lincoln Salt 
Lake Company and delivered the possession, which ever 
since had been held by said company; that said company, 
as owner of the lease from the state of Nebraska, had 
made application under the laws of said state to pur- 
chase said land, and had caused the same to be appraised 
and had teudered the amount of the appraisal as required 
by law, and was entitled to receive a deed. There was a 
prayer that the title of the Lincoln Salt Lake Company 
might be quieted and that plaintiff might be barred of 
any right therein, and for other equitable relief. The 
answer and cvoss-petition of Anna B. Holmes, omitting 
the formal parts, was as follows: 

“Comes now Anna B. Holmes, one of the above-named 
defendants, and, answering for herself only, denies each 
and every allegation in the answer herein filed of the 
defendants not hereinafter expressly admitted. 

“2 This defendant alleges that she is the wife of the 
plaintiff Leonidas K. Tolmes, and has been for more than 
seven years last past, and that she, together with said 
plaintiff as husband and wife, with their family, at the 
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beginning of this suit and for many years prior thereto, 
lived upon and occupied as a homestead the hereinafter 
described property, * * * containing about 100 acres. 

“3. This defendant further says that the plaintiff is, 
and at the beginning of this suit was, the owner of the 
above described land and all thereof, and that the same 
constituted, and at all times, for more than twenty 
years, has been, the homestead of said plaintiff. 

“4. The defendant the Lincoln Salt Lake Company 
claims to have some interest in said lands by reason of a 
pretended conveyance by quitclaim to a portion thereof, 
and by reason of a pretended assignment of a land con- 
tract from one John Lindloff to a portion thereof, and 
such pretended conveyances cast a cloud upon the title 
to said lands, to the great damage and injury to this de- 
fendant. 

“Wherefore this defendant prays that title may be 
quieted as against the Salt Lake Company and that their 
said pretended conveyances may be canceled and held 
for naught, from the record of her said title, and that 
said premises may be declared the homestead of this de- 
fendant and may be discharged of any and all claims to 
the Lincoln Salt Lake Company, and that she may re- 
cover her costs herein, and have such further and other 
and different relief as she, in equity and good conscience, 
is entitled to.” 

By a reply of all the defendants, except Anna B. 
Holmes, there was a denial of each averment of her an- 
swer and cross-petition, aside from the averment that the 
Lincoln Salt Lake Company has some interest in the 
property described, which latter averment was admitted 
to be true. There was a trial to the court, followed by 
findings which negatived the averments of Burns, Big- 
nell, and the Lincoln Salt Lake Company, whereon they 
sought to found rights because of instruments being of 
record in Lancaster county. There were also findings 
which sustained plaintiff's averments as to the alleged 
mistake between Lindloff and plaintiff, and that the Lin- 
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coln Salt Lake Company acquired its rights with knowl- 
edge of this mistake. There was also a finding to the 
effect that after Bignell and Burns had received the as- 
signment of Lindloff in the fifteen-acre tract in dispute, 
they, and their successor in right, the Lincoln Salt Lake 
Company, made improvements on the said tract, of which 
Mrs. Holmes was aware and to which she made no objec- 
tion. This matter of estoppel was not pleaded; there- 
fore this finding was immaterial. In connection with 
this finding, however, there was the further finding that 
the said defendant the Lincoln Salt Lake Company was, 
through the assignment of the lease from Burns and Big- 
nell, the lawful owner and holder of the leased premises. 
It was also found that said company, having done all 
things necessary and as provided by the laws of Ne- 
braska, was entitled to receive a deed from said state, 
and there was judgment in accordance with the above 
findings. 

The issues and findings above set forth, in so far as 
they are pertinent to our present purposes, may be sum- 
marized as follows: Mrs. Holmes founded her right of 
protection in the enjoyment of a homestead on the facts 
that she was the wife of Leonidas K. Holmes, in whom 
then was, and for twenty years had been, the title to the 
property as to which her claim was made, and she alleged 
that the claim made by the Lincoln Salt Lake Company 
casts a cloud upon the title of the property involved in 
this litigation, which cloud she prayed might be removed. | 
By the answer of her adversaries they alleged their own 
title and denied hers, and upon this issue the court found 
against her, and this finding furnished sufficient support 
for the judgment which was rendered, and accordingly 
it is 

APFIRMED. 
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BLUE VALLEY LUMBER COMPANY ET AL. V. JULIUS 
NEUMAN. 


FILED FEBRUARY 23,1899. No. 8678. 


1, Verdict: EvipeNcE: CotnTer-CLaim: Hanmwress Error. When the 
verdict of a jury would have been sustained by the evidencc if 
it had heen for the entire amount claimed by plaintiff, the allow- 
ance of a counter-claim inexplicable upon any theory of the evi- 
dence, if an error, is not such an error that the defendant may 
be heard to complain of it. 


2. Sales: MIsREPRESENTATIONS: INSTRUCTIONS. Where the petition 
contained averments of erroneous representations affecting the 
value of personal property honestly made, and other averments 
of like misrepresentatious dishonestiy made, an instruction to 
meet the latter theory is not erroneous when given in connec- 
tion with and to supplement one based on the former theory. 


: EVIpENCE: Review. When the misrepresentations 
relied upon as the basis of a counter-claim were alleged to have 
been made to one person, proof of facts showing the misrepre- 
sentations to have been made to another person is irrelevant; 
and the fact that such proof was ignored by the jury in its ver- 
dict is not available in proceedings in error to reverse the judg- 
ment based on such verdict. 


Error from the district court of Gage county. Tried 
below before Babcocgn, J. Affirincd. 


L. M. Pemberton, for plaintiffs in error. 
A. D. McCandless, contra. 


Ryan, C. 


This action was brought in the district court of Gage 
county by Julius Neuman on a promissory note made 
by the Blue Valley Lumber Company to plaintiff and in- 
dorsed by I*. C. Jaynes and A. E. Winter, for a balance 
unpaid thereon of $377.18, with interest from its date, 
February 4, 1890. The defendants, by their answer, ad- 
mitted the execution of the note as alleged in the peti- 
tion, and that there had been paid on it the sum of 
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$793.56 on February 3, 1891, as plaintiff had averred. 
For further answer the defendants alleged that the note 
sued on had been given pursuant to, and in fulfillment 
of, the conditions of a certain written contract, which 
was in the following language: 

“These articles of agreement, made and entered into 
this 4th day of February, A. D. 1890, by and between Ju- 
lius Neuman, of Wymore, party of the first part, and Fre- 
mont N. Jaynes, agent, of Omaha, Nebraska, party of the 
second part, witnesseth: Said first party agrees to sell, 
assign, and convey to second party, or his assigns, fifty 
shares of the capital stock of the Blue Valley Lumber 
Company, of Wymore, Nebraska (incorporated), and all 
of his interest in the profits accrued, and all accounts and 
bills receivable due or to become due said company, and 
to resign his position as manager of said company and to 
wholly sever his connection with said company. In con- 
sideration for which said second party hereby agrees 
to pay first party the sum of $4,150 in manner following, 
to-wit: $900 cash in hand at the time of signing this in- 
strument and the transfer of said stock, which shall take 
place the 4th day of February, 1890; $1,000 in one year 
from date hereof and $1,000 in two years from date 
hereof; both sums to be put into promissory notes to be 
signed by the Blue Valley Lumber Company, I'remont 
N. Jaynes, and A. E. Winter; the balance of said con- 
sideration, to-wit, $1,250, to be paid by conveyance by 
quitclaim deed of an undivided one-half interest in a 
certain farm in Pawnee county, Nebraska, 160 acres, 
now jointly owned by said Julius Neuman and A. BE. 
Winter; said deed to be signed by A. E. Winter and his 
wife, Kittie Winter, and executed in due and legal form. 
Said Blue Valley Lumber Company assumes all the ex- 
isting liabilities of said corporation, and said first party 
is released therefrom and shall be held harmless from 
said liabilities by said second party and said corpora- 
tion. 


10 
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“In testimony of which we have hereunto set our hands 
this 4th day of February, A. D. 1890. 
; “JULIUS NEUMAN. 
“TP, A. JAYNES, 
“Witness: 
“H. C. JAYNES. * 
“Wymore, Neb., February 4, 1890.” 


The defendants in their answer further alleged that 
said Blue Valley Lumber Company was a corporation 
and had a lumber yard and office at Wymore; that from 
its organization till the time of making said contract 
plaintiff had been its president and general manager and 
had had full charge of the. management of all the affairs 
of said company, had kept its books and had full knowl- 
edge of its assets and liabilities, and was the only per- 
sou who had such knowledge; that at the time of making 
said contract, and as an inducement to the defendant 
I’. N. Jaynes to enter into said contract, plaintiff stated 
and represented to said defendant that the assets of the 
company, including its bills receivable, exceeded its lia- 
bilities, inclusive of its capital stock, by the sum of 
$1,501.37; that the accounts and bills receivable of said 
company, at the time of making said contract, amounted 
to the sum of $8,820.62, all of which accounts plaintiff 
then stated to said defendant were due and unpaid to 
the company, and that the liabilities of said company 
at said time amounted: to $3,340.70, and no more, ex- 
clusive of the capital stock of said corporation, which 
was $10,000; that the books of said company were cor- 
yect and represented the true condition of the accounts 
of said company, and that the net profits of said corpora- 
tion for the time it had been in existence, and which 
were then on hand, amounted to said sum of $1,501.37, 
one-half of which said defendant was to get under said 
contract. It was further alleged in the answer that the 
defendant F. N. Jaynes, in reliance upon the representa- 
tions of the plaintiff, entered into the contract herein- 
before set out by a copy thereof, and caused to be exe- 
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cuted the notes and quitclaim deed in said contract pro- 
vided for, and performed all the undertakings on his part 
assumed. It was further alleged in the answer that 
plaintiff assigned and transferred to said defendant, or 
to the persons whom he represented in said transaction, 
’ A. E. Winter, HW. C. Jaynes, and O. I. Jaynes, fifty shares 
of the capital stock of said Blue Valley Lumber Com- 
pany, together with the assets of said company which 
were then actually in the possession of plaintiff, except 
as in the answer stated; that after the transfer of said 
fifty shares of stock and the assets, including the bills 
receivable of said company, to defendant I*. N. Jaynes 
and those for whom he was acting, defendants discovered 
that said statements and representations made to I’. N. 
Jaynes by plaintiff with reference to the assets and lia- 
bilities of said company were untrue, and that plaintiff, 
with the fraudulent intent to cheat and defraud said 
defendant and those for whom he was acting, had mis- 
represented the true condition of said company; that a 
part of the accounts and bills receivable transferred and 
turned over to defendant by plaintiff pursuant to said 
contract as being still due and payable to said company 
had, in fact, been paid to plaintiff long prior to the time 
of making the contract, as plaintiff well knew, and that 
said defendant and those for whom he was acting thereby 
lost one-half of all such accounts and bills receivable 
to which they were entitled by virtue of said contract 
with plaintiff. There were further errors alleged in the 
books in general terms, followed by the special aver- 
ment that the profits of said company did not amount 
to $1,501, the amount of them as represented by plain- 
tiff, but that such profits only amounted to $901.85. The 
answer concluded with this language: “That by reason 
of the said false and fraudulent representations of plain- 
tiff and the mistakes and errors contained in the books 
of said company as kept by plaintiff and turned over 
to the defendant I°. C. Jaynes, said defendant and those 
for whom he was acting were cheated and defrauded in 
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the sum of $318.92, and failed, for said reason, to get 
under the said contract as much as they would have got 
had the statements and representations been true, by the 
sum of $318.92, and that to said extent the consideration 
of the note herein sued upon has failed, and the makers 
of said note are entitled to a credit thereon of the full 
amount which would otherwise be due thereon, and de- 
fendants ask that they may have such credit in this ac- 
tion, and that they be allowed to go hence with their 
costs.” The above averments of affirmative matter were 
denied in the reply. There was a verdict in favor of the 
plaintiff Neuman, and the judgment defendants, by a 
joint petition in error, ask the reversal of the judgment 
thereon. This circumstance requires that we shall not 
consider separately the errors which might otherwise 
have been presented by an individnal plaintiff in error, 

The evidence disclosed that on the contract, of which 
a copy is above given, there was indorsed the following 
assignment: 


‘WyMORE, NEB., February 4, 1890. 
oL hereby assion the within eontiact to A. E, Winter, 
H. C. Jaynes, and O. I°. Jaynes, as their interests may 

appear. I’. N. JAYNES, Agent.” 
There are some features in this case that are rather 
unusual. Iu the first place, the designation of agent, as 
it follows the name of F. N. Jaynes in and as attached 
to the contract, is in no way explained. In the evidence 
there was no attempt to show that Neuman knew any- 
thing about the principal or principals of I’. N. Jaynes, 
except that in his own testimony Mr. Neuman said that 
a certain exhibit was in his own handwriting, and that 
on the day of making the contract F. N. Jaynes stated 
to him that he wanted something to show to Mr. Winter 
the condition of the lumber yard to satisfy him he was 
getting something for the money he was to pay, and there 
was nothing but the paper referred to in the pigeon-hole, 
and that Neuman and said Jaynes figured that out, as 
Neuman had previously figured it out before there had 
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been any talk of buying or selling. Again, there is no 
explanition of the rather singular circumstance that 
while the subject-matter of the sale was composed of 
shares of capital stock of the company and its assets, 
which were to be transferred to IF. N. Jaynes, the com- 
pany, which was in no way interested in the transac- 
tion, as far as we are advised, was required to, and in 
fact as principal obligor did, execute the purchase-price 
notes to Neuman. There was introduced in evidence a 
telegram signed Mrs. I°. N. Jaynes, which recited that 
her husband was too sick to attend court in Gage county, 
but there was no application for a continuance, and we 
have no knowledge of the facts as they were understood 
by this person. It seems that he has ceased to be a stock- 
holder in this corporation, though how or when this hap- 
pened we have no means of knowing. It is, however, 
clear from the testimony of Neuman, offered by the de- 
. fendants, that previous to February 4, 1890, I’. N. Jaynes 
owned forty-nine shares of the stock of the Blue Valley 
Lumber Company; that for some time previously he had 
been its secretary; that usually he came from his home 
in Omaha to Wymore every fortnight; that he made one 
of these visits on February 3, 1890, and then made a pro- 
tracted examination of the books of the company, and 
that he finished this task about 2 o’clock of the morning 
of February 4, 1890. At this hour he said to plaintiff 
that he was not satisfied with the way the business was 
going on and wanted to sell his interest, but plaintiff 
answered that it was too late in the night to make such 
a proposition, and besides this, plaintiff said he did not 
think he could buy. In the morning, at about 8 o’clock, 
plaintiff again said he could not buy, but asked Jaynes 
how much he would take for his stock, and Jaynes an- 
swered that he would take $1,500; that the books showed 
that there was that at that time. On being told by Neu- 
man that he could not buy, Jaynes asked for an option of 
thirty minutes in which he could arrauge to buy Neu- 
man’s stock at the price above indicated, This was given 
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him, but after an absence of three-quarters of an hour 
Jaynes came back and offered $4,150, which, after some 
hesitation, Neuman accepted. According to the testi- 
mony of Neuman, Jaynes acted on his own judgment, 
made up from what information he had gathered from an 
examination of the books of the company. This was 
sufficient to justify a finding that no defense whatever 
had been established, and plaintiffs in error have no 
just cause of complaint in the fact that the jury found 
upon the counter-claim in their favor in a measure that 
it is difficult to find figures in the evidence to sustain. 

It is urged that the court instructed that it was nec- 
essary that the erroneous information on which the de- 
fendants acted must have been imparted with knowledge 
that it was misleading. It must be remembered that the 
petition justified the assumption that plaintiff was seek- 
ing to recover on two theories: one of which was that 
the information acted upon was erroneous, but was given 
in good faith; the other was that the misinformation had 
been purposely imparted. The instruction complained 
of was applicable to the first of these theories, but it was 
followed by other instructions, under which the defend- 
ants were entitled to avail themselves of the fact of be- 
ing misled, even though the error in this respect was not 
willful. | 

There is complaint that an instruction was refused, 
but there was no error in this, for the court on its own 
motion gave, in substance, the instruction asked, and its 
nature is indicated by the second theory above described. 

It is urged that one of the statements of the condition 
of the lumber company’s accounts was made out in the 
handwriting of the defendant in error; that in it there 
were erroneous items; that this statement was shown to 
Winter, as Neuman knew it would be, and that thereby 
Winter was deceived and induced to become a purchaser 
of the capital stock. We have already indicated that 
the petition in error was joint, and from this fact it 
would result that Winter, individually, cannot be heard 
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to complain, even if there existed no other objéction. But 
the original petition does not describe any misrepresenta- 
tion, except such as was made directly to F. N. Jaynes, 
with whom alone it was alleged the negotiations were 
conducted. The theory that IF. N. Jaynes in purchasing 
relied upon his own investigations and knowledge of the 
affairs of the corporation is strongly countenanced by 
the provision in the written contract, that “Said Blue 
Valley Lumber Company assumes all the existing Habili- 
ties of said corporation, and said first party [Neuman] 
is released therefrom and shall be held harmless from 
said liabilities by said second party [Jaynes] and said 
corporation.” We have found no error in the record, 
and the judgment of the district court is 


AFFIRMED. 


JAMES CLARK, APPELLER, V. HENRY MOSSMAN ET AL, 
APPELLANTS. 


FILED FEBRUARY 23,1899. No. 8653. 


Reformation of Bond. Where a party orally agreed to purchase four 
acres of land along a section line, upon his own uninfluenced as- 
sumption that he would thereby obtain said four acres inde- 
pendently of the highway along said line, and soon thereafter a 
bond for a deed was, with the purchaser's eight notes for the 
purcbase-money, left with a banker, in which bond the descrip- 
tion unmistakably included the highway, and the purchaser, 
withont taking the bond into his possession, as was his right, 
or ascertaining the terms of said bond, paid seven of his notes as 
they fell due at intervals of ninety days, and with actual knowl- 
edge of the language of the bond paid the eighth note, held, that 
such party was not entitled to a decree reforming the bond so as 
to make it express his own understanding of the scope and ef- 
feets of the contract of purchase. 


AppEAL from the district court of Madison county. 
Heard below before RoBINSON, J. Teversed. 


Powers & Hays, for appellants. 


References: Kutz v. AfcCune, 22 Wis. 628; Pomeroy v. 
Milwaukee & C. R, Co., 25 Wis. 643; Scribner v. Holmes, 16 
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Ind. 142; Wiheaukee & N. R. Co. v. Strange, 63 Wis. 179; 
Chicago & P. R. Co. v. Shepherd, 39 Neb. 523; Omaha 8. LR. 
Co. v. Beeson, 86 Neb. 362; Mymes v. Hsty, 22 N. E. Rep. 
[N. ¥.] 1087; Whitbeck v. Cook, 15 Johns. [N. Y.] 483; 
ITuych v. Andrews, 1138 N. Y. 85; Wilson v. Cochran, 46 Pa. 
St. 229; Purkiss v. Benson, 28 Mich. 538; In re Robbins, 
24 N. W. Rep. [Minn.] 356; City of Cincinnati v. Brach- 
man, 35 O. St. 289; Trice v. Kayton, 84 Va. 217. 


H. D, Kelly, contra. 

References: Grand Trunk R. Co. v. Dyer, 49 Vt. 743 
Welder v, Hurt, 84 Tex. 44; Cottingham v. Parr, 93 IL. 233; 
Piper v. True, 36 Cal. 606; Wagner vo. Gage County, 3 Neb. 
243, 


RYAN, C. 

James Clark brought this action in the district court 
of Madison county. In his petition he alleged that about 
July 16, 1892, the defendant Ilenry Mossman was the 
owner of a certain tract of land in the southeast quarter 
of section 1, township 23 north, range 3 west, sixth prin- 
cipal meridian; that this tract was described as follows: 
Commencing at a point on the section line seventy-six 
and four-fifths rods due south of the northeast corner of 
said southeast quarter, running thence west twenty-seven 
rods, thence south twenty-five and three-fifths rods, 
thence east twenty-seven rods, thence north to the place 
of beginning, containing four acres. It was alleged in 
the petition: “The above description embraces half of the 
public highway running north and south for a distance 
of twenty-five and three-fifths rods; that the above de- 
scription contains and embraces four acres of land, ex- 
clusive of said portion of the public road.” In the lan- 
guage just quoted there are two inharmonious state- 
ments; the first that the four acres embraces one-half of 
the highway, the second that the description embraces 
four acres, exclusive of said portion of the public road, 
and this variance is quite important, for in his petition 
plaintiff further alleged that about July 16, 1892, he en- 
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tered into a contract, by the terms of which he agreed to 
purchase said four acres fer $400, and accordingly made 
his eight promissory notes, each for $50, to the defend- 
ant; that defendant and his wife were to execute to plain- - 
tiff a bond conditioned that they would convey said 

premises by deed of general warranty upon payment of 
the consideration above named; that afterward, about 
July 30, 1892, satd defendants did purport to execute the 
bond agreed upon and left the,same at-the bank for the 
use of plaintiff, but plaintiff alleged that said bond for a 
deed did not correctly describe the premises purchased 
by plaintiff, but did describe a tract of land contain- 
ing fifty-one and a half square rods less land than was 
purchased by plaintiff,—the said fifty-one and a half 
square rods being one-half of the highway as above de- 
scribed, and it was not owned by the defendants, or either 
of them, at the time of the making of said contract. 
Plaintiff alleged, however, that he never saw said bond 
until about June, 1894, after all except the last note to 
mature had been paid, and until that time did not know 
of the defect in the description of the land in said bond; 
that as soon as he discovered said mistake in the descrip- 
tion he called the defendant’s attention to it and re- 
quested a correction thereof, which defendant refused, 
and continues to refuse, to make, and that had the plain- 
tiff known of said error he would not have accepted said 
bond and would not have paid said note. The closing 
allegations and prayer of the petition were as follows: 
“The plaintiff has paid each and all of said notes ac- 
cording to the terms of said bond, and has performed 
each and all of the conditions of said bond to be by him 
performed, and has made demand of said defendants for 
a deed of conveyance of the Jands so purchased by plain- 
tiff from defendant, as first above described, and con- 
tained four acres, but the defendant has refused, and 
does so now refuse, to convey said lands to plaintiff. 
Wherefore plaintiff prays that said bond may be reformed 
in the manner indicated in this petition, in such a manner 
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as to carry out the intention of the parties thereto so 
that the same will embrace full four acres of land, ex- 
clusive of said public highway; that said defendants may 
be required to convey by deed of general warranty and 
clear of all incumbrances the said four acres of land ac- 
cording to the description as the same may be reformed 
and corrected so as aforesaid. In case said bond is not 
so reformed and the defendants ordered to convey said 
four acres to the plaintiff, then, and in that case, that the 
court find that no contract of purchase and sale of said 
premises have been entered into by and between the 
plaintiff and defendants, and that an accounting be had 
of the moneys paid by plaintiff to the defendants as afore- 
said, and that plaintiff have judgment for such sum, with 
interest, and for such other and further relief as may be 
just and equitable.” The district court seems to have 
' taken this petition as one for the reformation of the bond 
for a deed so that the land to be conveyed should include 
four acres, exclusive of one-half of the highway, and upon 
the issues joined found that plaintiff was entitled to the 
reformation prayed or a return of $400, the purchase 
price of the land, with interest thereon, and accordingly 
required a conveyance to be made within twenty days, or 
in default thereof ordered that its said decree operate as 
such conveyance. 

The testimony of plaintiff as to the original contract 
was as follows: “Well, sir, on or about the 8th day of 
July, as near as I can remember, I met Mr. Mossinan be- 
tween his house and the creamery. J asked him if he 
would sell me that piece of land there. I told him I 
would like to buy three or four acres, provided we could 
agree on the payments. He asked me how I wanted to 
buy it, and I told him I would give him $400 and I would 
pay him $50 every ninety days, with ten per cent, till it 
was paid. He said he would talk with his wife and let 
me know in a day or two. On the Saturday following I 
met him at Battle Creek. He told me I could have the 
land, He asked me how J wanted to pay for it, and I told 
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him $50 every ninety days. Ue started to go into the 
bank to have Mr. Warrick to make out the notes. He 
had not the time then, and on the first of the week I came 
in to give the notes to Mr. Steve Warrick; eight notes, 
$50 each. Some tinie afterward I was in the bank and 
Mr. Warrick told me the bond was there. I didn’t see the 
bond. I told him I would leave the bond and I never saw 
the bond, and about the 15th day of May, 1894,—that was 
the first time I ever saw the bond. I didn’t knew any- 
thing at all about what was in the bond at that time.” 
When asked as to whether or not anything about the 
road was mentioned when he bought the land, Mr. Clark 
answered: “No, sir; there wasn’t. he road was never 
mentioned.” There was but little real conflict as to what 
took place when the original oral agreement was made. 
One party assumed that in purchasing four acres the half 
of the highway was excluded therefrom,—the other that 
it was included. There was no misunderstanding of the 
terms of the contract, the misunderstanding was as to 
what was implied by the use of the language in which 
the terms were described. 

By the terms of the bond for a deed which Mr. Warrick 
drew up, the land to be conveyed, upon full payments 
being made, was described as follows: “A piece of land 
in the soutbeast quarter of section one (1), township 
twenty-three (23), range three (3) west of the 6th P. M., 
Madison county, described as follows, to-wit: Commenc- 
ing at a point on the section line seventy-six four-fifths 
(764) reds due south of the northeast corner of said 
southeast quarter, running thence west twenty-five rods, 
thence south twenty-five and three-fifths rods (253), 
thence cast twenty-five (25) rods, and then to place of 
beginning.” The reformation made this description read 
so that the tract to be conveyed measured twenty-seven 
rods east and west, instead of twenty-five rods as above 
recited. After Mr. Warrick had drawn the bond and it 
had been signed, it, with the notes, was left in his hands 
as a banker; the bond to be delivered to plaintiff, and 
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the notes to be surrendered to plaintiff as each was paid. 
Plaintiff testified that he paid all the notes but one with- 
out seeing or knowing of the description contained in the 
bond. After he learned of that description he paid the 
last note which fell due and thereafter refused to receive 
a deed following the description contained in the bond, 
but began this action to have it reformed to express his 
own understanding of the terms of his purchase. By this 
course the bond was recognized by him as proper evi- 
dence, and the court was not at liberty to discard it. To 
justify a court in reforming a written contract the evi- 
dence should be clear and satisfactory. (/lale v. Young, 
24 Neb. 464.) In this case it is a circumstance of signifi- 
cance that plaintiff not only paid seven notes without 
seeing the bond for a deed, though Warrick held it for 
his benefit, but even after knowing of the description 
contained in it he paid the eighth and last note, and then, 
for the first tine, made known to the defendant his under- 
standing of the description whicli the deed he was en- 
titled to was to contain. 

Another very strong consideration which should be 
taken into account is that the one-half of the highway, 
under the terms of the reformed bond, is to be the prop- 
erty of plaintiff, subject to the easement of the public 
therein. He strenuously insists that he shall be given 
four acres, just what he contracted for, and the court not 
only has given him the four acres but along its side it 
has taken a strip two rods in width, subject to an ease- 
ment, and has added that to what plaintiff understood 
was all he was to have. On the vacation of a highway 
the Jand therein included reverts to the abutting proprie- 
tor. (Omaha S. R. Co. v. Becson, 36 Neb. 861. See, also, 
Chicago, R. I. & P. R. Co. v. Shepherd, 89 Neb. 525; Blakely 
v. Chicago, K. & N. R. Co., 46 Neb. 272.) It has been held 
that a purchaser of Jand is bound to take notice of the 
existence of a public highway, and that the existence of 
such an easement is not a breach of covenant against 
incumbrances, though an easement of any kind would 
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constitute such a breach. (Huyck v. Andrews, 1138 N. Y. 
81; Wilson v. Cochran, 46 Pa, St. 229; Scribner v. Holmes, 
16 Ind. 142; Kutz v. McCune, 22 Wis. 628.) There are 
like holdings with reference to breaches of the covenant 
for quiet enjoyment. (Whitbeck v. Cook, 15 Johns. [N. 
Y.] 482; Hymes v. Esty, 22 N. E. Rep. [N. Y¥.] 1087.) In 
the case last cited it was said: “It must be deemed the 
settled doctrine in this state that the fact that part of 
land conveyed with covenant of warranty was at the time 
of conveyance a highway and used as such is not a breach 
of the covenant. This is so for the reason that the 
grantee must be presumed to have known of the existence 
of the public easement, and purchased upon a considera- 
tion in reference to the situation in that respect.” We 
are not required to pass upon the effect of an existing 
public highway as creating a breach of the covenant for 
quiet enjoyment or against incumbrances. For our pur- 
poses it is sufficient to point out that under the above 
cases the existence of a public highway cannot be ignored 
by a purchaser of the land with which the title of the 
strip must pass subject to the easement indicated. In 
purchasing the four-acre tract plaintiff must be presumed 
to have taken notice of the public highway. Both parties, 
it is to be assumed, contracted with reference to its ex- 
istence. 

From all these considerations we think there was no 
clear and satisfactory evidence of a mistake between 
the parties as to the terms of the contract between them, 
and that plaintiff had no right to assume that he was not 
only entitled to four acres, but also to an additional strip 
two rods broad along its side. What he was entitled to 
under the circumstances indicated was four acres made 
up in part of the strip, subject to the easement of the 
public. The bond for the deed aptly and clearly ex- 
pressed this right and should not have been reformed. 
The decree of the district court is therefore reversed and 
the action is , 

‘DISMISSED. 
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JESSE LOWE FBT AL., APPELLEES, V. Prospect Tin 
CEMETERY ASSOCIATION, APPELLANT, ET AL. 


FILED FEBRUARY 23, 1899. No. 8654. 


1. Nuisances: CEMETERIES: EivipENCE. The evidence set out in the 
opinion and held to sustain the finding of the district court that 
the proposed use by appellant of its grounds for interring therein 
dead bodies would probably result in contaminating the waters 
of appellees’ wells with disease germs, and thus endanger the 
health and lives of appellees and their families. 


Insewerioy. A use inade by one of his property which 
works an irreparable injury to the property of his neighbor, or 
whereby the unwritten but accepted law of decency is violated, 
or which deprives his neighbor of the reasonable and comforta- 
ble use of his property, or which will probably endanger the 
health and life of his neighbor, is a private nuisance and may 
be enjoined. 


: Evinencre. In such a case, to authorize the injunc- 
tion, it must be established by satisfactory evidence that the 
injury threatened or apprehended will probably result. 


4. : . A court of equity has jurisdiction to enjoin a 
threatened injury whenever its nature is such that it cannot 
be adequately. compensated in damages and its continuance 
would oceasion a constantly recurring grievance. 


: : ABSENCE oF LiecaL REMEDY. Held, Under the es- 
tablished facts, that appellees were without an adequate remedy 
at Jaw for the redress of the apprehended injuries of which they 
complained. 


on 


a 


Right of Private Property. Neither courts nor legislatures, ex- 
cept on the demand of the state and for its use, can compel one 
citizen to sell his property even for its full value to his neighbor 
for the lattez’s private use. . 


: Easements. The citizen is entitled to the use and enjoy- 
ment of the light and the air over, and the water beneath, the 
surface of his premises, and in order that his neighbor may de- 
vote his property to a particular use cannot be compelled to 
surrender those rights even if fully paid therefor. 


8. Nuisances: InsuNcTion. ‘he object of an action to enjoin a pri- 
vate nuisance is to prevent the defendant from using his prop- 
erty in such a manner as will disturb the plaintiff in the rea- 
sonable use and occupation of his property. 
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9. 


. A tenant for life or years rightfully in possession 
of real estate may maintain such an action. 


10. Confession and Avoidance: PLEApING. A defense in the nature of 
a confession and avoidance, to be available, must be pleaded. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. Affirmed. 


HE. Wakelcy, for appellant: 


If it be doubtful or contingent whether acts will con- 
stitute a nuisance, injunction will not be granted until 
actual demonstration. (JfcCord v. Iker, 12 O. 387; Upjohn 
v. Board of Health, 46 Mich. 542; Rhodes v. Dunbar, 57 Pa. 
St. 274; City of Greencastle v. Hazelctt, 23 Ind. 186; Porter 
v. Witham, 17 Me. 292; Adams. Michacl, 38 Md. 123; Butler 
v. Rogers, 9 N. J. Eq. 487; Rogers v. Danforth, 9 N. J. Taq. 
289; Kingsbury v. Flower, 65 Ala. 479; Dunn v. City of 
Austin, TT Tex. 189; St. James Church v. Arrington, 36 Ala. 
546; Hilison v. Commissioners, 5 Jones Eq. [N. Car.] 57; 
Barnes v. Calhoun, 2 Tred. Eq. [N. Car.] 199; Dorsey . 
Allen, 85 N. Car. 358; Laughlin v. President, 6 Ind. 228.) 

Injunction is discretionary. (Pettibone v. La Crosse & 
M. R. Co., 14 Wis. 448; Cobb v. Smith, 16 Wis. 692; Hine 
v. Stephens, 33 Conn. 497; Walder v. Strickland, 2 Jones Eq. 
[N. Car.] 386; Jones v. City of Newark, 11 N. J. 452; Torry 
v. Camden & A. R. Co., 18 N. J. Eq. 293.) 

There is an ample remedy at law. (Wing v. Fairhaven, 
8 Cush. [Mass.] 363; Blain v. Brady, 64 Md. 373; Dana 
v. Valentine, 5 Met. [Mass.] 8.) 

Defendant cannot be denied the lawful use of its prop- 
erty. (Stoughton v. State, 5 Wis. 291; Chope v. Detroit & 
HA. P. R. Co., 37 Mich. 195; Danville, H. & W. Rh. Co. v. 
Commonucalth, 73 Pa. St. 29; Hinehman v. Patterson Horse 
R. Co., 17 N. J. Eq. 15; Attorney General v. New York & L. 
B. R. Co., 24.N. J. Eq. 49.) 

Anything authorized by law is not a nuisance. 

Courts will not create a nuisance. (Cleveland v. Gas 
Light Co., 20 N. J. Eq. 201; Musgrove v. Catholic Church, 
10 La, Ann. 481; Minke v. Hopeman, 87 Ill. 450; Attorney 
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General v. Colney Hatch Lunatic Asylum, 4 Ch. App. [Eng.] 

147; Earl of Ripon v. Hobart, 3 Myl. & K. [Eng.] 169; 

Rouse v. Martin, 75 Ala. 510; Cook v. Benson, 62 Ia. 170.) 


_ ©. A. Baldwin, also for appellant. 


References: Attorney General v. Forbes, 2 M. & C. [Eng.] 
_ 123; Frewin v. Lewis, 4M. & C. [Eng.] 249; Town of Lake- 
wew v. Rose Hill Cemetery, T0 Ill. 191; People v. Galway, 
61 Mich. 286; In re Hauck, 70 Mich. 407; Richard’s Appeal, 
57 Pa. St. 105; Page v. Symonds, 63 N. H. 17; City of Austin 
v. Austin Cemetery Co., 28 S. W. Rep. [Tex.] 528; Village 
of Waupun v. Moore, 34 Wis. 450; Schuster v. Board of 
Health, 49 Barb. [N. Y.] 450; Attorney General v. Fagan, 
22 La. Ann. 545; Z'aunton v. Taylor, 116 Mass, 254; Powell 
v. Foster, 59 Ga. 790; Thebaut v. Canova, 11 Fla. 148, 154; 
Laughlin v. Lamasco City, 6 Ind. 223; Morris Canal & Bank- 
ing Co. v. Central R. Co., 16 N. J. Eq. 419; Turnpike Co. v. 
Yuba, 18 Cal. 190; Wilder v. Strickland, 2 Jones Eq. [N. 
Car.] 386; Mayor of Newark v. Watson, 29 Atl. Rep. [N. 
J.] 487; Hoboken Land Co. v. City of Hoboken, 7 N. J. Law 
540; Village of Mankato v. Willard, 138 Minn. 1; Trustees of 
Methodist Church v. City of Hoboken, 33 N. J. Law 13; 
Vick v. Vicksburg, 1 How. [Miss.] 379; Harding v. Jasper, 
14 Cal. 6438; Rector v. Hartt; 8 Mo. 448; Warren v. Jackson- 
ville, 15 Ill. 236; Abbott v. Afills, 3 Vt. 521; Heirs of David 
v. City of New Orleans, 16 La. Ann. 404; Godfrey v. City 
of Alton, 52 Am. Dee. [Ill.] 476; Wolford v. Crystal Lake 
Cemetery Ass'n, 54 Minn. 440; City of Cincinnati v. White, 
6 Pet. [U. S.] 481; Hunter v. Trustees Sandy Hill, 6 Hill 
[N. Y.] 407; Buschmann v. City of St. Lowis, 26 S. W. Rep. 
[Mo.] 687; Town of Lakeview v. Letz, 44 Tl. 81; Lambeau 
v. Lewinski, 47 Ill. App. 656; Gwin v. Melmoth, 1 Freeman 
Ch. [Miss.] 505; Rhodes v. Dunbar, 57 Pa. St. 274; Duncan 
v. Hayes, 7 C. E. Greene [N. J.] 25; Mohawk v. Utica, 6 
Paige Ch. [N. Y.] 554; Nelms v. Clark, 44 Ga. 617; Me- 
Donough v. Robbens, 60 Mo. App. 156; Wolcott v. Melick, 
11 N. J. Eq. 204; Attorney General v. Steward, 20 N. J. Eq. 
415; Babcock v. New Jersey Stockyard Co., 20 N. J. Eq. 296; 
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Ross v. Butler, 19 N. J. Eq. 294; Dana v. Valentine, 46 Mass. 
8; Jung v. Nei raz, T1 Tex. 396; Rodenhausen v. Craven, 141 
Pa. St. 546; Barnes v. Hathorn, 54 Me. 124; Appeal of Penn- 
sylvania Lead Co, 96 Pa. St. 116; Clark v. Lawrence, 6 
Jones Eq. [N. Car. | 83; Minke v. Hopeman, 87 Til. 450; 
Randolph v. Rosser, 7 Port. [Ala.] 249; Duncan v. Green- 
wood, 22 N. J. Eq. 25; Windfall Mfg. Co. v. Patterson, 47 
N. E. Rep. [Ind.] 2; McCutchen v. Blanton, 59 Miss. 116; 
Rouse v. Martin, T5 Ala. 510. 


W. Dz. Beckett, also for appellant. 


Francis A. Brogan, contra. 


References: Laflin Co. v. Tearney, 181 Til. 322; Adams 
r. Ohio Falls Car Co., 131 Ind. 875; People v. Detroit White 
Lead Works, 82 wel 471; Wier’s Appeal, T4 Pa. St. 230; 
Crump v. Lambert, 8 L. R. ag. Cas. [iing.] 409; House ». 
Metcalf, 27 Conn. 639; Commonecalth v. Upton, 6 Gray 
[Mass.] 473; Campbell v. Seaman, 638 N. Y. 568; Davis v. 
Londgreen, 8 Neb. 43; Farrell v. Cook, 16 Neb. 483; Sapp 
v. Roberts, 18 Neb. 299; Barton v. Union Cattle Co., 28 Neb. 
350; Beatrice Gas Co. v. Thomas, 41 Neb. 662; Welton v. 
Dickson, 38 Neb. 767; Anheuser-Busch Brewing Ass'n v. 
Peterson, 41 Neb. 897; Smith v. Phillips, 8 Phila. [Pa.] 10; 
Central R. Co. v. English, 73 Ga. 366; Coates v. Mayor, T 
Cow. [N. Y.] *585; Kineaid’s Appeal, 66 Pa. St. 411; 
Humphrey v. Church, 109 N. Car. 182; Fertilizing Co. v. 
Hyde Park, 97 U.S. 659; Concordia Cemeters y v. Minnesota 
& N. R. ee sae Ill. 199; Woodlawn Cemetery v. Everett, 
118 Mass. ; Pottstown Gas Co. v. Murphy, 39 Pa. St. 
257; ee v. easiest 48 O. St. 671; People v. Detroit, 
82 Mich. 471; Jn re Debs, 158 U.S. 564; Young v. Board, 
51 Fed. Rep. 885; Schlessinger v. Mallard, 70 Cal. 326; Stock- 
ton v. Weber, 98 Cal. 483; Windt v. German Reform Church, 
4 Sandf. Ch. [N. Y.] 471; Redwood Cemetery v. Bandy, 93 
Ind. 246; Edwards v. Stonington Cemetery, 20 Conn. 466; 
State r. Bemis, 45 Neb. 724; State v. Baldwin, 40 Conn. 134; 
Cumpbell v. Kansas City, 102 Mo. 326. 

il 
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RaGan, C. 


The Prospect Hill Cemetery Association is a corpora- 
tion organized under the laws of the state. As its name 
indicates, it is engaged in the business of interring the 
dead and in conducting and maintaining a cemetery in 
the city of Omaha. The space on the map following (p. 
99), marked “Prospect Hill Cemetery,” indicates the site of 
an old cemetery belonging to this corporation, which has 
been used for burying the dead for a long number of years, 
was established when the city of Omaha was a frontier 
town, and at the time such cemetery was established it 
was outside the residence portions of said city. The space 
on the map immediately south of Prospect Hill cemetery, 
marked “Addition to Cemetery,” also belongs to the 
Prospect Hill Cemetery Association, and the land which 
that space represents is used by the cemetery association, 
and has been for a number of years, as a part of the origi- 
nal Prospect Hill cemetery. The cemetery association 
also owns the strip south of the addition and marked on 
the map “Land proposed to be used for burials.” The 
association acquired the legal title to this property in 
1895 and was taking steps to cause the same to be sur- 
veyed into burial lots, intending to sell those lots and 
bury therein the dead, when Jesse Lowe, Martin R. 
Pruitte, and Nathan Stevens, the owners of lots marked 
L., L., S., P., P. on map, in behalf of themselves and all 
others similarly interested and situated who might de- 
sire to come into the suit and contribute to the expenses 
thereof, brought this suit in the district court of Douglas 
county to enjoin the cemetery association from interring 
or permitting to be interred dead bodies in said strip of 
land south of the addition to said cemetery. Lowe and 
others based their right to the injunction asked on two 
grounds: (1) That interments in the strip of land pro- 
posed to be devoted to cemetery purposes would pollute 
and poison the water in the wells of Lowe and others, and 
that in other wells in the vicinity, in that disease gernis 
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or microbes would be carried from the decomposing in- . 
terred bodies by moisture seeping from the graves 
through the pores of the soil into the wells; that thereby 
the health and lives of the inhabitants of such locality 
would be endangered, the comfortable use and enjoyment 
: of their property would be interfered with, the neighbor- 
hood and locality would be rendered unhealthful, and 
the real estate, which in that vicinity was used exclu- 
sively for residence purposes, would be rendered value- 
less, and, therefore, the use by the said cemetery associa- 
tion of said lands for interring therein dead bodies would 
constitute a private nuisance at common law; (2) that the 
using of said land by said cemetery association for in- 
terring therein dead bodies would violate the ordinances 
of the city of Omaha. The district court entered a decree 
in accordance with the prayer of the petition of Lowe 
and others, and the cemetery association has appealed. 

1. We dispose of the second ground on which the ap- 
plication for injunction was based first. We cannot see 
that it would subserve any useful purpose to set out in 
this opinion the history of the title of the cemetery as- 
sociation to this piece of real estate, and the argument 
of the association that to devote it to the purposes of 
interring therein dead bodies would not violate the ordi- 
nances of the city of Omaha. We have carefully studied 
both the history and the argument, and have not the 
slightest doubt that the ordinances of the city of Omaha 
forbid the cemetery association from interring dead 
bodies in the strip of land in controversy, and, without 
determining whether the appellees made such a showing 
as would entitle them to this injunction because the in- 
terring of dead bodies in the land by the cemetery asso- 
ciation would violate the ordinances of the city of Omaha, 
we proceed to inquire whether the decree of the district 
court can be sustained upon the ground that the use pro- 
posed to be made by the cemetery association of its 
ground would constitute a private nuisance at common ~ 
law, and that the appellees were entitled to the injunc- 
tion given them upon that ground. 
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2. The appellant earnestly insists that the evidence 
in the record is insufficient to support the court’s find- 
ing that the use of this strip of land by the cemetery as- 
sociation for interring therein dead bodies would prob- 
ably or likely pollute and poison the water in the wells 
in the vicinity as claimed, and therefore the evidence 
does not sustain the court’s finding that the proposed use 
of this land by the cemetery association would consti- 
tute a private nuisance. The undisputed evidence is that 
Prospect Hill cemetery is located on the crest of a hill; 
that the ground slopes rapidly in all directions; that the 
original cemetery, the addition, and the strip of land 
now proposed to be devoted to cemetery purposes are all 
higher than the property of the appellees and the other 
property in that locality; that the property on the east, 
south, and west of the strip of land proposed to be de- 

voted to cemetery purposes is laid out in residence lots; 
that many of these lots are occupied for residence pur- 
poses; that the city of Omaha in the last fifteen years 
has so increased in population that the cemetery grounds 
are now within the residence district of the city; that 
the ground proposed to be devoted to cemetery purposes 
is sufficient for 2,000 interments. There is in the record 
a seeming conflict of evidence as to the nature of the 
subsoil or the earth underlying the cemetery and the 
lands in its immediate vicinity. The witnesses for the 
appellant made it out a dry, compact clay without seam, 
fissure, or pore. The witnesses for appellees, a porous 
one,—a loess containing about eighty per cent of silica 
and possessing great absorptive properties and powers. 
But the witnesses of the appellant on this subject were 
well and grave diggers and graders; they had no geo- 
logical or scientific knowledge of the nature and prop- 
erties of this soil. The evidence of appellees on this 
subject was scientific.—was of a character that convinces 
the understanding and convicts the judgment and leaves 
no doubt in the mind that the earth under the cemetery 
and the lands in its vicinity is a clay, highly silicious, 
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highly porous, and having great absorptive powers. In 
a geological sense it is loess. It is not an impervious 
soil; no “hard pan,” for the depth of more than one hun- 
dred feet, is found below the surface of the earth at this 
cemetery. But this conclusion does not impugn the mo- 
tives or veracity of appellant’s witnesses. They did not 
see in this earth the silica as segregated sand, and 
thought there was none. They did not see seams and 
fissures in the earth, and concluded it was compact and 
practically impervious. Their evidence then, while honest 
enough, was, on this subject, of little value, because of 
their lack of scientific knowledge in the premises. No 
doubt these witnesses, and thousands of others, would 
honestly testify that a drop of clear water or a rosebud 
had in them no living organisms, and base their evidence 
on the fact that though they had seen millions of rose- 
buds and drops of water, they had never observed a living 
thing in cither. These witnesses would perhaps have 
testified that a piece of polished steel had no pores in it; 
but what would this evidence be worth against that of a 
trained microscopist that the water and the rosebud were 
teeming with living animalcules and that the steel had 
millions of pores? The appellant’s witnesses did not find 
in the wells and graves they dug streamlets flowing 
through visible fissurcs, did not find the earth water- 
soaked and wet, and therefore concluded that the rains 
and snows which fell on the surface did not sink into the 
earth, and that, therefore, there was no moisture in this 
subsoil; and yet on these grounds there were trees grow- 
ing whose roots extended many feet below the surface. 
The inference of an absolutely dry soil was not the logical 
one from the established facts. The evidence of the ap- 
pellees established another thing, namely, that if a well 
be sunk on these premises, the particles of moisture held 
in the soil of the well-wall would seep into the well, 
the spaces in the soil vacated by this moisture would at 
once be filled by the moisture in the soil adjoining, and 
these vacated spaces filled by the moisture in the adjacent 
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soil, and so on until such a well would establish for itself 
and into itself a drainage of moisture from a portion of 
the surrounding earth, cone-shaped, whose base would be 
the surface of the earth and whose. diameter would be 
many times that of the depth of the well; that wells sunk 
on the premises of the appellees and on lands in their 
vicinity would thus drain into themselves moisture in 
the ground proposed to be used for cemetery purposes. 
The evidence in behalf of both parties to this contro- 
versy shows, without conflict, that contagious and in- 
fectious diseases, such as typhoid and scarlet fevers and 
diphtheria, are caused by the presence in the system, 
blood, and stomach, of the human, of infinitesimal micro- 
scopic microbes, germs,—living organisms; that on the 
death of the human these germs multiply and reproduce 
themselves in countless numbers; that in the grave they 
flourish in the liquids of the decomposing body; that they 
live and flourish in any moisture; that they live for an 
indefinite length of time; that they become inactive when 
exposed to a condition of dryness, but upon coming in 
contact with moisture their activity revives; that some’ 
classes of these germs live in oxygen, some cannot live 
in that gas, and that some live either in or out of it; 
that such a soil as that underlying the cemetery in con- 
troversy is not a germicide,—that is, that the germ is 
not destroyed by coming in contact with that soil; that 
moisture sinking and seeping into the pores of the earth 
will carry these germs living and active from graves for 
considerable distances; that if moisture containing these 
germs seeps into a well, the germs will communicate to 
persons using the water the disease of which the body 
died from whence the germ sprang;—if the body died of 
consumption, the germ is a consumptive one, and will 
comnuunicate that disease; if the body died of diphtheria, 
the germ is a diphtheritic one, and will communicate that 
disease ;—that the substances best adapted for the trans- 
mission of these germs to the human are water and milk; 
that so infinitesimal and so persistent are these germs 
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that if vessels be rinsed in well water infected with them 
and then used for milk, they will or may be present in 
the moisture on the sides or bottom of the vessel and 
thus get into the milk and communicate to one drinking 
it the disease of which they are the product. 

There is a sharp conflict in the evidence on this ques- 
tion, namely, whether these germs were likely to or 
would probably be carried by the liquid of the decompos- 
ing bodies and other moisture seeping into the graves and 
thence sinking into the earth from the graves to the wells 
of appellees,—the nature of the soil, the contour of the 
cemetery grounds, the quantity of liquid matter set free 
by decomposing hnman bodies, and the annual precipita- 
tion of moisture considered. The evidence shows that 

‘about eighty per cent of the human body is liquid, and 
that the annual precipitation of moisture is twenty-three 
inches plus; and expcriments show that soil which has 
been cultivated or dug up will absorb nine or ten times 
the amount of the moisture which falls upon it that the 
unbroken sod will. (Aughey, Sketches of the Physical 
’ Geography and Geology of Nebraska 45.) The witnesses 
for appellant gave it as their opinion that these germs 
. were not likely or would not find their way from the 
graves to the wells. The witnesses of appellees were of 
the contrary opinion. The district court adopted the 
opinion of appellees’ witnesses. We cannot say that it 
erred in this. Indeed we think it did not. The evidence 
showed that some years before this trial occurred such 
diseases as typhoid and scarlet fever and diphtheria were 
more prevalent in the vicinity of what is now the old 
cemetery than elsewhere in the city of Omaha; that the 
families afflicted with those diseases used water from 
wells, and an eminent physician testified that, in his 
opinion, such diseases were communicated by germs 
which had found their way from the old cemetery to the 
wells. 

Counsel for appellant say that the finding of the dis- 
trict court rests upon “theories of self-styled experts.” 
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We think this criticism unwarranted. The physicians 
who testified in this case—Crummer and Summers for 
appellees and Grossman for appellant, not to mention 
others—were not physicians of the ordinary type. They 
were and are men deeply learned in the nature and cause 
of disease. They are not merely physicians, but they are 
scientists. The evidence given by them did not consist 
of theories evolved from their inner consciousness. Their 
evidence did not eonsist of guesses and conjectures. As 
witnesses they detailed the results of scientific experi- 
ments; they gave the logical scientific results deducible 
from established facts; they told what answers Nature 
had given to scientific inquiries put to her by men skilled 
in scientific pursuits. The evidence of these men was not 
that of the ordinary expert called to give his opinion 
about a matter of common knowledge, and in the pres- 
ence of the knowledge and opinions of such men as these 
witnesses the criticism of the advocate and the precon- 
ceived opinions of the judge should yield. We are of 
opiuion that the evidence amply sustains the district 
court’s finding that the proposed use by appellant of its 
ground for interring therein dead bodies would probably 
result in contaminating the water of appellees’ wells, and 
that of others in the vicinity, with disease germs, and 
thus endanger the health and lives of appellees and their 
families. 

_ 8. These facts established, the law of the case is simple. 
We cannot better express our views on this subject than 
to quote from the opinion in Clark v. Lawrence, 6 Jones 
Eq. [N. Car.] 88, which was an action to enjoin parties 
from maintaining a cemetery. The court said: “The 
jurisdiction of a court of equity to restrain by an injunc- 
tion the erection or continuance of a nuisance, either pub- 
lic or private, which is likely to produce an irreparable 
mischief, is well established. It is equally well settled 
that the destruction of, or injury to, the health of the 
inhabitants of a city, or town, or of an individual and 
his family, is deemed a mischief of an irreparable char- 
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acter. * * * In cases of this kind the plaintiff will 
not have to encounter the difficulty that a place for the 
burial of the dead, within the limits of a city or town, or 
near the residence of a private person in the country, is 
considered a matter of public weal. On the contrary, 
the public sentiment is already, or is becoming to be, 
in favor of more secluded spots, where we, like the patri- 
arch of old, ‘may bury our dead out of our sight” When- 
ever, then, it can be clearly proved that a place of sepul- 
ture is so situated that the burial of the dead there will 
injure life or health, either by corrupting the surround- 
ing atmosphere or the water of wells or springs, the 
court will grant its injunctive relief upon the ground 
that the act will be a nuisance of a kind likely to produce 
irreparable mischief, and one which cannot be adequately 
redressed by an action at law.” (See, also, Laflin & Rand 
Powder Co. v. Tearney, 181 Tl. 822; Jung v. Neraz, 71 Tex. 
396; Barucs v. Tathorn, 54 Me. 124.) 

In Gilford v. Babies’ Tospital, 21 Abbott New Cas. [N. 
Y.] 159, the court enjoined the proposed opening of a hos- 
pital for the care of infants on the ground that the local- 
ity in which it was preposed to locate the hospital was a 
residential locality,and that the probability of contagious 
diseases being disseminated in the neighborhood would 
threaten the comfort and security of the inhabitants. 

In Hurlbut v. Wchone, 55 Conn. 31, the maintenance of 
a planing and moulding mill near the plaintiff’s home 
was enjoined as a private nuisance on the ground that 
the smoke and dust from it interfered with the comforta- 
ble and reasonable use and enjoyment of the plaintiff’s 
home. 

In Rodenhausen v. Craven, 141 Pa. St. 546, the establish- 
ing of a carpet-cleaning establishment in the residence 
locality of the city was enjoined upon the ground that the 
dust arising from the cleaning of carpets would invade 
the homes of the people living near by and disturb their 
reasonable enjoyment of their homes. To the same effect 
see Haugh’s Appeal, 102 Pa. St. 42; Appeal of Pennsylvania 
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Lead Co., 96 Pa. St. 116; Adams v. Ohio Falls Car Co., 134 
Ind. 375; Clowes v. Staffordshire Potterics Water-Works Co., 
8 L. R. Ch. [Eng.] 125. 

In Farrell v. Cook, 16 Neb. 488, the owner of some jacks 
and stallions was enjoined from keeping and standing 
them for mares in view of the plaintiff’s dwelling, upon 
the ground that such a use of the defendant’s property 
offended against the laws of decency, and was therefore 
a private nuisance. 

In Barton v. Union Cattle Co., 28 Neb. 350, it was ruled 
that the pollution of a stream of water by discharging 
into it the dung, urine, etc., of a large feed stable, thus 
rendering the water unfit for use and creating a stench, 
constituted a nuisance and should be enjoined. 

In Anheuser-Busch Brewing Ass'n v. Peterson, 41 Neb. 
897, it was held that the befouling of a well or cellar by 
filthy and noxious matter permitted by the defendant 
to percolate through the adjacent soil constituted a nuis- 
ance. To the same effect is Beatrice Gas Co. v. Thomas, 
41 Neb. 662. 

These cases then are authority for the proposition that 
the use made by one of his property which works an ir- 
reparable injury to the property of his neighbor, the use 
made by one of his property whereby the unwritten but 
accepted law of decency is violated, the use made by one 
of his property whereby his neighbor is deprived of the 
reasonably comfortable use and enjoyment of his own 
property, the use made by one of his property which will 
probably or likely endanger the health and the life of his 
neighbor, are private nuisances and may be enjoined. 

4. Counsel for appellant say that the special injury 
apprehended or charged to exist must not be a conjec- 
tural, contingent, or doubtful one, but be established by 
satisfactory evidence. We concede the correctness of this 
argument, but we think the evidence in this case brings 
the appellees within the contention of counsel. 

5. Again it is argued that if the alleged evils are ap- 
prehended the proofs must be strong and conclusive that 
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the use to which it is proposed to put the property will 
produce the alleged nuisance, and that the courts must 
wait until an experiment has demonstrated that the use 
will prove a nuisance. To this last contention we do not 
subscribe. We think the rule is that a court of equity has 
jurisdiction to enjoin a threatened injury whenever its 
nature is such that it cannot be adequately compensated 
for in damages and its continuance would occasion a con- 
stantly recurring grie vance. (See the rule stated and the 
authorities collated in 10 Am. & Eng. Ency. Law 835.) 

6. Another argument is that when one asks for an in- 
junction to protect him from an apprehended danger the 
court will not grant the injunction if it be doubtful 
whether the apprehended injury will occur, and in sup- 
port of this counsel cite us to Rogers v. Danforth, 1 Stockt. 
Ch. [N. J.] 289. In that case an injunction was sought 
by the plaintiffs to prevent the defendant from erecting 
on their lots buildings fur the purposes of carrying on 
therein a factory for the manufacture of locomotive en- 
gines and other kinds of machinery. It was alleged in 
the bill that the proposed building would be within a 
few fect of the plaintiffs’ property, which was a cotton 
inill, and that the forges and furnaces of the defendant 
would be dangerons tv the complainants’ cotton mill, 
subjecting it to imminent risk from fire and cinders es- 
caping from the forges and furnaces. The injunction 
was denied because the evidence did not show that the 
plaintiffs’ property would probably be endangered by the 
erection and operation of the forges and furnaces. But 
that is not this case. Here the evidence is that if the 
cemetery association is permitted to bury dead bodies 
upon the strip of land in controversy, the disease germs 
already mentioned will probably or likely be transmitted 
from the dead bodies by the moisture in the earth into the 
water of the wells of the appellecs, and if this occurs and 
the water be used, it will certainly infect the users of 
the water with dangerous diseases. 

7. Another argument is that the granting or refusing 
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of such an injunction as the one in the case at bar is 
discretionary with the trial court, and in support of that 
contention we are cited to Torrey v. Camden & A. R. Co., 
18 N. J. Eq. 293; Hine v. Stephens, 33 Conn. 497; Cobb v. 
Smith, 16 Wis. 692. The decisions cited sustain the con- 
tention of counsel, and we have no fault to find with 
these decisions as applied to the facts of the cases in 
which they were rendered; but if the power to grant an 
injunction is discretionary, it is a Jegal discretion, and 
in this case we certainly cannot say that the court abused 
its discretion in granting this injuncton. 

8. Another argument is that the appellees have a com- 
plete and an adequate remedy at Jaw, and in support of 
this contention we are cited to Wing v. Inhabitants of 
Fairhaven, 8 Cush. [Mass.] 863. In that case the owner 
of a mill-dam sought an injunction to restrain the de- 
fendant from opening certain sluices, and it was claimed 
that if this was done the water would flood highways 
and thus make the dam a nuisance. The court denied the 
injunction upon the ground that such damages could be 
compensated in money. 

Another case cited is Dana v. Valentine, 5 Met. [Mass.] 
8. In that case the plaintiff sought an injunction to re- 
strain the exercise of an offensive trade near his dwelling- 
house on the ground that it would be a nuisance to him. 
The defendants’ defense was a prescriptive right to ex- 
ercise the trade at that place, and the conrt held that the 
injunction would not issue until the complainant had 
established his right to redress in a suit at law. 

Another case cited is Laughlin v. President & Trustees 
of Lamasco City, 6 Ind. 223. In this case the city of La- 
masco sought to enjoin the defendants from constructing 
a wharf. The court said: “The wharf in question appears 
to encroach in some measure upon the public thorough. 
fare known as the Ohio river. But it docs not seem very 
probable that it will interfere with or incommode the 
public. And as the wharf is not a nuisance in itself—is 
not likely to become so—and the alleged injuries feared 
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as impending being, according to the case made by the 
affidavits, more fanciful than real, we think it one of 
the cases contemplated by the authorities, in which a 
court of equity will refuse to act without an adjudication 
at Jaw. Jf the complainants place it on the gvound of 
a private nuisance, they concede too much. Tor it is 
not to prevent every inconvenience or injury that the 
courts will interpose by injunction. That extvaordinary 
power will be exercised in such cases only as cannot be 
adequately compensated, and thus their repetition or con- 
tinuance prevented, by damages at law.” 

Still another case cited is Dunning v. City of Aurora, 
40 111. 481. In that case the plaintiff sought to have the 
court declare a nuisance and ovder removed certain 
wooden buildings which had been removed from one 
place in the city of Aurora and located on lots near the 
complainants’ property. The court declined teu pass upon 
the question as to whether the wooden buildings con- 
stituted a nuisance and remanded the case to the nisz 
prius court to have that fact determined by a jury. The 
court, however, said that where a building which has 
been erected is complained of as a nuisance a court of 
equity would not, unless in an extreme case, interfere to 
remove it. If it were to be occupied for a business, or 
for a storage of dangerous combustibles, which might 
endanger the lives of persons or the destruction of prop- 
erty in the vicinity before the question could be passed 
upon by a jury, it might be otherwise. 

Not one of these cases is of controlling authority here. 
The claim in this case is that the use which the appellant 
propeses to make of its property will probably or likely 
poison the waters in the wells of the appellees with the 
disease germs from the cemetery and thus destroy the 
health, if not the lives, of the appellees and their families. 
What remedy does the Jaw afford for this injury? Willa 
money judgment compensate the appellees for the loss of 
a wife or child? In this connection it seems to be the 
contention of counsel for appellant that the appellees 
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may abandon the use of their wells and procure water 
from the city water-works, and that their expenses and 
damages in this respect can be fully compensated in an 
action at law against the appellant. This argument is 
technically correct. No doubt the appellant may make 
good to the appellees all the costs, expenses, and dam- 
ages which they would sustain by abandoning the use 
of their wells and procuring water from the city water- 
works. But this argument would wipe out of existence 
the law of private nuisance, because it assumes that if 
one is able to pay his neighbor the full value of his prop- 
erty, he then may erect and carry on upon his property 
any such business as he chooses, no matter how offen- 
sive it may be; no matter if the conduct of the business 
would endanger the life and health of a neighbor, since 
he can compensate this neighbor in damages by paying 
him the full value of his property and the neighbor may 
go elsewhere. In other words, it denies the neighbor the 
right to the reasonable use and enjoyment of his prop- 
erty and compels him, whether he wishes or not, to sell 
his property to the party who wishes to erect a slaughter- 
house or other offensive institution on an adjoining lot. 
We do not understand that either courts or legislature, 
except on the demand of the sovereign and for its use, 
can compel one citizen, even for a valuable consideration, 
to sell his property to his neighbor for his private use. 
The appellees are entitled to enjoy the light and the air 
over their premises, and entitled to enjoy the water be- 
neath the surface of their premises; and in order that 
their neighbors may devote their lands to the burial 
therein of the dead the appellees cannot be compelled to 
surrender their rights under the earth, nor over it, even 
if fully compensated. 

9. Another argument is that the sotiien cannot main- 
tain this suit because it is said that the appellees Pruitte 
-and Stevens are not the owners of the title to the prem- 
ises occupied by them. At the time of the institution — 
of this suit Pruitte was occupying under a contract of 
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purchase. He had paid the purchase-money and made 
improvements upon the real estate, but his contract was 
held-in trust for him by his mother, who lived in his 
family. Stevens had fee simple title to his property, but 
at the time this ‘suit was brought a proceeding to fore- 
close a mortgage on the lot had been instituted, gone 
to decree, and before the trial, at least, the sale of the 
property occurred; an appeaj had been taken from this 
to the supreme court and the sale superseded by bond. 
Notwithstanding all these things Pruitte and Stevens, 
at the time this suit was brought and at the time of the 
trial, were the owners of the real estate upon which they 
resided. (Philadelphia Mortgage & Trust Co. v. Gustus, 55 
Neb. 435; Leader v. Tierncy, 45 Neb. 753.) We do not un- 
derstand that to enable the plaintiff to maintain a suit 
like this it is necessary that he should be vested with the 
legal title to the real estate upon which he lives. The 
object of this action—and such actions as this—is to 
prevent the defendant from putting his property to such 
ause as would disturb the plaintiff in the reasonable use 
and occupation of the property on which he resides, and 
we see no reason why a tenant for years or for life right- - 
fully in possession of real estate might not maintain 
such an action as this. (Jung v. Neras, 71 Tex. 395; Sivith 
v. Phillips, 8 Phila. [Pa.] 10; Central Rt. Co. v. Hunglish, 
73 Ga. 366.) 

The decree under consideration does not rest solely 
upon the proposition that to permit the appellant to use 
his property for cemetery purposes would depreciate the 
value of the real estate of the appellees, but it is grounded 
upon the theory that to permit the appellant to use its 
property for cemetery purposes would deprive the ap- 
pellees of the reasonably comfortable nse and occupaucy 
of the premises of which they are in the rightful posses- 
sion and endanger their health and lives and that of 
their families. — 

10. A final contention of the appellant is that it is 
not the interments themselves which would constitute 
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a nuisance but the methods of those interments, and that 
the court should not have enjoined interments absolutely 
or unconditionally, but only interments in such a method 
as would constitute a nuisance, and it is insisted that the 
decree of the district court should be so modified as to 
permit the appellant to use its grounds for the purposes 
of interring dead bodies therein under such rules and 
regulations as may be prescribed by the board of health 
of the city of Omaha... A sufficient answer to this con- 
tention—if we concede, which we do not, that this would 
be a defense—is that no such an issue was tendered by 
the pleadings in this case. The appellant, in its answer, 
did not suggest to the district court that it could make, 
or cause to be made, interments in its grounds in such a 
manner that no injury would result therefrom; nor did 
the appellant in its answer suggest to the district court 
that the board of health of the city of Omaha had pre- 
scribed any rules or regulations for the interment of 
dead bodies, much less that they had prescribed rules and 
regulations which, if complied with, would render the 
interment of dead bodies in the grounds of the appellant 
harmless. ‘The defense is one in the nature of a confes- 
sion and avoidance and one the appellant should have 
set up in its answer in the court below. We cannot de- 
termine from this record whether the appellant may 
make interments in its grounds in such manner that they 
will be harmless. We must decide the case on the record 
before us. The decree must be, and is, 
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1. Mortgages: FoRECLOSURE: INTEREST ALONE DUE. The owner of a 
mortgage debt may foreclose the mortgage for the unpaid in- 
terest coupons subject to the unmatured principal of the debt. 
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: IMMATERIAL ALLEGATIONS. In such a suit an aver- 
ment in the petition that plaintiff had sold and assigned the 
principal note to a third party is an immaterial one and need not 
be proved to entitle pluintif— to decree, it appearing on the face 
of the petition that the principal note had not matured. 


: JUDGMENT ON PLEADINGS. Jn such a suit defendant 
denied the assignment averred by plaintiff and pleaded a psay- 
ment of $50 on the coupons ‘sued on. The plaintiff, by motion, 
admitted such payment and demanded judgment ou the plead- 
“ings. The court entered a decree for plaintiff. Held, On appeal, 
that the record supported the decvee.. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. Affirmed. 


Congdon & Parish, for appellant. 
Francis A. Brogan, contra. 
RaGan, C. 


This is an appeal by Edwin D. Kitton from a decree 
of the district court of Douglas county foreclosing an 
ordinary real estate mortgage at the suit of the Omaha 
Loan & Trust Company. The trust company in its peti- 
tion alleged the execution and delivery by Kitton to it 
on July 1, 1892, of a principal note of $3,200, due five 
years after date, drawing interest at six per cent per 
annum, payable semi-annually, and evidenced by cou- 
pons, and all secured by real estate mortgage; that be- 
fore the maturity of such mortgage debt, or any part of 
it, the trust company sold and assigned it to Louisa A. 
Corbett, guarantying the payment of principal and in- 
terest; that Kitton made default in paying three of the 
coupons of said loan, and that the trust company, in pur- 
suance of its contract of guaranty, paid said coupons 
and took them up. The suit was to foreclose the mort- 
gage for those three coupons subject to the principal un- 
matured debt. Kitton, by his answer, denied the assign- 
ment of the mortgage to Corbett and specially denied 
that there was due to the trust company the amount 
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claimed by it in its petition, alleging that he had paid 
it $50, which it had not credited. After this answer was 
filed the trust company admitted that Kitton had paid 
the $50 alleged by lim in his answer, credited the same 
on the coupons sued on, and demanded judgment on the 
pleadings, which the court awarded it. 

If the trust company had never parted with the title 
to the principal debt secured by the mortgage, but had 
owed it all at the time this suit was brought, we know of 
no reason why it might not have foreclosed for the unpaid 
coupons subject to the unmatured principal. The plead- 
ings showed upon their face that the principal of the 
debt secured by this mortgage was not due when this 
action was brought. he averment, then, in the trust 
company’s petition that it had sold and assigned this 
principal debt to Corbett was an immaterial allegation 
and one that the trust company was not required’ to 
prove in this case in order to be entitled to decree. The 
effect of the answer of Kitton as to the amount due the 
trust company is that the amount claimed to be due by 
it was correct, except the $50 which Kitton alleged he 
had paid. The trust company, by admitting in its mo- 
tion the payment of this $50 and crediting it on Kitton’s 
coupons in suit, was the same in effect as if the trust com- 
pany had taken decree for all it claimed and then re- 
nitted the $50, and had this been done, the record would 
have supported the decree. The judgment of the district 
court is 

AFFIRMED. 


GrorGE B. WooD, APPELLEE, V. WALTER G. CLARK, 
ADMINISTRATOR, APPELLANT. 


FILED FEBRUARY 23,1899. No. 8756. 
1. Judicial Sales: APPRAISEMENT. It was never the intention of the 


legislature that the honest valuation placed upon property for 
purposes of judicial sale by legally qualificd appraisers should be 


116 NEBRASKA REPORTS. [VoL 58 


Wood v. Clark. 


set aside by the courts because other persons differed in opinion 
as to the value of such property. 


2. 


The legislature has not left it for the courts to say, 
when a picee of property has been sold, whether the price bid 
for it was two-thirds of its fair cash value, but created a tri- 
bunal to ascertain and cletermine its value before its sale. 


The meaning of the appraisement law is that the 
valuation placed by appraisers upon real estate is conclusive 
unless it be set aside because the appraisers were not Jegally 
qualified or because they acted frandulently in making the ap- 
praisement, or for some other equally potent reason. 


4. 


: Liexs. The owner of the equity of redemption in real es- 
tate cannot be heard to object to the coufiruition of a sale made 
thereof because an incumbrance upon the property prior to the 
one under which it was sold was not deducted from the valua- 
tion placed on the property by the appraisers, 


APPEAL from the district court of Douglas county. 
Heard below before Durrin, J. Affirmed. 


Congdon & Parish, for appellant. 
D. M. Vinsonhaler, contra. 


RAGAN,-C. 


Walter G. Clark, administrator, appeals to this court 
from a decree of the district court of Douglas county 
confirming a judicial sale made of certain real estate in 
pursuance of the foreclosure of an ordinary real estate 
mortgage thereon at the suit of George B. Wood. Before 
the sale of the property the administrator filed a motion 
to vacate the appraisement made thereof on the ground 
that the property was appraised at so low a price as to 
raise the presumption that the appraisement was fraudu- 
lent. This motion the court sustained and ordered a re- 
appraisement. The property was again appraised. The 
administrator filed a motion to vacate the appraisement 
upon two grounds: (1) That the property was appraised 
at much less than its fair cash value, and so low as to 
raise the presumption that the appraisers acted fraudu- 
lently; and (2) that no application was made to the 
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proper officers for incumbrances existing on the property 
prior to the lien of the mortgage sought to be foreclosed, 
and in making the appraisement no such prior incum- 
brances were deducted. The court overruled the motion 
to vacate the appraisement and confirmed the sale. 

1. Sixteen witnesses testified by affidavit as to the 
value of this property. These witnesses varied in their 
estimate of its value froin $4,000 to $8,000. The apprais- 
ers estimated the value of this property at $5,500. Low 
ean we say that the district court erred in accepting the * 
valuation placed on this property by the appraisers and 
those witnesses who made it of less value than $5,500? 
The value of any property is largely a matter of opinion, 
and so far as this record shows all the witnesses were 
equally competent to speak as to its value and all equally 
honest. This case shows the unreasonableness of requir- 
ing a court to set up its judgment as to the value of real 
estate as against that of appraisers who have put a val- 
uation on it in pursuance of their duties and oaths. 
Doubtless the witnesses who testified in this case as to 
the value of this property were influenced in their judg- 
ments in favor of the parities who asked them to make 
aflidavits,—influenced, not consciously, it may be, but 
nevertheless influenced. On the other hand, the ap- 
praisers were absolutely disinterested, so far as this 
record shows, and their judgment as to the value of this 
property, under the circumstances, is worth more as evi- 
dence than any number of conflicting affidavits procured 
by parties interested in having this sale confirmed or set 
aside. It was never the intention of the legislature that 
the honest valuation placed upon property for purposes 
of judicial sale by legally qualified appraisers should 
be set aside by the courts because other persons differed 
in judgment and opinion as to the value of such property. 
The appraisement law was enacted for the benefit of 
the debtor in order that his property might not be sacri- 
ficed for a nominal sum, and, therefore, it provides that 
before a creditor can sell his debtor’s real estate to sat- 
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isfy his debt the property must bring at the sale two- 
thirds of its fair cash value. The legislature did not 
leave it for the courts to say, when a piece of property 
has been sold, whether the price bid for it was two-thirds 
of its fair cash value, but it created a tribunal to ascer- 
tain and determine its value before the sale occurred; 
and itis the meaning of the law of this state that the val- 
uation placed by appraisers upon real estate is final and 
conclusive, unleys it be overthrown aud set aside because 
' the appraisers were not legally qualified or because they 
acted fraudulently in making the appraiscment, or for 
some other equally potent reason. (Vought v. Focworthy, 
38 Neb. 790.) But solely because witnesses, or any num- 
ber of wituesses, differ in their judgment as to the value 
of the property from that placed thereon by the apprais- 
ers affords not the slightest reason for disturbing the 
valuation placed on the property by the tribunal created 
by the legislature to ascertain and fix that value. 

2. The appellant is in no position to complain because 
the liens existing against this property, which were prior 
to the lien on which it was sold, were not deducted. The 
more prior liens which existed against the property 
which were not deducted from its value the more the 
purchaser paid for it. As au example, the only liens ex- 
isting against this property at the time it was sold, and 
which were prior to the mortgage under which it was 
sold, were $615 of taxes. Since these taxes were not de- 
ducted, the purchaser teok his title burdened therewith, 
and instead of paying $3,500 for the property, as a mat- 
ter of fact he paid $4,100 for it. On what theory then 
ean the appellant be heard to complain that his property 
sold for 4,100 when it should only have sold for $3,500? 
It was held in Smith v. Foxworthy, 39 Neb. 214, that the 
provisions of the statute requiring liens existing against 
property, and prior to the lien under which the property 
was about to be sold, to be deducted from the value 
placed on the property was for the benefit of the creditor, 
and that the owner of the equity of redemption could 
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not be heard to object to the confirmation of a sale made 
because such prior incumbrances were not deducted. 
The same ruling was made in the American Investment 
Co. v. McGregor, 48 Neb. 779. The decree is 


AFFIRMED, 


JOHN K. SOWARDS V. GEORGE H. Moss. 
FILED FEBRUARY 23, 1899. No. 8746. 


1. Vendor and Vendee: ACTION ror PuRciASE PRICE: PLEADING. In 
a suit to recover the purchase price of real estate, alleged to 
have been sold and conveyed by the plaintiff to the defendant, 
it is not essential that the petition should allege that the con- 
tract of sale was in writing. 


: STATUTE oF Fraups. In such a suit the statute of 
frauds as a defense is overthrown where it is established that 
the plaintiff executed and delivered to defendant the deed. 


3. 7 Evidence examined, and eld to support the finding 
of the district court that the vendor of real estate executed and 
delivered his deed therefor in the time fixed by the contract 
between the parties. 


: DELIVERY oF Drep. A delivery of a deed to an agent ap- 
pointed by the vendee therein to receive it is a delivery to such 
vendee. 


4. 


The neglect of such agent to notify his principal 
of the receipt of such deed affords the principal no defcnse to an 
action by the vendor for the purchase-money,. 


Error from the district court of Buffalo county. 
Tried below before WESTOVER, J. Affirmed. 


W. L. Hand, for plaintiff in error. 
B. O. Hostetler, contra. 


RAGAN, C. 


In ‘the spring of 1895 John K. Sowards resided near 
Danville, Illinois. George H. Moss and Howe Blue re- 
sided in Buffalo county, Nebraska. Sowards wrote a 
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letter to Blue in which he directed him to offer Moss 
$1,000 for a piece of real estate owned by the latter in 
said Buffalo county, a warranty deed for the property, 
accompanied by an abstract of title, to be delivered by 
Moss by July 10, 1895, to the First National Bank of 
Danville, Iinois. Blue showed this letter to Moss, and 
the latter authorized Blue to notify Sowards that he ac- 
cepted the latte1’s proposition. Blue did at once so notify 
Sowards by letter. On July 8, 1895, Moss and his wife 
executed a warranty deed of their farm to Sowards and 
sent the same, accolnpanied by an abstract of title, in a 
registered letter to the First National Bank of Danville, 
Illinois, accompanied by a letter of instruction to deliver 
the deed to Sowarcs upon his paying to it for Moss 
the $1,000. This deed and abstract reached the First 
National Bank certainly as carly as July 12, 1895, but 
the bank neglected to notify Sowards that the deed 
was there until some time in August. Ie then refused to 
accept it because not delivered by July 10. Moss then 
brought this suit in the district court of Buffalo county 
against Sowards to recover the $1,000 purchase-money 
and had judgment, to review which Sowards has filed 
here a petition in error. 

1. The first argument is that the petition does not 
state a cause of action, because it does net allege that the 
contract for sale and purchase of this real estate between 
the parties was in writing. But in a snit to recover the 
purchase price of real estate alleged to have been sold 
and conveyed by the plaintiff to the defendant it is not 
necessary that the petition should allege that the con- 
tract of sale was in writing. (Schmid v. Schmid, 37 Neb. 
629.) 

2. Another argument is that the evidence shows that 
the contract by these parties was an oral one; that Moss 
was not bound to convey, and, therefore, Sowards is not 
bound. There are two answers to this contention: (1.) 
The proposition of Sowards to purchase the Jand was in 
writing. Moss accepted this proposition and authorized 
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Blue to notify Sowards that he had accepted it. The 
letter then written by Blue to Sowards, informing the 
latter of Moss’ acceptance of the proposition of purchase, 
was in effect Moss’ letter in writing accepting the propo- 
sition. (2.) If the letter written by Blue to Moss was’ 
out of the way, still Moss actually made a conveyance of 
the real estate to Sowards and delivered it to his ap- 
pointed agent. Moss then performed the contract and 
bound himself by his deed, and since the deed was made 
and delivered to Sowards, the statute of frauds is no de- 
fense for Sowards in an action against him to recover 
the purchase price. (Harris v. Roberts, 12 Neb. 631; Mor- 
row v. Jones, 41 Neb. 867.) 

8. The third argument is that by the terms of the con- 
tract Moss was to deliver his deed, accompanied by an 
abstract of title, to the First National Bank of Danville, 
llinois, by July 16, 1895, and that it was not delivered 
at that time. The evidence shows, without conflict, that 
the abstract and deed were deposited in the United 
States mail at Kearney, Nebraska, on July 8, 1895, and 
that by the usual course of the mail it would reach Dan- 
ville on July 9. The bank officers testified that their 
books showed that the deed reached there on July 31, 
but that their books were wrong and that the deed did 
reach there, they think, about July 12. We think, then, 
that the evidence sustains the finding of the district court 
that this deed reached the First National Bank of Dan- 
ville, Illinois, on or before July 10, 1895. The First Na- 
tional Bank was the agent of Sowards, and if it neglected 
to notify him promptly of the arrival of the deed, that 
default cannot be charged to Moss. The bank was Sow- 
ard’s agent, and a delivery to the bank was a delivery to 
Sowards, and his refusal to accept the deed was based 
solely on his contention that it had not been delivered 
to him July 10. The court found that it was. The evi- 
dence sustains the finding. The judgment of the district 
court is 

AYFTIRMED. 


122 NEBRASKA REPORTS. [ VoL. 58 


Bachelor v. Korb. 


CLARA L. BACHELOR ET AL. V. GEORGE KORB, JR., ET AL. 


Fitep FEBRUARY 23, 1899. No. 8758. 


1. Guardians: LicrENsE To SELL Rua Estate: Bonn. The provision of 
the statute (Compiled Statutes 1897, ch. 23, sec. 54), requiring a 
guardian licensed to sell the real estate of his wards to give a 
bond to the judge of the district court, to be approved by such 
judge, is mandatory. 


The district courts are not invested with 
discretion to require or not a guardian appointed in this state, 
when licensed to sell lands in this state of his wards, to give the 
bond required by said section 54. 


Such a guardian's sale of the lands of his 
ward is void unless, before such sale, the guardian executes the 
bond required by said section 54. The judge of the district court 
granting the license must be the obligee in the bond, and it must 
be approved by such judge. : 


4, 


: CONSTRUCTION oF STaTuTE. The clause “in case any 
bond is required by the court on granting the license,” found in 
section 64 of said chapter 23, has reference to sales of real es- 
tate in this state made by forcign guardians who have given 
bonds to the courts appointing them. 


:———: Oat. The failure of a guardian licensed to sell 
the real estate of his wards to take and subscribe the oath re- 
quired by section 55 of chapter 23, Compiled Statutes 1897, “be- 
fore fixing on the time and place of sale” renders the sale, if 
made, void. 


: SALE oF Warp’s REAL Estate: Noticzr. The date of the 
first publication of the notice of sale is the date on which such 
a guardian fixes on the “time and place of sale.” 


%. B : Esrorpren. Jeirs, on becoming of age, are not cs- 
topped from questioning the validity of a sale of their real estate 
made by their guardian because he applied the proceeds of such 
sale to their maintenance and education. 


6. 


: CAVEAT Emptor. The rule of caveat emptor applies 
to a purchaser at a guardian’s sale of the real estate of his ward. 


8. 


9, Case Distinguished. Myers v. McGavock, 39 Neb. 843, distinguished. 


Error from the district court of Cuming county. 
Tried below before Norris, J, Reversed. 
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T. J. Mahoney, for plaintiffs in error: 


The notice was sufficient. (Townsend v. Tallant, 33 Cal. 
45; Monahon v. Vandyke, 27 Ill. 155; Gibson v. Roll, 30 1. 
172; Knickerbocker v. Knickerbocker, 58 111. 899; Turney v. 
Turney, 24 Ill. 625; Morris v. Hogle, 37 Il. 150; Afoore v. 
Starks, 1 O. St. 372; Benson v. Cilley, 8 O. St. 618; Sibley 
v. Waffte, 16 N. Y. 180; Wallech v. lfoss, 17 Cal. 340; John- 
son v. Johnson, 80 Tl. 215; Rankin v, Miller, 43 Ia. 11; Lyon 
v. Vanatta, 35 La, 521; Blodgett v. Hitt, 29 Wis. 169.) 

The bond required by law was not given. (Hubermann 
v. Brans, 46 Neb. 784; Weld v. Johnson Mfg. Co. 54 N. W. 
Rep. [Wis.] 335; Hollen v. Curry, 55 N. W. Rep. [Wis.] 
965; Babcock v. Cobb, 11 Minn. 3847; Rueker v. Dyer, 44 
Miss. 591; Barnette v. Bull, 81 Ky. 127; Stewart v. Bailey, 
28 Mich. 251; Ryder v. Flanders, 30 Mich. 336.) 

The guardian did not take the oath required by law. 
(Williams v. Reed, 5 Pick. [Mass.] 480; Purker v. Nichols, 
7 Pick. [Mass.] 111; Campbell v. Knights, 26 Me. 224; 
Blackman v. Bawnann, 22 Wis. 611; Wilkinson v. Filby, 
24 Wis. 441; Cooper v. Sunderland, 3 Ta. 114; Thornton v. 
Mulquinne, 12 Ta. 541; Myers v. McGavock, 39 Neb. 843.) 


C. J. Smyth, also for plaintiffs in error. 


M. McLaughlin and J. OC. Crawford, contra. 


References: Bryant v. Estabrook, 16 Neb. 217; Larimer 
vr, Wallace, 86 Neb. 444; Wilcor v. Raben, 24 Neb. 368; 
Saron v, Cain, 19 Neb. 488; Neligh v. Keene, 16 Neb. 407; 
Franklin v. Kelly, 2 Neb. 112; Trumble v. Williams, 18 Neb. 
144; Yoemans v. Brown, 8 Met. [Mass.] 51; Robertson v. 
Johnson, 57 Tex. 62; Montgomery v. Johnson, 81 Ark. 74; 
Cain v. Boller, 41 Neb. 721; Wilmore v. Stetler, 36 N. E. 
Rep. [Ind.] 856; Bumb v. Gard, 8 N. E. Rep. [Ind.] 713; 
Painerton v. Hoop, 30 N. I. Rep. [Ind.] 874; Deford v, 
Mercer, 24 Ta. 118; France v. Haynes, 67 Ta. 189; Common- 
wealth v. Schuman, 18 Pa. St. 346; Valle v. Flemming’s Heirs, 
29 Mo, 152; Mudgin v. Hudgin, 6 Gratt. [Va.] 320; Dufour 
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v. Camfranc, 11 Mart. [La.] 607; Grignon’s Lessee v. Astor, 
2 How. [U. S.] 340; Seymour v. Ricketts, 21 Neb. 240; 
Stack v. Royce, 84 Neb. 833; Richardson v. Furwell, 51 N. 
W. Rep. [Minn.] 915; Schroeder v. Wilcor, 89 Neb. 136; 
McGavock v. Potluck, 13 Neb. 535; Himery v. Vroman, 19 Wis. 
724; Pursley v. Ilayes, 22 Ta. 11; Haller v. Blaco, 14 Neb. 
195. : 


RAGAN, C. 


Andrew Bergthold diced intestate in Cuming county, 
Nebraska, in October, 1877, leaving a widow, Amelia, 
and three children. The deceased died the owner of 
certain real estate. About a year after Bergthold’s death 
‘ his widow married one Ferdinand Schmela, who was 
subsequently appointed administrator of Bergthold’s es- 
tate. Upon the petition of Schmela’s wife the probate 
court of Cuming county appeinted her husband, Sclumela, 
the guardian of the three minor children of Bergthold, 
deceased, the children being at that time nine, eleven, 
and thirteen years of age, respectively. This appoint- 
ment of Schmela as guardian was made about Septem- 
ber, 1885. On September 3, 1887, the judge of the district 
court of Cuming county, in pursuance of the guardian’s 
petition therefor, granted him a license as such guardian 
to sell the real estate of his wards for the purpose of 
raising money to educate and support them. In pursu- 
ance of this license the guardian advertised and sold at 
public auction the real estate of his wards to one Wenzel 
I’, Kriz on September 30, 1887, and on October 14, 1887, 
executed and delivered to him a guardian’s deed for such 
real estate. George Korb, Jr., Charles Korb, and J. A. 
Johnson now claim title to the real estate through 
Kriz. The heirs of Bergthold, having become of age, 
brought this, an action in the nature of ejectment, in 
the district court of Cuming county against the Korbs 
and Johnson to recover possession, with rents and profits, 
of said real estate. The district court entered a judg- 
ment dismissing the action of the heirs, to review which 
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they have filed here a petition in error. The sole ques- 
tion in the case is the validity of the guardian’s sale. 
If that sale was not void, the judgment of the district 
court is correct. If it was void, the judgment is wrong 
and the plaintiffs in error were entitled to the judgment 
of the district court prayed for in their petition filed 
therein. 

1. Authority for a guardian to sell the land of his 
wards for their maintenance and education and the pro- 
cedure regulating such sale are found in sections 42 to 64, 
both inclusive, of chapter 23, Compiled Statutes 1897. 
Section 54 of this chapter provides: “Every guardian 
licensed to sell real estate, as aforesaid, shall, before the 
sale, give bond to the judge of the district court with 
sufficient surety or surcties, to be approved by such judge, 
with condition to sell the same in the manner prescribed 
by law.” Section 64 of such chapter provides: “In case 
of an action relating to any estate sold by a guardian, 
under the provisions of this subdivision, in which the 
ward or any person claiming under him shall contest 
the validity of the sale, the same shall not be avoided 
on account of any irregularity in the proceedings, pro- 
vided it shall appear: * * * Second—That he [the 
guardian] gave a bond which was approved by the judge 
of the district court, in case any bond was required by 
the court upon granting the license.” In the proceeding 
for the sale of his wards’ real estate instituted and car- 
ried on by the guardian he executed with sureties a bond, 
the judge of the district court of Cuming county being 
the obligee named therein. This bond was never pre- 
sented to, nor in any manner approved by, the judge of 
said district court. It was, however, filed in the court 
and approved by the clerk thereof. The statute just 
quoted is mandatory, that a guardian licensed to sell his 
ward’s real estate shall, before the sale, give a bond to 
the judge of the district court, to be approved by such 
judge. Unless such bond be given and approved, a guard- 
ian appointed in this state has no authority or jurisdic- 
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tion to sell the real estate of his wards in this state for 
the purposes of their maintenance and education. The 
clause in the second subdivision of section 64, “in case 
any bond is required by the court upon granting the 
license,” does not mean that the district courts are 
invested with discretion to require or not a guardian 
to give the bond required by section 54 as a condition 
precedent to his authority to sell the real estate of his 
ward. That provision in said section 64 has reference to 
the sales of real estate in this state made by foreign 
guardians who have given bonds to the courts appoint- 
ing them. The guardian’s sale of his wards’ real estate 
was void because the bond given by the guardian was 
not approved by the judge of the district court. It was 
not a valid bond until it was approved. The clerk had no 
authority to approve it, and the effect of the transaction 
is that the guardian made the sale without giving any 
bond at all. See upcn the subject: Weld v. Johnson Alfg. 
Co., 54 N. W. Rep. [Wis.] 835; Holden v. Curry, 55 N. W. 
Rep. [Wis.] 965; Currie v. Stewart, 26 Miss. 646; Babeock 
v. Cobb, 11 Minn, 247; Ieueker v. Dyer, 44 Miss. 591; Wiail- 
tams v. Morton, 88 Me. 47; Barnctt v. Bull, 81 Ky. 127; 
Stewart v. Bailey, 28 Mich. 251; Ryder v. Flanders, 30 Mich. 
336. 

In this connection it is said by the defendant in error 
that the failure of the guardian to have the bond exe- 
cuted by him approved by the judge of the district court 
was an irregularity merely. The answer to this is, if it 
was an irregularity, it was such a one as the statute in 
effect prescribes shall avoid the sale. 

Another contention of the defendant in error is that 
the provision of the statute requiring this bond to be ap- 
proved by the judge of the district court is directory 
merely, and that this court held, in Ayers v. AleGavock, 
39 Neb. 848, that such a bond need not be approved by 
the judge of the district court. The requirement of the 
statute that the district court shall approve this bond 
is not directory, but it is mniandatory; and this court did 
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not hold in Myers v. McGavock, or in any other case, 
either that the statute requiring this bond to be given 
was directory, or, that if given, and not approved by 
the judge, his failure to approve it was immaterial. The 
Myers-McGavock Case was an action in ejectment by heirs. 
The defendants to that action claimed under a sale made 
by a guardian. It was insisted that that sale was void 
because the guardian had not given a bond approved 
by the judge granting the license as required by statute. 
Answering this objection we said: “A bond in proper 
form and with proper sureties was executed and filed 
in the court in the proceeding as required by the statute; 
but the record of the proceeding in which the license to 
sell the real estate of the wards was granted does not 
show that this bond was formally approved by the judge 
who granted the license. It is now claimed that this 
_ silence of the record is conclusive evidence that the bond 
was not approved by the judge, and his failure to form- 
ally approve the bond renders the entire proceeding 
void. On the trial of the case at bar the defendants 
proved by the attorney who conducted the proceeding 
on behalf of the guardian that the bond was in fact pre- 
sented to and approved by the presiding judge. The fact 
of the approval of the bond, like any other fact, might be 
proved by the best evidence attainable. We are of 
opinion, however, that in this collateral proceeding the — 
guardian’s deed could not be declared void because the 
bond filed for the purpose of obtaining the license to sell 
the real estate was not formally approved. (Emery v. 
Vroman, 19 Wis. 724; Pursley v. Hayes, 22 Ia. 11; Hamiel 
v. Donnelly, 75 Ia. 93.)? This is not a holding that the 
approval of the guardian’s bond by the judge granting 
him the license to sell is not an absolutely essential 
thing. The statute does not prescribe what shall con- 
stitute an approval of a guardian’s bond to sell his ward’s 
real estate. It does not declare what shall be the only 
evidence of the judge’s approval of such bond. A formal 
approval of a bond would perhaps consist in the judge’s 
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writing on the bond “approved,” or “this bond approved,” 
or some such words, and signing his name. In the 
Myers-McGavock Case the bond was actually presented 
to the judge, and the fact that he approved it was estab- 
lished by oral evidence,—the best and the only evidence 
attainable,—and we held that that was sufficient, and 
that the sale would not be declared void, not because 
the judge had not approved the bond, but because he 
had not formally approved it; that is, that the evidence 
that he had approved it did not appear upon the bond in 
writing. In the case at bar the bond was never pre- 
sented to the judge who granted the guardian license 
to sell. It was never approved by him in any manner 
whatever. He testified as a witness that the bond was 
never presented to him nor approved by him. 

2. Section 55 of said chapter 23, among other things, 
provides: “Such guardian shall also, before fixing on the . 
time and place of sale, take and subscribe an oath,” ete. 
The guardian fixed the time and place of sale of his 
wards’ real estate on September 5, 1887, by publishing 
the first notice of his sale on that date, in which he re- 
cited that the sale would occur at a certain time and 
place on September 30. He took and filed the oath re- 
quired by statute on September 30, whether before or 
after the hour fixed for the sale is not disclosed by the 
record. This did not comply with the statute. It re- 
quired him to take and subscribe an oath “before fixing 
on the time and place of sale.” In effect he did not take 
‘and subscribe the oath required by the statute. The 
statute of Wisconsin on the subject under consideration 
provides that the guardian shall, “before fixing on the 
time and place of sale, take and subscribe an oath,” ete. 
In Blackman v. Baumann, 22 Wis. 611, a guardian was 
licensed by the court to sell his ward’s reat estate for 
the latter’s education and maintenance. The sale oc- 
curred on December 10, 1850. The guardian took and 
subscribed the oath required by the statute on the same 
day. The court said: “Tor it appears that the guardian 
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did not take the oath until the day the sale was made; 
in other words, he did not take it ‘before fixing on the 
time and place of sale,’ as required by this section. But 
it is said, inasmuch as it appears that the proper oath 
was taken by the gnardian before the sale was actually 
made, that this should be deemed a sufficient compliance 
with the statute upon that matter. The provision, how- 
ever, is peremptory, that the oath required shall be taken 
before fixing on the time and place of sale. Can the court 
say, in view of language so explicit, that the oath need 
not be taken before fixing ou the time and place of sale, 
but may be taken at any subsequent time? We think the 
court has no right to take such liberties with the statute 
and disregard a requirement so plainly expressed, even 
to sustain a sale otherwise regular. To do so would be 
assuming the province of the lawmaking power. We are 
therefore unable to see upon what principle the sale in 
this case can be held valid;” and it was ruled in that case 
that because the oath was not taken and subscribed by 
the guardian before he fixed upon the time and place of 
his sale the latter was absolutely void. To the same 
effect are Williams v. Reed, 5 Pick. [Mass.] 480; Parker 
v. Nichols, T Pick. [Mass.] 111; Campbell v. Knights, 26 Me. 
224; Cooper v. Sunderland, 3 Ia. 114; Ieyder v. Flanders, 30 
Mich. 336. Indeed there seems to be no conflict among 
the authorities that the failure of the guardian to take 
and subscribe the oath before he fixes upon the time and 
place of the sale renders the sale void. We are of opin- 
ion, therefore, that the sale made by the guardian in 
this case was and is void, because the bond given by the 
guardian in pursuance of section 55 of said chapter 23 
was not approved by the judge who granted the license, - 
and becaus? the oath taken and subscribed by the guard- 
ian was not so taken and subscribed “before fixing on the 
time and place of sale.” : 

3. An argument of the defendants in error is that the 
heirs are estopped from maintaining this suit because 
they, the defendants in error, at the time they purchased 

13 
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the property, went into the actual possession thereof and 
have since been in such possession; that they have made 
improvements upon the property of the value of $400, 
and have paid taxes and insurance on the property 
amounting to $292.73, and that during all the time the 
defendants in error have been in possession the heirs and 
their guardian, though living in the same locality with 
the defendants in error, made no objection or protest to 
the defendants in error and gave them no notice that they 
had or claimed any title in the premises; that the de- 
fendants in error purchased the premises from the 
mother of the plaintiffs in error and paid her therefor 
the sum of $2,312, and assumed and paid off upon the 
property certain liens put thereon by the mother of the 
_ plaintiffs in error while she owned it; that a large por- 
tion of the money expended by the defendants in error in 
the purchase of said real estate and the discharging the 
liens thereon was used and expended by the guardian 
of the plaintiffs in error for their education and mainte 
nance, and that they have not paid, nor offered to repay, 
the same to the defendants in error. But the fact, if it 
is a fact, that the proceeds of the guardian’s sale of the 
real estate of these wards was applied by him toward 
their maintenance and education does not estop them 
from denying the validity of the sale. (Wilkinson v. Filby, 
24 Wis. 441; Regua v. Holmes, 26 N. Y. 338; Rowe v. 
Griffiths, 57 Neb.488.) 

But the defendants in error, though they may have 
paid a valuable consideration for this real estate, are net 
innocent purchasers of it. One who purchases real estate 
at a guardian’s sale, or purchases from the vendee of that 
sale, must take notice at his peril of the authority of the 
guardian to make the sale. The doctrine of carcat emptor 
applies to purchasers at guardians’ sales. he guardian 
in this case reported that on September 30, 1887, he had 
sold his wards’ real estate for $2,700 cash to vie Wenzel 
I. Kriz. This report he filed in court on October 14, 1887. 
On that same date the guardian executed and delivered 
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his deed for the real estate to Kriz, and on October 17 
of said year Kriz and bis wife, for the same purported 
consideration of $2,700, conveyed the real estate to the 
guardian’s wife. The defendants in error claim by con- 
yeyance from her. An intending purchaser of this real 
estate, looking at the record of its title, would have seen 
in this transaction of a sale by the guardian to Kriz and 
a deed to him for $2,700, and three days afterward a deed 
from Kxriz for $2,700 to the guardian’s wife, sufficient to 
have aroused the inquiries and suspicions of any prudent 
man, and these inquiries, if pursued with any diligence 
whatever, would have probably revealed the fact that 
Kriz never paid anything for this real estate; that the 
entire proceeding instituted and carried on by this 
guardian was for the purpose of depriving his wards 
of the title to their property and vesting it in his wife. 
We are not deciding that where a guardian’s sale is 
absolutely void that any one can be protected as an in- 
nocent purchaser for value of the real estate sold; but 
what we do say is that, if these defendants in error are 
to suffer a loss, it is the result of their own negligence. 
There was enough upon the face of this record to have 
deterred any prudent man from investing his money 
in this property. The fact that defendants in error dis- 
charged liens upon this property put thereon by the wife 
of the guardian affords not the slightest reason why this 
real estate, when handed over to these héirs, should be 
burdened with the amount of those liens. Those liens 
were not upon the real estate when the title to it vested 
in the heirs upon their father’s death. We think the most 
the defendants in error are entitled to is to set off the 
taxes upon this real estate paid by them which were liens 
upon it against the rents and profits. If the money paid 
by defendants in error to the mother of these clildren 
for this real estate was by her used toward the mainte- 
nance and education of her children, the latter cannot 
be charged with it in favor of defendants in error. She 
was not their legal guardian. No part of the money ex- 
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pended by the defendants in error went to the guardian 
of the heirs and was used by him for their benefit. The 
judgment is reversed and the cause remanded. 


IREVERSED AND REMANDED. 


CLARA L, BACHELOR ET AL. V. HENRY SCHLAUTMAN, 
FIrep FEBRUARY 23,1899. No. 8759. 


Guardian and Ward. On the authority of Bachelor v. Korb, 58 Neb. 
122, the judgment of the district court in this case is reversed, 


Error from the district court of Cuming county. 
Tried below before Nornis, J. Ieversed. 


T. J. Mahoney and C. J. Smyth, for plaintiffs in error, 
M. McLaughlin and J. C. Crawford, contra. 


RaGavn, C. 


The facts in this case are the same as in Bachelor v. 
Korb, 58 Neb. 122, and upon the authority of the latter 
ease the judgment of the district court in this is reversed 
and the cause remanded with the same directions as in 
that case. 

REVERSED AND REMANDED. 
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INTERSTATE SAVINGS & LOAN ASSOCIATION, ‘APPELLEE, 
Vv. Harrin B. STRINE ET AL., APPELLANTS. 


7 FILED FEBRUARY 23, 1899, No. 8724. 


1. Usury: Costs. In a suit on a contract for the payment of money, 
where the defense of usury is established, the plaintiff is not 
entitled to costs nor interest on the judgment awarded him. 


: Foreign BuiLDING AND LOAN ASSOCIATIONS. The contracts 
of foreign building and loan associations made in this state are 
not exempt from the penalties denounced against usurious trans- 
actions by our statutes. 


3. Review. Evidence examined, and held insufficient to support the 
decree, 


4. Acknowledgments. A United States commissioner has no an- 
thority to take acknowledgments of real estate conveyances exe- 
cuted in this state. 


: HomESTEAD. A conveyance of real estate, the same being 
the homestead of the grantors, is, unless acknowledged by both 
husband and wife, void. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmss, J. Reversed. 


Daniel F. Osgood, for appellants. | 
‘Benjamin F’. Johnson, contra. 


RAGAN, ©. 


The Interstate Savings & Loan Association, a foreign 
corporation, brought this suit in the district court of 
Lancaster county against William R. Strine and wife to 
foreclose a real estate mortgage. Strine and his wife in- 
terposed as defenses (1) that the contract sued on was 
usurious, and (2) that the property covered by the mort- 
gage was a homestead and Mrs. Strine had never ac- 
knowledged that mortgage, and therefore it was void. 
The answer also set out the exact sum of money received 
from the loan association and the amount of payments 
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that had been made. The court entered a decree in favor 
of the association for a certain sum of money, the decree 
to draw ten per cent interest, and also awarded the asso- 
ciation costs. Strine and his wife have appealed. The 
decree must be reversed. 

1. The pleadings show upon their face that the note 
sued upon drew interest at the rate of thirteen per cent 
per annum, payable monthly. The association then was 
not only not entitled to recover costs, but the decree 
should not have drawn any interest whatever. 

2. Since the building association is a foreign corpora- 
tion, its contracts are not exempt from the penalties de- 
nounced against usurious transactions by the statute. 
Only building and Joan associations organized under the 
laws of this state are exempted by the general statutes 
from the penalties of usury. (National Mutual Building & 
Loan Ass'n v. Keeney, 57 Neb. 94.) 

3. The evidence in this case shows without conflict 
that Strine and his wife executed and delivered to this 
association a note for $600, for which they received the 
sum of $572.70 only; that they lave paid to this associa- 
tion on this contract, including the amount reserved by 
the association, $198.40, so that in no event should a de- 
cree be awarded against them for more than $374.30, 
without interest and without costs. 

4. The acknowledgement of Strine, the wife, to the mort- 
gage in suit was taken by one Straut, a United States 
commissioner. We.know of no law of this state which 
authorized that officer to take acknowledgments of deeds. 

There was some conflict in the evidence as to whether 
the mortgaged property was the homestead of the mort- 
gagors. If the district court shall find that it was not, 
then the fact that the acknowledgment was taken before 
a United States commissioner, and, therefore, that the 
mortgage was not acknowledged at all, would, in this 
case, be immaterial and no defense. But if the district 
court shall find on retrial that the mortgaged property 
was the homestead of Strine and wife, the mortgage 
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should be canceled, since a conveyance of real estate, it 
being the homestead of the grantors, is, unless acknowl- 
edged by both husband and wife, absolutely void. (ZTor- 
bach v. Tyrrell, 48 Neb. 514; France v. Bell, 52 Neb. 57.) If 
the mortgage shall turn out to be void because the mort- 
gaged property was the homestead of the mortgagors, the 
building association would be entitled to a judgment 
against Strine, the husband, for not more than $374.30, 
without interest or costs. The decree is reversed and the 
cause remanded with instructions to the district court for 
further proceedings in accordance with this opinion. 


REVERSED AND REMANDED. 


HENRY GERNER V. CHARLES W. MOSHER ET AL. 
FitEp FEBRUARY 23,1899. No. 8707. 


1. Jurisdiction: REMovAL or Cause: Res JupicaTa. Where a cause 
has been removed from a state court to the federal court and 
has been by that court remanded to the state court for want 
of jurisdiction, it is the duty of the state court, in subsequent 
proceedings, to treat as conclusive upon it the decision of the 
federal court on the question of jurisdiction. 


2. Stockholders: Ricit to Inspect Books. Assuming it to be the 
right of a stockholder in a corporation to examine the books 
thereof, it is not, as a matter of law, his duty to do so, after be- 
coming a stockholder, for the purpose of ascertaining whether 
or not he has been defrauded in the purchase of such stock, he 
not being aware of any fact leading to a suspicion that he may 
have been so defrauded. 


3. National Banks: Rerorts: Pustication. The object of requiring 
publication by national banks of reports made to the comptroller 
of the currency in pursuance of section 5211, Revised Statutes 
U. 8., is to afford information to all persons having or contem- 
plating business transactions into which the condition oF ihe 
bank directly enters as a material faetor. 


: . Therefore, one contemplating the purchase of stock 
in the bank is entitled to rfly on such publications equally with, 
a depositor or note-holder. 


4. 
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5. : : ATTESTATION. The statute referred to requires such 
report to be verified by the oath or affirmation of the president 
or cashier and to be attested by the signature of at least three 
directors, To charge a director individually with the conse- 
‘quences of false reports it must appear that he attested them, 
or that he in some manner participated in making or publishing 
them. The attestation is not the act of the whole board, but 
that of the individual directors signing it. 


6. False Representations. One who makes a false representation un- 
der circumstances which would render hii liable if it were made 
voluntarily is not excused by the fact that the law required him 
to make a true statement of the character counted upon. 


?. National Banks: Fase Reports: Orricer. The president and 
cashier of a bank, shown to have personally conducted its busi- 
ness, cannot be presumed ignorant of the falsity of reports of 
the bank’s condition by them published, the books of the bank 
on their face disclosing the falsity. 


8. : Statutes. The word “attest,” as used in section 
5211, Revised Statutes U. S., means something more than to wit- 
ness the execution of the report by the president or cashier. It 
means to certify its correctness. 

9, : EyFrEcT or ATTESTATION. Where the directors of a 


national bank attest the reports made of its condition by its 
executive officers to the comptroller of the currency under sec- 
tion 5211, Revised Statutes U. S., they thereby certify that the 
statements contained in said report are absolutely true. IRVINE 
and Ryan, CC., dissenting. . 


10. False Representations. In an action for false representations it 
is not necessary to aver or prove that the party making them 
knew they were untrue. And this rule is applicable to an action 
for deceit against the director of a bank for falsely stating the 
financial condition of the corporation. IRvinr and Ryan, CC., 
dissenting. 


11. National Banks: FaLsE Reports: Lispintry oF Directors. ‘The 
directors of an insolvent national bank are personally liable, at 
the suit of one purchasing the stock of such bank, for damages 
sustained by the reason of the insolvency of the corporation, 
when the plaintiff is induced to make such purchase by false 
representations of solvency, contained in reports made by the 
bank to the comptroller of the currency and attested by the di- 
rectors and published in pursuance of law, even though the di- 
rectors were unaware that such reports and representations 
were false or untrue and were made without intention to de- 
fraud. Irving and Ryan, CC., dissenting. 


Ernor from the district @ourt of Lancaster county. 
Tried below before Hau, J. Reversed in part, 
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Joseph R. Webster, Halleck F. Rose, and Cyrus W. Fisher- 
dick, for plaintiff in error: 


The official report is a py blic representation, and plain- 
tiff had a right to rely on it. (Bartholomew v. Bentley, 15 
O. 666; Merchants Nat. Bank v. Thoms, 28 W. L. B. [O.] 
164; Morse v. Swits, 19 How. Pr. [N. Y.] 275; Prescott v. 
Haughey, 65 Fed. Rep. 659; Delano v. Case, 121 Tl 247; 
Seale v. Baker, T0 Tex. 283; Salmon v. Richardson, 30 Conn. 
360; Tate v. Bates, 118 N. Car. 287; Prewitt v. Trimble, 92 
Ky. 181; Bedford v. Bagshaw, 4 Hurl. & N. [Eng.] *548; 
Solomon v. Bates, 24 S. EB. Rep. [N. Car.] 478; Morgan v. 
Skiddy, 62 N. Y. 825; Kinkler v. Junica, 84 Tex. 116; United 
States v. Allis, 73 Fed. Rep. 169; National Hachange Bank 
v. Sibley, T1 Ga. 726; Upton v. Vail, 6 Johns. [N. Y.] *182; 
Barney v. Dewey, 18 Johns. [N. Y.]224; Allen vy. Addington, 7 
Wend. [N. Y.] 22; Williams v. Wood, 14 Wend.[N. Y.] 126.) 

The right to maintain the action against national bank 
directors is clearly and distinctly given by section 5239, 
Revised Statutes U. S. (Welles v. Graves, 41 Fed. Rep. 
459; Hayden v. Thompson, 67 Fed. Rep. 273; Potter Dwar- 
ris, Statutes & Constitutions 275, note 5; Lowry v. Chi- 
cago, B. & Q. R. Co., 46 Fed. Rep. 83; 3 Thompson, Corpo- 
rations sec. 4113; Stephens v. Overstolz, 43 Fed. Rep. 771.) 
. Ags to the character of proof required to establish 

knowledge on the part of directors of the financial con- 
dition of a bank, see: Merchants Bank v. Rudolf, 5 Neb. 
540; United States v. Allis, 73 Fed. Rep. 165; Allis v. United 
States, 155 U. S. 117; Finn v. Brown, 142 U.S. 71; United 
Society of Shakers v. Underwood, 9 Bush [Ky.] 609; Hauser 
v. Tate, 85 N. Car. 84; German Savings Bank v. Walfekuhler, 
19 Kan. 60; Hubbard v. Weare, 79 Ia. 678. 

A stockholder in a bank, by virtue merely of that re- 
lation, is not chargeable with notice of its financial con- 
dition. (Hardy v. Veasey, 3 L. R. ix. [Eng.] 107; Foster 
v. Bank of London, 3 F. & F. [Eng.] 214; Commonwealth 
vy. Phenix Iron Co., 105 Pa. St. 111; 4 Thompson, Corpora- 
tions sec, 4428; Foley v. Holtry, 43 Neb. 133.) 
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Charles O. Whedon and J. W. Dewcese, contra. 


References: Brackett v. Griswold, 112 N. Y. 454, 467; 
Honnewell v. Duxbury, 154 Mass. 286; Arthur v. Griswold, 
55 N. Y. 400; Wakeman v. Dalley, 51 N. Y¥. 27; Kountzse 
v. Kennedy, 147 N. Y. 124; Nash v. Minnesota Title Ins. & 
Trust Co., 163 Mass. 574; Pier v. Hanmore, 86 N. Y. 95; 
Bonnell v. Griswold, 89 N. Y. 122; Stebbins v. Hdmands, 12 
Gray [Mass.] 203; Peck v. Gurney, 7 Eng. Ruling Cas. 527; 
Derry v. Peck, 14 Appeal Cas. [Eng.] 337; Crocker v. 
Manley, 164 Il. 282; Southern Development Co. v. Silva, 
125 U. 8S. 247; Runge v. Brown, 23 Neb. 817; Byard v. 
IHolnes, 34 N. J. Law 296; Humphrey v. Merriam, 32 Minn. 
197;-Lord v. Goddard, 138 How. [U. 8.] 198; Wells v. Cook, 
16 O. St. 67; McCracken v. West, 17 0. 16; Caldwell v. Butes, 
24 8. E. Rep. [N. Car.] 481; Nudd v. Hamblin, 8 Allen 
[Mass.] 130; Wood v. Carpenter, 101 U. 8. 185; Hecht v. 
Slaney, 72 Cal. 367; Jesup v. [llinois C. R. Co., 438 Fed. Rep. 
503; Parker v. Kuhn, 21 Neb. 418; Wright v. Davis, 28 
Neb. 479; Gillespie v. Cooper, 36 Neb. 775; State v. Boyd, 
49 Neb. 811; Rugan v. Sabin, 3 U. 8. C. C. A. 578; Stearns 
v. Page, 7 How.[U.8.] 819; ALoore v. Greene, 19 How.[U. 8. ] 
69; Beaubien v. Beaubien, 28 How. [U. 8.] 190; Badyer v. 
Badger, 2 Wall. [U. 8.] 95; Lorenzen v. Kansas City In- 
vestment Co., 44 Neb. 99; Slayton v. Fremont, BH. & AL Ve 
E. Co., 40 Neb. 840; Dehning v. Detroit Bridge & Iron Works, 
46 Neb. 556; Briggs v. Spaulding, 141 U. 8. 132, 


I, M. Hall, also for defendants in error, 


IRVINE, C. 


Henry Gerner brought this case against Charles W. 
_ Mosher, Richard C. Outealt, Charles E. Yates, David E. -. 
Thompson, Rollo O. Phillips, Ambrose P. S. Stuart, and 
Ellis P. Hamer. Homan J. Walsh and Emma H. Holmes, 
the latter as administratrix of the estate of William W. 
Holmes, were also named as parties defendant, but as 
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to them the proceedings seem to have been abandoned. 
The petition alleges that Mosher was the president of 
the Capital National Bank, Walsh its vice-president, and 
Outcalt its cashier, and that the other defendants named, 
together with Mosher, constituted its board of directors. 
The petition is in two counts, the first alleging that on 
May 18, 1887, a report was made by the defendants, to 
the comptroller of the currency, of the resources and 
liabilities of said bank as they existed May 13, 1887; that 
said report was sworn to by Outcalt as cashier and at- 
tested as correct by Mosher, Holmes, and Yates as di- 
rectors; that the defendants caused said report to be 
published in the State Journal, a newspaper published in 
Lincoln, “for the purpose of inducing others, and particu- 
larly this plaintiff, to deal with said corporation and to 
repose in it and them, its directors and managing 
officers, and to induce others, and particularly this plain- 
tiff, to purchase its capital stock and make investments 
therein, and represented and held out said statement 
to be a true statement of the financial condition of said 
corporation.” The report is then set out in terms, and 
it is alleged that said report was false, in that it over- 
stated the mortgages, stocks, and bonds held by the bank 
to the amount of $30,000, the amount due the bank from 
reserve agents, about $76,000, and its loans and discounts 
$50,000; that said report and false representations were 
made by said four defendants with the knowledge, as- 
sent, and co-operation of all the other defendants, and the 
same were, as they and each of them well knew, wholly 
false and untrue; that plaintiff believed said representa- 
tions to be true, and on the faith thereof purchased from 
Charles Hammond on July 11, 1887, fifty shares of the 
capital stock of said corporation for the sum of $6,250; 
that it would have been worth said sum had the said 
report been correct, but in fact the bank was insolvent 
and the stock worthless; that January 22, 1893, the bank 
failed; that the stockholders have been assessed one hun- 
dred cents on the dollar on their stock, and judgment 
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rendered against the plaintiff for said assessment; that 
notwithstanding that the bank had no net earnings, divi- 
dends were from time to time declared, and suit has been 
brought against the plaintiff to recover dividends by him 
received. The second cause of action is, substantially, 
pleaded in the same manner, charging a false report of 
the condition of the bank September 30, 1889, and the 
purchase by the plaintiff, in reliance on that report, in 
November, 1889, of fifty shares of stock from Henry E. 
Lewis for the price of $7,250. The defendants filed sepa- 
rate answers, denying the material averments of the pe- 
tition, pleading the statute of limitations, and also plead- 
ing that the action was one whereof the federal courts 
had exclusive jurisdiction, and that it had been removed 
to the circuit court for the district of Nebraska. At the 
close of the trial the district judge peremptorily in- 
structed the jury to return a verdict for all the defend. 
ants. The plaintiff brings the case here for review. 

The plaintiff contends that he was entitled to relief 
under the provisions of section 5289 of the Revised Stat- 
utes U.S. relating to the liability of directors of national 
banks. It, however, partly appears from the record, and 
is stated in both of the briefs, that the action was at one 
time removed to the federal court; that a motion to re- 
mand was overruled, but that subsequently, the case 
arising in that court, Judge Shivas presiding, on a de- 
murrer to the petition it was found that the federal court 
had no jurisdiction and the case was therefore remanded 
to the district court of Lancaster connty. The opinion 
of Judge Shiras, remanding the case, is found in Gerner 
v. Thompson, 74 Fed. Rep. 125, and proceeds on the ground 
that an action under section 5239 of the Revised Stat- 
utes may be maintained only by the receiver of the bank, 
so that an action by a private individual against direct- 
ors for making false reports must be maintained, if at 
all, as an action at the common law for deceit, and there- 
fore presents no question under the laws of the United 
States. Judge Shiras also expresses his opinion to the 
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effect that in order to maintain an action under the fed- 
eral statute it must appear that a forfeiture of the bank’s 
charter has been adjudged at the suit of the comptroller 
of the currency. Plaintiff vigorously attacks this opin- 
ion, especially the latter part. But under the circum- 
stances we would not be free, if we were so disposed, to 
give the statute a construction different from that which 
was given it by the federal court in this very case. The 
construction of the statute was necessary for the purpose 
of the demurrer, and as leading to the order remanding 
the case, and it being a federal statute, construed by 
a federal court in determining its own jurisdiction, we 
are bound to accept the result of that coustruction, and 
are not at liberty to here review it. (Missouri P. R. Co. 
v. Fitzgerald, 16 Sup. Ct. Nep. 389.) 

The defendants, to sustain the action of the trial court, 
contend that the action was barred by the statute of 
limitations, the first cause of action arising in 1887, the 
second in 1889, and the suit not having been brought un- 
til 1894. It is evident that if the action may be main- 
tained at this late date it must be by virtue of section 12 
of the Code of Civil Procedure, providing that actions 
may be brought “Within fonr years, * * * an action 
for relief on the ground of fraud, but the cause of action 
in such case shall not [be] deemed to have accrned until 
the discovery of the frand.” In order to bring the case 
within the exception of this statute, the plaintiff pleads 
“that defendants continued after said 18th day of May, 
1887, to be directors and managing officers of said corpo- 
ration, and contrived by repeated false statements of the 
resources and liabilities of said corporation, all of which 
were published and came to the notice of the plaintiff at 
the time of their being made and published, or shortly 
thereafter, and were by him believed to be true and re- 
lied upon, and by fraudulently declaring unauthorized 
dividends on its capital stock that the corporate business 
might falsely appear to be profitable, to conceal from 
the plaintiff the condition of said corporation and the 
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falsity of said representations; and said defendants 
fraudulently, knowingly, and willfully so concealed its 
condition that plaintiff did not discover said reports and 
representations to be false until on or about the 1st day 
of April, 1894.” The evidence quite clearly shows that 
the plaintiff did not in fact know of the real condition 
of the bank until about the time of its failure. It also 
appears that reports were from time to time published 
of the condition of the bank, down to about the time of 
its failure, and that such reports were all false. It ap- 
pears also that dividends were declared from time to time 
until shortly before the failure. It affirmatively appears, 
however, that none of the defendants save Mosher and 
Outcalt actually knew of the condition of the bank or the 
falsity of the reports, and that there was no actual in- 
tent on the part of such other defendants to mislead the 
plaintiff. We do not think that under this evidence the 
district court would have been justified in instructing 
for the defendants on the plea of limitations, and in fact , 
the peremptory instruction was not based upon that 
ground. 

It is contended by the defendants that the plaintiff, on 
becoming a stockholder, obtained the right of access to 
the books and that even a cursory examination of the 
books would have disclosed the falsity of the reports; 
that he must, therefore, be held, on account of such means 
of knowledge, to have actually discovered the fraud at 
or about the time when he bought the stock. Assuming 
that a stockholder hag an unlimited right to examine the 
books of the bank, still we cannot adopt the theory that 
the plaintiff, immediately on purchasing the stock, was 
under any legal obligation to make such examination for 
the purpose of ascertaining whether he had been de- 
frauded in the purchase. It is true that iu this state 
rather a strict construction has been placed upon this 
section of the statute of limitations, and it is here the 
law that the statute begins to run, not only from the 
actual discovery of the fraud, but from the time of the 
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discovery of such facts as would put a person of ordinary 
intelligence and prudence on inquiry which, if pursued, 
would lead to such discovery. (Parker v. Kuhn, 21 Neb. 
413; Wright v. Davis, 28 Neb. 479; Gillespie v. Cooper, 36 
Neb. 775; State v. Boyd, 49 Neb. 303.) In Gillespie v. 
Cooper it was also said that the party defrauded must 
be diligent in making inquiry; that means of knowledge 
are equivalent to knowledge. But it was stated in the 
same connection that a clue to the facts, which if fol- 
lowed up diligently would lead to a discovery, is in law 
equivalent to a discovery. None of the cases holds, nor 
are we aware of any case elsewhere which holds, that a 
man must be so keenly on the scent of efforts to defraud. 
him that, without knowledge of any fact which would 
lead a prudent man to suspect that he had been de- 
frauded, he is bound to make investigations which he is 
not obliged to make for other purposes, merely because it 
is in his power to make such iuvestigations. ‘There was 
some proof introduced and some tendered tending to show 
that Mr. Gerner, considering that he was a stockholder 
only and not a director, took quite a keen interest in the 
affairs of this bank, and was somewhat active concerning 
the same. But giving such evidence its utmost effect, it 
could have been no more than a question for the jury 
whether or not he thereby became apprised of any fact 
which imposed upon him the active duty of resort to an 
examination of the books. Certainly, in the absence of 
all grounds of suspicion, he cannot be held, as a matter 
of law, to have been compelled to make such examina- 
tion. To hold stockholders to such a degree of diligence 
would in the case of many corporations cause the real 
business of the corporation to be seriously impeded by 
the invasion of stockholders for such purposes, and in 
the case of banks would seriously impair the right of 
secrecy which customers possess as to the state of their 
accounts. 

Before entering upon the more difficult questions re- 
iating to the merits of the case it will be convenient at 
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this time to dispose thereof so far as concerns the defend- 
ants Thompson, Phillips, Stuart, and Hamer. None of 
these defendants signed either of the reports which the 
plaintiff claims misled him. In order to charge them the 
plaintiff alleged that the reports were made with the 
knowledge, assent, and co-operation of the defendants 
last named, and were, as each of them knew, false and 
untrue. The nature of the evidence on this point is ac- 
curately stated in the instruction of the trial court, as 
follows: “Plaintiff has failed in his evidence to produce 
a particle of testimony even tending to show that either 
Thompson, Hamer, Phillips, or Stuart knew, assented, or 
co-operated in the making or publishing of the said re- 
ports; and there is no attempt in the evidence on the part 
of the plaintiff to contradict the testimony given by each 
one of them touching thei having no connection with the 
said reports on which plaintiff grounds his cause of ac- 
tion for deceit. The evidence utterly fails to show that 
either Thompson, Hamer, Phillips, or Stuart was guilty 
of any dishonest or fraudulent conduct in the making and 
publishing of said reports, or either of them.” ‘The plain- 
tiff seeks to avoid the effect of failure of proof in this 
respect by the argument that the four directors not join- 
ing in the reports were bound as directors to know the 
condition of the bank, and conclusively presumed, there- 
fore, to know the falsity of the reports, and that the re- 
ports being a corporate act, are their act as well as that 
of those actively participating. 

We shall hereafter have occasion to discuss the duties 
of directors of national banks, but such discussion is 
not immediately pertinent to the question before us. The 
reports relied on as constituting the false representations 
were made by virtue of section 5211 of the Revised Stat- 
utes of the United States, requiring reports to be made 
to the comptroller of the currency “verified by the oath 
or affirmation of the president or cashier of such associa- 
tion, and attested by the signature of at least three of the 
directors.” The statute further requires their publica- 
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tion. While in a technical sense, the report being re- 
quired of the association, it is a corporate act, neverthe- 
less it is not such a corporate act as is or must be 
performed by the directors acting as a board. Nor are 
all the directors required to therein participate. It is 
not necessary that the president and cashier should both 
take part. The report may be verified by either of these 
officers, and it is sufficient if it be attested by the signa- 
tures of three of the directors. The language clearly 
shows that in attesting such directors act as individual 
directors and not as a board. Being a corporate act, a 
report made by the designated officers would probably 
bind the corporation. In Prescott v. Huughey, 65 Fed. 
Rep. 653, it was said that false representations in such a 
report, if made under color of office, were entirely out- 
side of the official duties of the directors; that neither 
the law nor the obligations of their office made it any 
part of their duty to utter and publish false and fraudu- 
lent advertisements and reports. It follows from this; 
if it were not true independently thereof, that a director 
cannot be held liable because he did not join in such an 
ultra vires act. The corporation may be bound by the 
act of its constituted officers, but when it is sought to 
charge officers individually for ultra vires acts or for mis- 
conduct it is only those who participate therein who are 
liable, in the absence, of course, of conspiracy or indirect 
participation, which was here not only unproved, but was 
affirmatively disproved. As to Thompson, Stuart, 
Phillips, and Hamer, it follows that the judgment must 
be affirmed. 

The peremptory instruction of the district court as to 
the remaining defendants proceeded on the ground that 
the reports relied on as constituting the false representa- 
tions were made for the information of the comptroller 
of the currency and published for the information of 
those dealing with the corporation itself, and that they 
constituted no representation to other classes of per- 
sons—as to one contemplating an investment in the stock 
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of the corporation; that, therefore, Gerner had no right 
to rely on the statements. We do not think that this po- 
sition is sound. It certainly is not true, as contended 
by the defendants, that the sole object of the report is 
the information of the comptroller of the currency, be- 
cause that object would be fully satisfied with the re- 
quirement that the report should be transmitted to him. 
In addition to this, a newspaper publication is required 
by the statute, and the corporation is required to furnish 
to the comptroller proof of such publication. As seen, 
publication is not necessary for the information of the 
comptroller, and it certainly is not required for the mere 
amusement of the public. We think the object is to 
afford public information to all persons having or con- 
templating business transactions into which the condi- 
tion of the bank enters as a material factor. Aferchants 
Nat. Bank of Hillsboro v. Thoms, 28 W. L. B. [O.] 164, 
while not the decision of a court of last resort, is enforced 
.by so clear and so able an opinion that it logically car- 
ries more weight than many decisions of higher courts. 
It was there held that the purpose of requiring publica- 
tion was of the general character we have indicated; 
and that one who was induced to lend money to a stock- 
holder on the security of stock in the bank had _ his 
remedy against the officers fraudulently making the false 
reports. In Graves v. Lebanon Nat. Bank, 10 Bush [Ky.] 
23, it was held that persons who were induced to become 
sureties on the bond of a cashier in reliance on such a 
report, which by its falsity concealed the cashier's past 
dishonesty, were by reason thereof discharged from lia- 
* bility. In Prewitt v. Trimble, 92 Ky. 176, a purchaser of 
stock was held entitled to a rescission of the contract, 
the vendor of the stock in that case being an officer who 
joined in the report. In Tate v. Bates, 248. E. Rép. [N. 
Car.] 482, a depositor was held entitled to relief. Such 
also was the case in Scale v. Baker, 70 Tex. 283. Aorse v. 
Switz, 19 How. [N. Y.] 275, is another case. where the 
purchaser of stock was held entitled to relief for fraud in 
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the published reports. The last case is criticised by the 
defendants because it cites Bedford v. Bagshaw, 4 H. & 
N. [Eng.] 587, and that case was overruled by the house 
of lords in Peck v. Gurney, 6 L. R. OH. L. [Eng.] 877. The 
reasoning in Morse v. Swite proceeds, however, on inde- 
pendent grounds, and Bedford v. Bagshaw went much 
further than any of the cases we have cited. In that 
case the listing of stock on the stock exchange was 
treated as a public representation that the stock was not 
less than two-thirds paid, the rules of the stock exchange 
requiring such payment as a condition of listing; while 
the case overruling it was to the effect that a prospectus 
of an intended company is for the purpose of inviting 
persons to become allottees of shares, and that, having 
served that purpose, its function is exhausted, and it may 
not be relied on by the purchaser of shares after the or- 
ganization of the company. It will be seen that the two 
English cases are both entirely aside from any question 
now before us. In none of the cases has the court held 
that only those dealing directly with the bank as deposi- 
tors or holders of its circulating notes are entitled to the 
information given by the report. While that doctrine 
has been argued in other cases, as in this, we cannot find 
that it has ever been sustained; and we have no doubt 
that the cbject of congress in requiring publication was 
as broad as we have above stated it. That being tie 
object of the law, such reports become a public repre- 
sentation to all classes of persons falling within that 
object. This discussion argumentatively disposes of the 
further contention of the defendants that they are not 
liable because the publication was not voluntary, but 
was one required by law. We know of no rule of law 
which, holding men responsible for voluntary statements, 
excuses them for misrepresentations in statements which 
the law requires them to make for the very purpose that 
they may be relied on. 

At this point the cases of Mosher and Outcalt diverge 
from that of Yates. As already stated, Mosher was the 


148 NEBRASKA REPORTS. [ Vou. 58 


Gerner v. Mosher. 


president of the bank and Outcalt its cashier. The proof 
shows that the aifairs of the bank were largely conducted 
by Mosher without particular supervision by other 
officers. There is also some proof of direct falsification 
of the bank’s records by Mosher himself. Outcalt veri- 
fied the reports. It can hardly be that the president and 
cashier of a bank, actively controlling and managing its 
business, can be excused for gross ignorance of the bank’s 
condition. Moreover, the falsifications here complained 
of were not in the books of the bank, but in making up 
the report from those books, there being most glaring 
differences between the daily balance book of the bank, 
showing at a glance its condition on the days to which 
the reports related, and the reports themselves. Very 
clearly, if Gerner had a right to rely on the reports, there 
was sufficient evidence, at least to go to the jury, for 
the purpose of charging Mosher and Outcalt, and the 
judgment as to them must be reversed. 

The directors attesting the reports were Mosher, 
Flolimes, and Yates. Holmes died before the action was 
begun, and, as already stated, the case seems to have 
been abandoned as to his administratrix. Yates was 
merely a director. He was not otherwise an officer or 
employé of the bank, and his liability, if any exists, de- 
pends upon his action as a director alone. It therefore 
becomes necessary to consider what was meant by the 
use of the word “attest” in section 5211 of the Revised 
Statutes, requiring reports to be attested by the signa- 
ture of at least three of the directors. It will be observed 
that the word “attest” could not have been there used 
merely in the sense of witnessing the signature of the 
president or cashier. The language is not that such sig- 
nature shall be attested, but that the report shall be 
verified by the oath or affirmation of the president or 
eashier, and attested by the signature of at least three 
of the directors. It is the report itself and not the act 
of the president or cashier which is so attested. Further- 
more, in the following section national banks are re- 
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quired to report to the comptroller, within ten days after 
declaring any dividend, the amount of such dividend and 
the amount of net earnings in excess thereof, and “such 
report shall be attested by the oath of the president or 
cashier of the association.” In the latter section the 
word “attest” is certainly used in the sense of certifying 
in the manner indicated, to the correctness of the report, 
and its use in that evident sense in such close juxtaposi- 
tion to the language we are considering reinforces the 
conclusion that by the attestation is meant something 
‘more than the mere witnessing of the report. It is true 
that it has been frequently held in this court that in an 
action for false representations it is not necessary to 
aver or prove a scicuter. (l’ulcy v. Holtry, 48 Neb. 133; 
Johnson v. Gulickh, 46 Neb. 817; Joore v. Scott, 47 Neb. 
346.) But it does not follow that one making a state- 
ment is charged absolutely with the consequences of its 
falsity in fact regardless of the form of the statement 
and the circumstances under which it is made. Indeed, 
in the cases cited the language used in one, and implied 
in the others, is that one is liable for the consequences 
of the false statement only when it is made as a positive 
representation of an existing fact. In Moore v. Scott, 
the statement was qualified by the person’s making the 
representation giving the source of his information as . 
“a reliable person” and stating his belief on that ground, 
and it was held that he was not responsible thereby for 
the truth of the ultimate statement, but only for the 
truth of his receiving such information from a reliable 
‘ person. We must therefore inquire whether Yates at- 
tested this report as a positive statement that the con- 
dition of the bank was as represented therein, or 
whether, on the other hand, the attestation was qualified. 
The majority of the court is of the opinion that it was 
positive. Commissioner RyAN and the writer think it 
was qualified. The question involves a consideration of 
the duties of directors in national banks, and as that 
question depends upon the construction of the national 
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banking act, the federal decisions on the point conclude 
us. The question was considered with great care in 
Briggs v. Spaulding, 141. U. 8. 182, and while four justices 
there dissented on the ground that directors should be 
held to a higher degree of accountability than the ma- 
jority opinion declares, we are bound to accept the opin- 
ion of the majority as controlling. The law there de- 
clared is substantially as follows: That the degree of 
care required of directors depends upon the subject to 
which it is to be applied, and each case is to be deter- 
mined from all its circumstances; that directors are uot 
insurers of the fidelity of the agents whom they eppoint, 
nor can they be held responsible for the misconduct of 
such agents unless the loss resulting is a consequence 
of their own neglect of duty; that directors of a national 
bank must exercise ordinary care and prudence in the 
administration of the affairs of the bank, and this in- 
cludes something more than officiating as figure-heads. 
They may commit the banking business to the officers, 
but this does not absclve them from the duty of reason- 
able supervision; nox should they be permitted to shield 
themselves from liability because of want of knowledge 
of wrong-doing, if that ignorance is the result of gross 
inattention. The remaining points decided in the case 
cited relate to the application of the particular facts of 
that case to the rules laid down. lollowing the case 
cited the circuit court for the northern district of New 
York has held that where the affairs of a bank were 
managed solely by the cashier, who was reputed and uni- 
versally believed to be honest and capable, directors who 
knew little of the business of banking were aot guilty 
of negligence because they failed to examine the books, 
there being no grounds of suspicion knewn to them. 
(Warner v. Penoycr, 82 Wed. Rep. 181.) This being the 
rule of duty imposed on national bank directors, we think 
it follows that when a director attests a report he does 
so as a director and with a view ouly to such knowledge 
of the condition of the bank as the exercise of his duties 
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as a director imposes uvon him. The verification by the 
oath of one of the chief active officers of the bank has of 
course a more extended scope as a representation; but 
the director is not required to make a special examina- 
tion for the purpose of attesting, and attests a report 
only as the result of such knowledge as the proper dis- 
charge of his duties as director imposes upcu him; that 
is, reading into the report, as we must, the director’s 
legal duty, the words on these reports, “correct, attest,” 
mean, in effect, “we, as directors, certify to the correct- 
ness of the foregoing report, basing our certification on 
the knowledge which we possess by virtue of a proper 
discharge of our duties as directors.” 

It is not, therefore, an absolute certification of the cor- 
rectness of the report, but is qualified cy the limited 
means of knowledge which a director may lawfully pos- 
sess. Looking into the evidence with regard to Yates, 
we find that he was actively engaged in other business 
requiring practically all his time; that he had never 
been engaged in the banking business; that he had never 
kept books of a baak, and in attesting the reports he re- 
lied upon the president, cashier, and employés for their 
correctness. They were brought to his office and he 
signed them, assuming, that they were correct. He 
was himself a depositor and lost money through the 
failure cf the bank, and had the utmost confidence 
in the bank to the time it failed. The foregoing is from 
his own testimony. Examining this proof, together with 
the general testimony as to the manner in which the bank 
was managed, we think there was evidence sufficient to 
go to the jury to determine whether Yates’ ignorance of 
the condition of the bank and the falsity of the reports 
was the result of that gross inattention which in Briggs 
v. Spaulding is held necessary to charge the director with 
a personal liability. It seems that he attended generally 
the meetings of the directors, but that he took no other 
steps to investigate the conduct of the business, reposing 
confidence and depending altogether on the supposed in- 


152 NEBRASKA REPORTS. [ Von. 58 
- Gerner v. Mosher. 

tegrity of the officers of the bank. Whether under the 
circumstances le was justified in so doing, in assuming 
the reports to be correct and in attesting them, we think 
was fairly a question of fact under the rules laid down 
in Briggs v. Spaulding, and therefore it was error to per- 
emptorily instruct the jury to find in his favor. The 
judgment as to hint must be reversed. Affirmed as to 
Thoinpson, Phillips, Stuart, and Hamer. Reversed and 
remanded as to Mosher, Outcalt, and Yates. 


JUDGMENT ACCORDINGLY. 


NORVAL, J. 

While we are all agreed as to the judgment that should 
be entered herein, the majority of the court do not con- 
cur in the proposition expressed by Irvine, C., to whom 
was assigned the duty of preparing the opinion of the 
court, that the attestation of reports of a national bank 
to the comptroller of the currency by the directors 
thereof does not amount to an absolute representation 
that ‘such report is true, just, and correct. The learned 
commissioner cites in support of the doctrine announced 
Briggs v. Spaulding, 141 U. 8. 132. This case is not con- 
trolling upon the question before us, and is distinguisha- 
ble from the case at bar. That was a suit by a receiver 
of a national bank against its directors to recover losses 
and damages sustained by the bank by reason of the 
alleged neglect of duty and wrongful conduct of the de- 
fendants, while the present action was not instituted for 
and in behalf of the Capital National Bank or by an in- 
dividual creditor thereof, but by one who was induced 
to purchase stock of the bank in reliance upon the false 
report of the condition of resources and liabilities of the 
corporation made under oath of its president and cashier 
and attested by certain of its directors. That the result 
probably would have been different in Briggs v. Spaulding, 
supra, if that suit had been grounded as the present one, 
or had been brought by a creditor to recover loss oc- 
casioned by his having been induced to make deposits in 
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the bank through the false statements as to its financial 
condition made to the comptroller, is clearly inferable 
from the following excerpt from the majority opinion pre- 
pared by Chief Justice Fuller: “The theory of this bill is 
that the defendants are liable, not to stockholders nor to 
creditors, as such, but to the bank, for losses alleged to 
have occurred during their period of office, because of 
their inattention. If particular stockholders or creditors 
have a cause of action against the defendants individu- 
‘ally, it is not sought to be proceeded on here, and the dis- 
_ position of the questions arising thereon would depend 
upon different considerations, * * Treated as a cause of 
action in favor of the corporation, a liability of this kind 
should not lightly be imposed in the absence of any ele- 
ment of positive misfeasance and solely upon the ground 
of passive negligence; and it must be made to appear that 
the losses for which defendants are required to respond 
were thé natural and necessary consequence of omission 
on their part.” A bare majority of the court concurred 
in the decision in Briggs v. Spaulding, supra, four of the 
justices having dissented therefrom. The able dissenting 
opinion of Justice Harlan filed therein, in which Justices 
Gray, Brewer, and Brown concurred, held that the direc- 
tors of a national bank could not abdicate their duties 
and functions, and leave the administration and man- 
agements of its affairs solely to executive officers, but 
that the law requires of directors “such diligence and 
supervision as the situation and the nature of the busi- 
ness requires. Their duty is to watch over and guard the 
interests committed to them. In fidelity to their oaths, 
and to the obligations they assume, they must do all that 
reasonably prudent and careful men ought to do for the 
protection of the interest of others intrusted to their 
charge.” But if the rule of the majority in Briggs v. 
Spaulding, supra, as to the degree of diligence required 
of directors of national banks be accepted as sound, yet 
it is without controlling force in the present action. As 
to ereditors of the corporations, and others not connected 
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with the bank, most certainly a higher degree of dili- 
gence is required of the directors than obtains in a con- 
troversy between them and the bank itself. In the case 
to which reference has been made the wrecking of the 
bank was not traceable to the false reports made by the 
directors to the comptroller; hence the question whether 
the bank directors are individually liable for any losses 
occasioned by their having attested false statements as 
to the condition of the corporation was not involved in 
the case, or necessary to a decision. 

The defendants in the preseut snit, who as directors 
attested the reports made by the Capital National Bank 
to the comptroller of the currency, by such act vouched 
for, or certified to, the absolute truthfulness of the state- 
ments therein contained, and not that the report. was cor- 
rect so far as the directors knew or had been advised by 
the proper performance of their duties as directors. The 
means of information, this record shows, were accessible 
to them. It was their duty to know whether the reports 
were correct or not. J*or them to have ascertained the 
untruthfulness of the reports required no extended ex- 
amination of the books of the bank or into the condi- 
tion of its affairs. “A mere comparison of any report 
with the daily balance sheet of the bank for the same 
date would have revealed the absolute falsity of such re- 
port. It is no answer to say that they were not aware of 
the insolvent condition of the bank. Section 5147 of the 
Revised Statutes of the United States requires: “Each 
director, when appointed or elected, shall take an oath 
that he will, so far as the duty devolves upon him, dili- 
gently and honestly administer the affairs of such asso- 
ciation.” The scope of the obligation assumed by the 
director of a national bank is indicated by the oath he 
is required to take. -He is under obligation not only to 
honestly, but diligently, administer the affairs of the cor- 
poration in which he is a director. He may not sit 
supinely by and permit the executive officers, which he 
has helped to elect, to rob and plunder the bank, and then 
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excuse himself from individual liability by showing that 
he was unaware of the true condition of the bank or 
what was transpiring around him. The law demands 
and requires that he diligently administer the affairs of 
the association. In the language of Severens, J., in 
Gibbous v. Anderson, 80 Fed. Rep. 345: “The idea which 
seems to prevail in some quarters, that a director is 
chosen because he is a man of good standing and char- 
acter, and on that account will give reputation to the 
bank, and that his only office is to delegate to some other 
person the management of its affairs, and rest on that 
until his suspicion is aroused, which generally does not 
happen until the mischicf is done, cannot be accepted as 
sound. It is sometimes suggested, in effect, that, if larger 
responsibilities are devolved upon directors, few men 
would be willing to risk their character and means by 
taking such an office; but congvess had some substantial 
purpose when, in addition to the provision for executive 
offices, it further provided for a board of directors to 
manage the bank and administer its affairs. The stock- 
holders might elect a cashier, and a president as well. 
The banks themselves are prone to state, and hold out 
to the public, who compose their boards of directors. 
The idea is not to be tolerated that they serve as mere 
gilded ornaments of the institution, to enhance its at- 
tractiveness, or that their reputation should be used as 
a lure to customers. What the public suppose, and have 
the right to suppose, is that those men have been selected 
by reason of their high character for integrity, their 
sound judgment, and their capacity for conducting the 
affairs of the bank safely and securely. The public act 
on this presumption, and trust their property with the 
bank in the confidence that the directors will discharge a 
substantial duty. How long would any national bank 
have the confidence of depositors or other creditors if it 
were given out that these directors whose names so often 
stand at the head of its business cards and advertise- 
ments, and who are always used as make-weights in its 
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solicitations for business, would only select a cashier 
and surrender the management to him? It is safe to 
say such an institution would be shunned and could not 
endure. It is inconsistent with the purpose and policy 
of the banking act that its vital interests should be com- 
mitted to one man, without oversight and control.” .(See 
Williams v. Mckay, 40 N. J. Eq. 179; Martin v. Webb, 110 
U.S. 7.) 

. In our view, whether the attesting directors possessed 
knowledge of the falsity of their reports is wholly imma- 
terial. They were in fact false and untrue, and those 
who deposited money with the bank or who purchased 
stock of the corporation in reliance upon the truthfulness 
of the contents of those reports were as much deceived 
and damaged thereby as though the directors when they 
signed the reports knew them to be false. That they 
were innocent of the true situation or condition of the 
affairs of the bank is wholly an unimportant considera- 
tion, since proof of a scicnter is not necessary to a re- 
covery. This court has frequently asserted that to main- 
tain an action for false representations it is not essential 
that it be shown that they were intentionally or know- 
ingly made by the defendant. This is the rule in ordinary 
causes, and no valid reason can be suggested or pointed 
out why the same principle should not apply in actions 
for deceit against the directors of a banking corporation. 
Certainly no case has come under our observation which 
has made an exception in their favor. 

In Miller v. Howard, 32 8S. W. Rep. [Tenn.] 305, it was 
disclosed that the directors of a national bank on its sus- 
pension issued a circular stating that the bank was 
solvent and would open within sixty days, and author- 
ized the officers to receive money on special deposit and 
keep it in the bank vaults subject only to the check of 
the depositor. Subsequently a receiver for the bank was 
appointed and the money deposited pursuant to said 
circulars was turned over to him. It was held that the 
directors were personally liable for the amount of such 
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deposits. Wilkes, J., in the course of his opinion, used 
this apposite language: “Directors are not mere figure- 
heads, with no duties to perform, and with the liberty 
_ of leaving matters of this character to their president and 
cashier, and relieving themselves of liability and duty, 
by placing special funds they are under obligation to 
deliver to special depositors in the hands of third per- 
sons, and then leaving it to their depositors to litigate 
with such third persons over their claims and rights. 
* * * This is not a case of want of ordinary care on 
the part of the directors, but a case of positive, active, 
misconduct, which resulted in injury to complainant, and 
for which they are liable to him.” 

In Cross v. Fishe :, 65 L. T. Rep. n. s. [Eng.] 114, with 
the knowledge and consent of the directors of a building 
society, advertisements were issued by the secretary in- 
viting the loaning of money toit. Money advanced to the 
society was paid to the secretary, who receipted therefor, 
but did not enter the proper amount on the books of 
the society, and by reason thereof the secretary was en- 
abled to appropriate to his own use a large sum of money, 
and upon his absconding it was discovered that the sum 
borrowed by the society was in excess of the amount al- 
lowed by itsrules. It was held, in an opinion by Mathew, 
J., that the directors were personally liable for the 
amounts borrowed by the society in excess of its bor- 
rowing powers. 

Merchants Nat. Bank of Hillsboro v. Thoms, 28 W. L. B. 
[O.] 164, discloses the following state of facts: The ex- 
ecutive officer of a national bank made reports to the 
comptroller of the currency, under oath, of the assets anid 
liabilities of the corporation, and the same were attested 
by three of the directors. These reports were published 
according to law and disclosed the bank to be in a highly 
prosperous financial condition, while in fact the state- 
ments in said reports were almost entirely false and the 
bank at the time was almost insolvent. Relying upon 
the truth of the reports plaintiff loaned a stockholder of 
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the bank money and received as collateral security a 
number of shares in said bank, which would. have been 
ample security had the reports been true, but in fact the 
stock when the loan was made was worthless. - The bor- 
rower was insolvent and the loan was made solely on the 
credit of the stock so pledged and upon the value thereof 
as the same appeared from the said reports. Plaintiff 
brought an action for deceit against the attesting di- 
rectors of the insolvent bank, and the court held they 
were individually liable for the damages sustained. 

fate v. Bates, 118 N. Car. 287, was an action by the 
state treasurer of North Carolina against the directors 
of an insolvent bank personally to recover for his loss of 
deposits. Tate claimed that he was induced to make 
the deposits, and permitted the same to remain in the 
bank, by false and misleading published statements 
sworn to by the president and cashier and, verified by 
three directors showing that the bank was solvent, its 
capital unimpaired, and that it had a surplus on hand. 
The court, in the opinion, say: “The directors are con- 
clusively presumed to know the condition of the bank. 
(Hauser v. Tate, 85 N. Car. 81, 89 Am. Rep, 689; Morse, 
Banks & Banking sec. 187; Finn v. Brown, 142 U. 8. 56; 
United Society of Shakers v. Undericood, 9 Bush [Ky.] 609, . 
15 Am. Rep. 731; and other cases cited in Solomon v. Bates, 
118 N. Car. 3i1.) If the directors did not know the bank 
was insolvent, it was their duty to have known it. Tt was 
fraudulent for them to put forth official statements that 
the bank was solvent, when they did not know it to be 
true, and they are liable to those who were deceived 
thereby, into having dealings with the bank, or making 
deposits therein, for any losses sustained. If this were 
not so, the directors of a bank would be privileged to be 
negligent, and the more ignorant they could manage to 
be about its condition the more secure they would be 
from any liability.” 

Solomon v. Bates, 118 N. Car. 311, was precisely like the 
preceding case. In the last case it was contended that 
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the petition did not state a cause of action for deceit, 
because it did not charge that the defendants intended 
-to deceive the plaintiff. The court, in the course of the 
opinion, said: “It is sufficient to allege that, the bank 
being insolvent, the defendants caused false and fraudu- 
lent statements of the condition of the bank to be pub- 
lished, representing it to be solvent and with capital 
stock unimpaired, and declaring dividends, all this with 
a view to conceal its insolvent condition and induce the 
public to make deposits, whereby the plaintiff was.de- 
ceived and made one deposit. which he is now seeking to 
recover. Indeed, the directors are liable for injury 
caused by relying upon a statement issued by them which 
they did not know to be true, as well as when they knew 
it to be false. (Hubbard v. Weare, 79 Ia. 678; Huntington 
‘e, Attrill, 118 N. Y. 865; 42 Hun [N. Y.] 459; 3 Thompson, 
Corporations, sec. 4244.)” 

Notwithstanding this opinion has now reached an un- 
usual length we cannot refrain from making the follow- 
ing quotation from the decision in Seale v. Baker, 70 Tex. 
289: “Directors of banking corporations occupy one of 
the most important and responsible of all business re- 
lations to the general public. By accepting the position 
and holding themselves out to the public as such they 
assume that they will supervise and give direction to 
the affairs of the corporation, and impliedly contract 
with those who deal with it that its affairs shall be 
conducted with prudence and good faith. They have im- 
portant duties to perform towards its creditors, custom- 
ers, and stockholders, all of whom have the right to ex- 
pect that these duties will be performed with diligence 
and fidelity, and that the capital of the corporation will 
thus be protected against misappropriation and diversion 
from the legitimate purposes of the corporation. * * * 
It is the duty of the directors to know the condition of the 
corporation whose affairs they voluntarily assume to con- 
trol, and they are presumed to know that which is their 
duty to know and which they have the means of knowing. 
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If the representations are false, but relied and acted on 
by a customer to his damage, to hold that in such case the 
directors who made such false representations are not 
liable because they were ignorant of the falsity of such 
representations, would be to award a premium for negli- 
gence in the performance of important and almost sacred 
duties voluntarily assumed, and to license fraud and de- 
ception of the most flagrant and pernicious character. 
It is a familiar principle of the law that an action for 
damages lies against a party for making false and 
fraudulent representations, whereby another is induced 
to do an act from which he sustains damage. If the rep- 
resentations are untrue, it is immaterial that they may 
have been made without fraudulent intent, and it is suf- 
ficient that they were made to the general public, if the 
appellant was induced thereby to deposit money in the 
bank.” 

The following authorities to some extent sustain the 
doctrine that a director of a bank is liable for damages 
resulting from permitting a statement to be held out to 
the public that the institution was solvent, even though 
the director was unaware that such report was false: 
Delano v. Case, 121 Tl. 247; Kinkler v. Junica, 84 Tex. 119; 
German Savings Bank v. Walfekuhler, 19 Kan. 60; Salmon 
v. Richardson, 80 Conn. 360; J/orse v. Switz, 19 How. Pr. 
[N. Y.] 275. Upon principle and authority the conclu- 
sion is irresistible that directors cannot escape Hability 
for damages resulting from false statements made by 
them of the conditions of the bank, even though they 
were at the time ignorant that such statements were 
false. The judgment as to Thompson, Stuart, Phillips, 
and Hamer should be affirmed, and reversed as to 
Mosher, Outcalt, and Yates. 


Harrison, ©. J., SULLIVAN, J, and RAGAN, C., concur in 
the foregoing opinion of NorvaL, J. 
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CITy OF AUBURN V. JOHN W. Maynrr, JR. 
FineD FEBRUARY 23,1899. No. 8741, 


Liquors: LicensE: Susprxsion: REPAYMENT OF FEE. Where a liquor 
license was issued, an appeal then taken and the license sus- 
pended, the appeal finally determined in favor of the applicant 
and the license reissued, eld, following the principle of former 
cases, that the licensee was entitled to repayment of such pro- 
portion of the license fee as the time when his enjoyment of the 
license was suspended bore to the license year. 


Error from the district court of Nemaha county. 
Tried below before Stuun, J. Affirmed. 


B. Frank Neal and A. J. Burnham, for plaintiff in error. 
G. W. Cornell and W. H. Kelligar, contra. 


IRVINE, C. 


This action was begun by Mayer against the city of 
Auburn in the county court to recover certain unearned 
license money and money paid for an occupation tax. 
Mayer had Judgment, and the city took the case on error 
to the district court, where the judgment was affirmed. 
The city now brings the case here. The facts are undis- 
puted. Mayer applied for a license to sell intoxicating 
liquors. The license was granted, but subsequently an 
appeal was taken to the district court by remonstrators, 
and in consequence of mandamus proceedings for that 
purpose the council was compelled to revoke the license. 
The application afterwards coming on to be heard in 
the district court there was a decision in favor of the 
applicant and a new license was accordingly issued. The 
license money here in controversy is the proportionate 
part of the annual charge for the period when the opera- 
tion of the license was suspended by the appeal. 

Tt has been too long and too well settled by decisions of 
this couct to permit of any change, except through legis- 

15 
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lation, that the license fee is not paid for the privilege of 
asking for a license, but for the license itself, and that 
where the license fails through no fault of the applicant, 
he is entitled to have refunded the unearned portion. 
(State v. Johnson, 12 Neb. 470; Lydick v. Korner, 15 Neb. 
500; State v. Weber, 20 Neb. 467; Chamberlain v. City of 
Tecumseh, 43 Neb. 221; School District v. Thompson, 51 Neb. 
857.) This rule has been applied where a license im- 
properly issued has been ultimately revoked. Indeed, it 
is sought to distinguish the present case from those cited 
on the ground that the rule has been laid down with ref- 
erence to invalid licenses alone. No such distinction 
can be drawn from the cases, and it at once strikes the 
mind as incongruous and unjust that one who has with- 
out right enjoyed for a certain time a license should be 
permitted to recover the fee for the remainder of the 
period, while one possessing a license ultimately deter- 
mined to have been rightfully issued may not recover 
back for a portion of the time when he has unjustly 
been prevented from enjoying the license. As to the 
occupation tax, it is conceded that the ordinance impos- 
ing it is of such a character as to make applicable what- 
ever may be determined as to the license. 


AFFIRMEv. 


JOHN LANHAM V. IFIRST NATIONAL BANK OF CRETE. 
FILED FEBRUARY 23,1899. No. 8717. 


Review. No question of law is presented in this case. Evidence held 
to sustain the verdict. 


Error from the district court of Saline county. Tried 
below before Hastines, J. Affirmed. 


E. 8. Abbott, for plaintiff in error. 


F. I. Foss and Norman Jackson, contra. 
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IRVINE, C. 


This was an action by Lanham, under the provisions 
of the act of congress relating to usury in contracts 
with national banks, to recover the penalty for usurious 
interest alleged to have been paid. Demurrers to the 
three counts of the petition were sustained, the action 
dismissed, and the case brought to this court for review. 
It was here held that as to one payment pleaded in the 
third count of the petition a cause of action not barred 
by the statute of limitations was pleaded. (Lanham v. 
First Nat. Bank, 42 Neb. 157.) After the cause had been 
remanded an answer in the form of a general denial was 
filed and a trial had which resulted in a verdict for the 
defendant. The case is again brought here by the plain- 
tiff, and the sole question presented is the sufficiency 
of the evidence to sustain the verdict. The evidence on 
neither side was very satisfactory, but on examination 
we are convinced that it was of such a character as to 
forbid interference with the action of the jury thereon. 


AFFIRMED. 


FERDINAND C. FISKE v. ScHoor DISTRICT OF THE Crry 
OF LINCOLN. 


FILED FERRUARY 23,1899. No. 8688. 


1. Schools and School Districts: Scnoornotsrt: Conrracts. A board 
of education has power to contract with an architect to prepare 
general drawings and specifications for a schoothouse, as a pre- 
liminary to determining whether a building, and if so what kind, 
shall be constructed, although for want of funds devoted to 
building purposes it may at that time have no power to erect 
the building. : 


Such preliminary steps are not a part of the work 
of construction. ; 


Error from the district court of Lancaster county. 
Tried below before Hau, J. Reversed. 
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Stewart & Munger, for plaintiff in error: 


Defendant’s power to contract is not made to depend 
upon the fact of there being money in the treasury at the 
time sufficient to liquidate the indebtedness so incurred. 
(Police Jury v. Britton, 15 Wall. [U. S.] 566; Brenham v. 
Bank, 12 Sup. Ct. Rep. 559; Claiborne County v. Brooks, 
4 Sup. Ct. Rep. 489; Merrill v. Town of Monticello, 138 U. 
8. 673; Hill v. City of Memphis, 134 U. S. 198; Allen v. In- 
tendant, 89 Ala. 641; Falout v. City of Indianapolis, 1 N. 
E. Rep. [Ind.] 392.) 

The architect’s services in the preparation of the gen- 
eral drawings and specifications, as a preliminary to de- 
ciding on a building, are not a part of the erection of the 
building. (Van Dorn v. Mengedoht, 41 Neb. 525; Foster v. 
Tierney, 91 Ta. 253.) 


Ricketts & Wilson, contra. 


References: Hunter v. Peters, 4 Neb. 254; Harris v. 
School District, 8 Fost. [N. H.] 28; School District v. Stough, 
4 Neb. 360; School District v. Hamilton County, 12 Neb. 241; 
Gehling v. School District, 10 Neb. 239; State v. Subin, 39 
Neb. 570; Mizera v. Auten, 45 Neb. 239; Nevil v. Clifford, 
24 .N. W. Rep. [Wis.] 65; Brown v. School District, 10 Atl. 
Rep. [N. H.] 119; Appeal of Luberg, 17 Atl. Rep. [Pa.] 
245; Wheeler v. Alton, 23 Atl. Rep. [N. H.] 89; School Dis- 
trict v. School District, 12 Neb. 241; Tullock v. Webster 
County, 46 Neb. 211. 


IRVINE, C. 


Fiske, an architect, brought this suit against the school 
district of the city of Lincoln to recover for services in 
the preparation of certain plans, drawings, and specifi- 
cations for school buildings. The petition alleged a con- 
tract for plans and specifications for three ward build- 
ings and a high school building. It appears from the 
petition that Fiske had received his pay for his work in 
connection with the three ward buildings, and the contro- 
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versy relates only to the plans and specifications for the 
high school building. A general demurrer to the petition 
was sustained and the action dismissed. 

The petition alleges a contract in the form of a written 
proposal by plaintiff, and its acceptance. By this pro- 
posal plaintiff undertook to furnish architectural services 
and to take supervision of the work “at following rates: 
For full professional services (including supervision), 3 
per cent upon the cost of work. For partial services as 
follows: Preliminary studies, 0 per cent; preliminary 
studies, general drawings, and specifications, 1} per cent; 
detail drawings, 4 per cent; supervision, 1 per cent.” 
The proposal also contained the following: “In case of 
abandonment of the work, the charges to be based on the 
lowest responsible bid.” It is alleged that plans were 
submittéd for a high school building of the estimated 
cost of $90,000, and were by the board of education ac- 
cepted; that thereafter the board undertook to erect a 
cheaper building, and other plans were prepared and 
accepted for a building of a less cost; that bids were re- 
ceived and a responsible bid made for the sum of $75,515, 
which was the lowest bid. Recovery was sought for the 
value of preliminary studies, general drawings, and speci- 
fications for the more expensive building, and for pre- 
liminary studies, general drawings and specifications, 
and detail drawings for the cheaper building. It is also 
charged that all plans were finally abandoned. 

In support of the judgment of the district court it is 
first argued that the contract set out is not a contract 
with the district, but one with certain persons claiming 
to be a building committee. It is true that the written 
acceptance of plaintiff’s proposal as pleaded is signed on 
behalf of the district only by three persons styling them- 
selves a building committee; but it is further alleged 
that the contract was ratified by the board of education, 
so that on demurrer the objection made has no force, 
provided the board of education itself had authority to 
enter into such a contract. On that question the argu- 
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ment of defendant in error is based entirely on the as- 
sumption that the contract was for a step in the erec- 
tion of a schoolhouse, and that it falls within the rule 
of School District v. Stough, 4 Neb. 360, and later cases, 
holding that a school district may contract for the crec- 
tion of schoolhouses only with regard to funds on hand 
for that purpose. It is then said that the petition fails 
to show the possession of funds especially dedicated to 
building purposes. Plaintiff in error contends that the 
rule invoked applies only to what he'styles “country dis- 
tricts,” and that in cities a board of education has wider 
powers. This question we need not consider. As to a 
portion at least of the work sued for we are satisfied that 
it does not fall under the head of construction. The con- 
tract was severable in its terms. It contemplated pre- 
liminary studies and general drawings and specifications, 
and also detail drawings and supervision. It contained a 
method for determining the price in case of abandonment 
of the scheme. The work of an architect may or may not, 
according to circumstances, fall under the head of build- 
ing operations. It is perfectly clear that if a man whose 
artistic tastes led him toward fondness for architecture 
should employ an architect to muke purely fanciful de- 
signs for the gratification of that taste, he would not 
thereby be indulging in building or in any feature 
thereof. Again, drawings prepared by an architect for 
the benefit of an architectural museum or institution of 
learning and for display there would have nothing to do 
with actual building. Certain periodicals, for the delec- 
tation of their readers, habitually publish elevations and 
plans of possible houses, and these are presumably pre- 
pared by architects, but such an architect, by making 
such plans for publication, does no work of construction. 
On the other hand, an architect who prepares plans ac- 
cording to which a building is actually constructed may 
be said to furnish work in the construction of such build- 
ing, especially when hie superintends the construction. 
But the preparation of plans is often necessary as a pre- 


VOL. 58] JANUARY TERM, 1899. ° 167 


Fiske v. School District. 


liminary, merely to assist an owner in determining 
whether he shall build, and if so, how. While the pro- 
ject remains in this stage the work cannot be said to be 
of a structural character. In the project of building a 
schoolhouse the initiative must be taken by the officers 
of the district, and they must have authority to incur 
reasonable expense in such initiatory steps. ‘To ascer- 
tain what sort of a building is required and its probable 
cost is one of those steps. If bonds must be authorized, 
plans which will inform the electors in this matter are 
almost an essential, certainly a proper, preliminary. It 
is true that in Von Dorn v. Mengedoht, 41 Neb. 525, it was 
held that an architect who prepares plans and superin- 
tends construction furnishes labor in the erection of a 
building and is entitled to a mechanic’s lien therefor; 
but there the superintendence was emphasized as if an 
essential element. Perhaps if the building be actually 
constructed, the drawing of plans then enters into the 
construction, but this we do not decide. What we hold 
is that the preparation of plans and specifications, merely 
in anticipation of erecting a building,—-an anticipation 
which may or may not be realized,—is not essentially 
a building operation, and may be authorized by a school 
district even before the actual building could be under- 
taken. The distinction has been sharply drawn in Penn- 
sylvania, where it is held that an architect who superin- 
tends construction may have a mechanic’s lien for his 
work, but that one who merely prepares plans to enable 
the builder to determine the kind of a building he will 
erect does no work “for or about the construction of the 
building,” and has, therefore, no lien. (Bank of Pennsyl- 
vania v. Gries, 35 Pa. St. 423; Price v. Kirk, 90 Pa. St. 47.) 
So in Texas, the architect’s fees cannot be considered as 
a part of the estimate of construction. (Smith v. Dickey, 
74 Tex. 61.) 

Whether, in view of the special provision for ascer- 
taining the price of the services in case of abandonment, 
the plaintiff would be entitled to anything for the first 
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set of plans, which were not pursued so far as to obtain 
bids, we need not, and prefer not, at this time to decide. . 
Whether he was entitled to anything for detail drawings 
for the second building may perhaps depend upon proof 
of facts with reference to the profession of which we can- 
not take notice. It is, however, clear that under the alle- 
gations of the petition he could recover at least for the 
preliminary studies aud general drawings for the build- 
ing for which bids were received. The board had as 
much authority to contract for such work as it would 
have to employ some one to draw a proposition looking 
to a vote for building bonds, or to pay for the advertis- 
ing of such an election. 


REVERSED AND REMANDED. 


ELLEN LINDSAY, APPELLEE, Vv. WILLIAM B. PALMER, 
APPELLANT. _ 


FILED FEBRUARY 23,1899. No. 8713. 


Forgery. Evidence examined, and held to sustain a finding that a 
deed was forged. 


APPEAL from the district court of Dakota county. 
Heard below before Evans, J. Affirmed. 


M. B. Davis, for appellant. 
Jay & Welty, contra. 


IRVINE, C. 


Elien Lindsay brought this action against Palmer, al- 
leging that plaintiff and Mary Jane Lindsay had been 
the owners of certain described land; that in 1883 a deed 
purporting to have been executed by them was placed 
upon record, the deed running to one Summerville; that 
the defendant claimed through mesne conveyances from 


VOL. 58] JANUARY TERM, 1899. 169 


Lindsay v. Palmer. 


Summerville; that in fact plaintiff had never executed or 
delivered said deed and never authorized its execution. 
The answer presented an issue as to the forgery of the 
deed. The district court found for the plaintiff and 
quieted title in her. The defendant appeals. 

The main question is one of fact—the sufficiency of the 
evidence to sustain the finding that the deed was forged. 
The plaintiff testified positively that she did not sign 
the deed, or authorize its signature, and that she knew 
nothing of its existence until shortly before this suit was 
begun. Defendant relies on certain cases holding that 
the presumption of genuineness from the certificate of 
the acknowledging officer cannot be rebutted by the tes- 
timony of the supposed grantor alone. In this case the 
officer was on the stand as a witness, and we are impelled 
to quote the essence of his testimony. He had known 
the grantors for a long time. “I remember some person 
calling on me to make a deed for the property in question 
and for the Lindsay girls to Summerville. I knew Sum- 
merville as well. I remember that I made the deed— 
prepared the deed in my office on that request one even- 
ing, but did not take the acknowledgment of it until the 
next morning or day. My impressions are—but I am-not 
clear about that—that it was neither of the grantors that 
called on me to make the deed, but another person who 
called at the office.” 

Q. Do you remember who that person was? 

A. No, I do not remember clearly who that was. I 
remember that I was somewhat solicitous about the 
matter on account of the impecunions circumstances of 
the grantee, and wondered whether the girls were get- 
ting their money from him. But the next morning I took 
the deed and went up to this part of town where one of 
the Orrs lived then, as they always have in the Orr 
property, to take the acknowledgment of the grantors, 
T remember very clearly that I did that. 

Q. Ellen Lindsay was present at the time? 

A. Well, I say she was present, but I say that from 
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the knowledge I have of my official integrity when I have 
written it here on this deed, but I cannot say it with ab- 
solute certainty from recollection of seeing her as I now 
see her. Dut I have no hesitation in saying that she was 
either there in person or—Well, that is my testimony, 
that she was there, both of them. 

Q. What is or was your practice with reference to the 
acknowledgment of instruments as you acknowledged 
that, without the parties having executed the instru- 
ments? 

A. Well, my practice was that I prided myself some- 
what on being very particular about that, with this qualt- 
fication: My. Stott and Mr. Chambers and another one 
or two, who were dealing somewhat largely in real estate, 
and I took a good many acknowledgments of their wives, 
and I did not always do that in that case—or in their 
cases—that is, go to the wife in each case or have her 
come to the office to write her name on the deed. But in 
no case do I believe I ever took an acknowledgment 
without the grantor signing it in my presence or telling 
me that they had signed it except in those cases that I 
have mentioned. And in those cases they told me—the 
wives had told me to do that thing when their husbands 
presented deeds for my acknowledgment with their 
signatures—I knew them well—to not give them that 
trouble. In other cases I have no recollection of ever 
allowing myself to do that. I do not believe I ever did 
it. But this is a long time ago, and I only sweat to it 
with that degree of certainty that human minds will bear 
reasonably. 

On cross-examination the witness was asked: “Had 
she [the plaintiff] been absent, and Mary Jane present, 
and she had told you that it was all right, you would have 
acknowledged the deed? A. Well, that is within the line 
of possibilities.” 

We have quoted this for a twofold purpose: Tirst, to 
show that any presumption from the certificate of ac- 
knowledgment was in this case overthrown by the testi- 
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mony of the officer himself, that from complacency, 
and to avoid causing people trouble, he did habitually 
with some persons make false official certificates, and 
that he might have done so in this case if plaintiff’s co- 
tenant had so requested. Jfurther, we quote it in the 
hope that other officers, seeing the case, may have a juster 
seuse of the responsibilities resting upon them and may 
avoid a laxity of action in this respect that we fear is 
not altogether unknown in the state. The evidence not 
only supports the finding, but it would hardly support 
any other. ‘The defendant pleads an estoppel, by charg- 
ing that plaintiff, knowing of the existence of the deed, 
permitted him and his grantors to purchase from the 
erantee under the forged deed and to make improve- 
ments on the property. The proof is that plaintiff had 
no knowledge of the existence of the deed until after 
defendant’s rights had accrued, and there is no proof 
whatever that she knew of the different purchases or 
of the making of any improvements, 
AFFIRMED. 


UNION Pactric RAILWAY COMPANY Vv. REUBEN VINCENT. 
FILED FEBRUARY 23,1899. No. 8719. 


1. Parties: Derect: WaAIvrer. A railroad company made with two 
persons a contract, in form joint, for the transportation of 
horses, a portion of which belonged to one of the shippers and 
the remainder to the other. None was owned in common. The 
horses of ane were injured, and he sued, naming the other as 
a defendant because he refused to join as plaintiff. No objec- 
tion was mace for defect of parties until the trial began. Held, 
Without deciding how an action in such case should be brought, 
that the railroad company could not complain because one of 
three situations must exist: The suit was sufficiently brought by 
the person whose stock was injured, as the real party in inter- 
est; or clse it was sufficient to make the other a defendant alleg- 
ing that he would not join as plaintiff; or if he must necessarily 
have joined as plaintiff, the defect appeared on the face of the 
petition and was waived by not demurring on that ground. 


: ExpLanation, Section 42 of the Code of Civil Pro- 
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cedure, requiring a person who should have been joined as plain- 
tiff, but who refuses, to be made a defendant, the petition stat- 
ing the reason, requires the reason for not joining him—that is, 
his refusal—to be stated, and not his reason for such refusal. 


Re) 


. Depositions: Excrrrions. An exception other than for incompe- 
tency or irrelevancy, made to a deposition, must be filed before 
the trial commences, but unless one of the parties so demands, 
it need not be ruled on prior to the trial. 


4, 


: Lime or Fininc. To secure a reversal error must affirma- 
tively appear. Therefore, when it appears that exceptions to 
depositions were filed the day the trial began, it will not bea 
presumed that they were filed after the commenceinent of the 
trial, although it appears they weve not called to the attentiou 
of the court until jurers had been called into the box. 


5, Common Carriers: Contracts. Jn an action on a contraet of ship- 
ment, not naming the carrier, evidence examined, and held to 
sustain a finding that the defendant was the carrier making the 
contract, 


oO 


. Pleading: NeciicencrE. A general averment that the defendant 
was negligent, without setting out the negligent acts or omis- 
sions, is sufficient, unless the pleading be attacked by motion. 


7 Review: OrreR ofr Proor. Assignments of error based on the ex- 
clusion of testimony are unavailing, unless when the ruling was 
made'the party complaining made a tender of the proof he ex- 
pected to elicit. 


8. Common Carriers: Limirina Lrasivity. The rules announced ‘in 
St. Joseph & @. L. R. Ca, v. Palmer, 38 Neb. 463, and Atchison, 7. & 
S. #. R. Co. ve. Larcler, 40 Neb. 356, with reference to contracts 
limiting the liability of common curriers, reaftirmed. 


Error from the district court of Gage county. Tried 
below before Lizrron, J. Affirmed. 


W. Rk. Kelley and FL. P. Sinith, for plaintiff in error. 
A. Hazlett and F. N. Prout, contra. 


IRVINE, C. 


Reuben Vincent began this action against the Union 
Pacific Railway Company and Lafayette Simpson, alleg- 
ing that the Union Pacific Railway Company was a com- 
mon carrier from Beatrice, in this state, to Portland, 
Oregon, and contracted with Vincent and Simpson to 


Vou. 58] JANUARY TERM, 1899. 173 


Union P. R. Co. v. Vincent. 


safely carry a car load of horses from Beatrice to Olym- 
pia, Washington; that in said car were nineteen horses, 
ten of which belonged to plaintiff in severalty and nine 
to Simpson; that in transit, and at a point in Idaho, cer- 
tain of plaintill’s horses were injured and one was killed 
by the negligence of defendant company in handling its 
train; that Simpson refused to join as a plaintiff and 
was therefore made a defendant. Damages were sought 
because of the injury to plaintiff’s horses. Plaintiff had 
judgment and the railway company brings the case here 
for review. 

The defendant company urges as a ground of reversal 
that the contract of shipment was a joint contract of 
Simpson and Vincent, and that they should have joined 
as plaintifis. This point was raised by objection to the 
introduction of evidence and otherwise during the trial. 
The case is in this aspect certainly unnsual. It appears 
from the petition itself that the contract was made with 
both Simpson and Vincent; that no horses were by them 
owned in common, but some belonged to one and the 
rest to the other. A recovery is sought for injury to 
those belonging to Vincent alone. We need not consider 
what is the correct practice in such case. There are only 
three possible views of the law, and according to any one 
the railroad company cannot now complain. It might 
perhaps be said that as the Code of Civil Procedure re- 
quires an action to be brought in the name of the real 
party in interest, and as that party has been defined to 
be the person entitled to the avails of the action (Gerner 
v. Church, 43 Neb. 690; WNiusella v. Sharp, 47 Neb. 664), 
the action might properly be brought by Vincent alone. 
Again, it might be claimed, as is claimed in argument, 
that the defendant is entitled to have all the parties to 
the contract in court, to avoid a splitting of causes and 
multiplicity of actions. If so, the case would seem to 
fall within section 42 of the Code, which provides that 
‘Gf the consent of one who should have been joined as 
plaintiff cannot be obtained, he may be made a defend- 
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ant, the reason being stated in the petition.” Such was 
the course here taken. It is said that the reason was not 
here so stated, but we take it that what the statute de- 
mands is that the reason for not joining such person as 
plaintiff be stated—that is, that he refuses to join; nor 
the reason for his refusal, which he is not obliged to 
give, and which the plaintiff has no means of ascsrtain- 
ing and often cannot state. It is said in the briefs that 
no service was had on Simpson, and that he had not ap- 
peared prior to the making of the objection. There is 
nothing in the record to show that there had been no 
service on Simpson, and immediately after the interposi- 
tion of the objection and ruling thereon Mr. Wazlett en- 
tered his appearance for Simpson. Thus, if the ruling 
was, when made, erroneous, it was, as the event showed, 
without prejudice, because Simpson did appear and was 
bound by the judgment. It is argued that because Mr. 
Hazlett appeared for the plaintiff the usual presumption 
of authority will not be indulged to appear for a de- 
fendant. There is shown nothing antagonistic in the in- 
terests of Simpson and Vincent, so that one man might 
not represent both, and we must presume that Mr. Haz- 
lett entered his appearance in pursuance of authority and 
with regard to his duties as an officer of the court. But 
a third view is presented, which is that in such a case, 
an action on a contract, in form joint, section 42, above 
referred to, cannot apply, and that it is essential that 
all joining on one side of the contract shall join as plain- 
tiffs to the action. If that were true, which we do not 
decide, the defect of parties plaintiff appeared on the face 
of the petition, and not having been raised by demurrer 
on that ground, was waived. (Code of Civil Procedure, 
secs. 94, 96.) 

Error is assigned on the suppressing of a.depositiou 
which the defendant company had taken, and which was, 
although it had been suppressed, offered on the trial and 
excluded. The special ground of this assignment is that 
the exception to the deposition was not made and filed 
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1 OF 


before the commencement of the trial. The record does 
not affirmatively disclose a violation of section 390 of the 
Code, which requires exceptions other than for incompe- 
tency or irrelevancy to be made and filed before the 
commencement of the trial. The motion to suppress was 
filed the day the trial began, but from the transcript it 
would appear that it was made and ruled on‘before the 
jury was impaneled. From the bill of exceptions it 
would seem that it was called to the attention of the 
court after some jurors had been called into the box but 
before the jury was impaneled. By section 391 of the 
Code it is only when one of the parties so demands that 
exceptions to depositions must be decided before the trial 
commences, otherwise it is sufficient if they be filed be- 
fore the trial. Therefore we need not determine whether 
the trial begins, as defendant contends, when parties an- 
nounce themselves ready, or whether only after the jury 
is sworn, as plaintiff argues. A judgment will not be re- 
versed unless error affirmatively appears, and as the in- 
ference from the record is that the motion was filed be- 
fore the trial, although on the same day, we cannot say 
there was error in ruling thereon after some jurors were 
in the box. What would be the rights of a litigant who 
suffered such a ruling by reason of a motion unreason- 
ably delayed, as to securing a contintiance, are not here 
presented, because the defendant suggested no surprise 
or unreadiness and asked no postponement after the dep- 
osition was suppressed. 

The evidence shows that the horses were shipped from 
Beatrice to Olympia; that from Beatrice to Valley ex- 
tends a line of road owned by the Omaha & Republican 
Valley Railway Company; that it there connects with 
the line of the Union Pacific Railway Company; that at 
Granger, Wyoming, there diverges from the latter line 
that of the Oregon Short Line & Utah Northern; that 
these were the lines of shipment, and that the horses 
were injured in Idaho, on the line of the Oregon Short 
Line & Utah Northern. The shipment was a through 
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shipment, and the bill of lading so provided. The 
Union Pacific Company denied that it had made the con- 
tract or undertaken the transportation of the horses ex- 
cept as an intermediate carrier between the Omaha & 
Republican Valley and the Oregon Short Line. This 
made the principal issue of fact, and was by the jury, 
under instructions not complained of except as un- 
founded on the evidence, determined in favor of plaintiff. 
Ordinarily, the railroad undertaking the shipment is 
named in the contract, but here the contract is very pe- 
culiar, It is headed “Union Pacific System,” and also 
bears at the top the words “Union Pacific, the Overland 
Route.” Itis dated “Beatrice Station,” and begins, “This 
agreement, entered into on the day above stated, between 
the company controlling and operating the line at and 
from said station.” Thus the question of fact seems to 
be what was the company, not owning, but controlling 
and operating, the line at Beatrice. An effort was made 
to show that the Omaha & Republican Valley Railway 
Company was a distinct corporation, owning, controlling, 
and operating the line from Beatrice to Valley, and that 
the Union Pacific had no control over either that line 
or the Oregon Short Line, so that it neither contracted 
to transport the horses to Olympia nor were they injured 
on its line. It was, however, shown that the Union Pa- 
cific owned the greater part of the stock of the Omaha 
road; that all three lines already named were operated 
under the name of Union Pacific System; that while they 
had separate officers, the same men occupied correspond- 
ing offices for each company; that the general offices 
were the same, although separate books were kept at 
the same desks, and there were many minor details dis- 
closed indicating that there was such a close communion 
of interests and management as to indicate that all three 
lines were operated by a single concern, and that was the 
defendant company. Thus it was shown that in 1893 al 
the lines passed under the control of the same receivers 
in a single action. The general manager for these re- 
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ceivers testified as follows: “Do you know how the Union 
Pacific System handles the Omaha & Republican Valley 
Railway Company’s lines? JI believe Ido. By what au- 
thority? By authority given them by the board of di- 
rectors of the Omaha & Republican Valley line, I pre- 
sume.” By the testimony of another witness it is shown 
that the Union Pacific System was a somewhat informal 
consolidation of various companies, all more or less 
under the control already of the Union Pacific Company. 
While there was an attempt to show that “Union Pa- 
cific System” was merely a name, a “trade-mark,” as wit- 
nesses styled it, it is impossible to understand how a 
trade-mark can, with or without authority, manage and 
control a railroad. There is ample in the evidence to 
support the theory that the scheme was devised, to use a 
homely expression, for the purpose of hitting if it was a 
deer and missing if it was a calf, and to warrant the con- 
clusion reached by the jury that in this instance the calf 
had been struck. 

It is said that there was no sufficient averment of neg- 
ligence. Assuming that it was necessary to aver and 
prove negligence in such a case, it was here sufficiently 
averred by a general charge that the company negli- 
gently handled the car containing the horses in giving 
momentum to its train, so that the horses were injured. 
While the nature of the negligence should be pleaded, a 
general averment is sufficient, unless the pleading be at- 
tacked by motion. (Omaha & R. V. R. Co. v. Wright, 49 
Neb. 456.) It is said that the petition shows that the 
horses were injured in giving momentum to the train, 
and that this being a necessary act, it could not have 
been negligently done; but the averment was that the 
act was performed in a negligent manner. It is argued 
that there was no evidence of negligence, but we are 
satisfied that the evidence was on this point sufficient to 
go to the jury, again assuming that it was necessary to 
prove negligence. 

Several assignments of error relate to the exclusion of 

16 
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evidence offered by the defendant, chiefly bearing on the 
quantum of damages. We cannot reach the merits of 
these assignments, because in no case was there made a 
tender of the proof. This, by an uninterrupted course 
of decisions, is necessary to preserve for review a ruling 
excluding proof. 

The contract of shipment contained restrictions and 
limitations upon the liability of the company, both as 
to the amount of damages recoverable and the liability 
for any damage. It is unnecessary to set these out. They 
have all been passed upon in former cases. It is argued 
that these restrictions are not contrary to the law of the 
state, and if they are, that the state law is not here ap- 
plicable, because the shipment was of an interstate char- 
acter, and subject to regulation by congress alone. 
Every phase of this argument has been met and deter- 
mined adversely to the defendant in St. Joseph & G.I. R. 
Co. v. Palmer, 38 Neb. 468, and Atchison, T. & 8. F. It. Co. 
v. Lawler, 40 Neb. 356. It would be useless to renew the 
discussion or restate the particular questions. 

Some other specitic assignments of error are relied on, 
but they have been directly or logically disposed of by 
what has been already said. 


‘AFFIRMED. 


CHARLES REICHERT, APPELLANT, V. PAUL KELLER ET AL., 
APPELLEES. 


Fitrp FEBRUARY 23,1899. No. 8762. 


Right of Way: ABANDONMENT: TREspAss. The construction of a 
fenced Jane across the right of way of a railroad company and 
beneath a bridge carrying the tracks, so as to provide a subway 
for the passage of live stock, is not so foreign to the purposes of 
a grant of land for railroad purposes that the grantor can com- 
plain thereof as an abandonment of the right of way granted 
or as a trespass upon his reversionary rights. 
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APPEAL from the district court of Saunders county. 
Heard below before SEDGWICK, J. Affirmed. 


C. Hollenbeck, for appellant. 


J. Ei. Frick, W. J. Courtright, and J. B. Shecan, contra. 


IRVINE, C. 


The petition in this case against Paul Keller and the 
Fremont, Elkhorn & Missouri Valley Railroad Company 
states a complaint against the defendants for obstruct- 
ing a drainage ditch of plaintiff and for also obstructing 
a passage-way for live stock across the right of way of the 
railroad company. The answers, admitting certain facts, 
amounted to general denials of the wrongful acts 
charged. The object of the proceeding was to restrain 
the defendants from maintaining the obstructions. 
There was a general finding for the defendants, the case 
was dismissed, and the plaintiff appeals. 

While on some points the evidence was conflicting, 
the facts, as determined from the uncontradicted evi- 
dence, and by the court’s finding on controverted points, 
are as follows: Reichert owns a tract of land across 
which passes, from east to west, the line of the railroad. 
The company’s right is derived from a deed made by 
Reichert in 1887, which, it is conceded, did not pass the 
fee, but only what is usually, but inaccurately, styled an 
easement—more technically, a right of way. The strip 
granted for that purpose is one hundred feet wide. A 
few feet west of the eastern boundary of Reichert’s land 
he had, prior to the construction of the railroad, made 
a ditch for drainage purposes, running north and south, 
and apparently about two feet wide at the bottom and 
not more than four at the surface. In constructing the 
railroad the track was carried upon a bridge across this 
ditch. The bridge is about twelve feet long and its cen- 
ter is almost over the ditch. Keller owns land on each 
side of the railroad and immediately adjoining Reichert 
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to the east. To afford Keller a passage or runway for 
his live stock across the right of way of the railroad the 
company constructed for him two fences, parallel and 
six feet and one-half apart. These formed a lane be- 
ginning on Keller’s land where it cornered upon that of 
teichert, then extending northwesterly until it reached 
the bridge, passing under the bridge adjacent to its 
eastern end and to the east of the ditch, and thence turn- 
ing northeasterly so as to debouch again on Keller's 
land north of the right of way, and where it on that 
side meets Reichert’s. Thus both ends of the Jane are 
entirely opposite land occupied by the railroad and not 
within Reichert’s grant, but the greater part of its 
course is over that part of the right of way granted by 
Reichert, and it extends, where it passes under the 
bridge, as much as nine feet upon that land. A sub- 
stantially similar state of affairs had existed for about 
four years prior to the bringing of this suit. It is 
charged that the defendants had obstructed the flow of 
water in the ditch. The proof shows that Keller, to 
afford a firmer pathway for his cattle, had placed under 
the bridge a quantity of bricks, but while the evidence 
is conflicting, there is much to show that this was to the 
east of the ditch and that, in any event, the ditch was 
lower under the bridge than either north or south 
thereof, and that the flow of water was in no way im- 
peded. We take it from the briefs that the appellant 
now concedes that the finding adverse to him is sustained 
by the evidence on this point. 

The charge that the defendants had interfered with 
a passage-way for plaintiff's stock has absolutely no sup- 
port in the evidence. The proof shows that there remains 
to the west of the ditch a sufficient passage-way under 
the bridge to permit of a runway on that side sufficient 
for all such purposes, and at least as wide as Keller’s. 
It also appears that the railroad company offered to con- 
struct such a runway for plaintiff, and, if preferred, to 
box in or tile the ditch so as to give him all the space 
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not oceupied by Keller’s lane for a runway. This plain- 
tiff refused, giving as a reason that he had no use for a 
passage-way. This proof is not contradicted. It is, how- 
ever, sought to impeach the decree of the district court 
on the ground that the company’s right is only to a way 
for railroad purposes; that, subject to that use, the ex- 
clusive dominion over the land granted by Reichert re- 
mains in him. It is then argued that a runway for 
Keller’s stock, is not within the purposes of the grant, 
and its construction is a trespass upon the reserved 
rights of Reichert. Jt is useless on this question to enter 
upon an exhaustive discussion of the privileges of rail- 
road companies under similar grants. The grant cer- 
tainly passed the exclusive right to the use of the land 
for all purposes necessary or reasonably convenient for 
the proper construction and operation of a railroad. A 
subway for stock, to permit its free passage from one 
side of the tracks to the other, is, we think, within the 
scope of the company’s rights. We might take notice of 
the fact, even had it not been proved, that such subways 
conduce to safe and convenient operation of the railroad, 
by avoiding the necessity of crossings at grade. It is 
true that it has been held that passage-ways for the 
passage of unattended live stock are not within the stat- 
ute requiring railroads to provide farm crossings. 
(Omaha & R. V. R. Co. v. Severin, 30 Neb. 318.) But that 
is immaterial. Crossings whereby the farmer may drive 
his stock from one side to the other are within the stat- 
ute; and if the railroad company can provide a free and 
safe subway, it may avoid the dangers attendant upon 
a grade crossing, or at least decrease its use and conse- 
quent dangers. Thus both railroad company and the 
public are protected from dangers incidental to railroad 
operation, and a device which serves such a purpose is 
certainly not foreign to the purposes for which the land 
was acquired. Such a structure is as much a part of the 
construction of the railroad line as a cattle-guard, or 
even a highway crossing. It is quite certain that Reich- 
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ert suffers no damage or even inconvenience by the struc- 
ture complained of. He relies on a purely technical right 
derived from real estate conveyancing, and which, if 
it exists, must be because of so narrow a construction of 
a grant in favor of the grantor, and against recognized 
principles of construction, as would lead, if logically 
carried out, to forbidding a railroad company to do more 
than to build its tracks and run its trains, aud which 
would thereby forbid many of the most necessary precau- 
tions and public conveniences expected of well regulated 
railroads, The district court properly refused the in- 
junction, 
AFFIRMED. 


WILLIAM WINCHESTER, APPELLEL, v. Many M. Roys ger 
AL., IMPLEADED WirH WaAurir G, CLARK, ADMIN- 
ISTRATOR, APPELLANT. 


FILED Marcu 8, 1899. No. 8793. 


Affirmance of Judgment Upon Conflicting Evidence. 


APPEAL from the district court of Douglas county. 
Heard below before PowuLy, J. Affirmed. 


Congdon & Parish, for appellant. 
Francis A. Brogan, contra. 


Prr CuRIAM. 


In this case there is involved nothing but questions of 
fact determined by the district court upon conflicting 
evidence, and accordingly its judgment is 


AFFIRMED, 
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NEBRASKA NATIONAL BANK OF OMAHA ET AL., APPEL- 
LANTS, V. WALTER G. CLARK, ADMINISTRATOR, AP- 
PELLEE. 

FILED Marci &, 1899. No. 8749. 


1. Corporations: Loans By DirecToRS: PREFERENCES. Directors of a 
corporation euch made a loan of money to it with the under- 
standing or agreement that in payment or enforcement of the 
debts thereby created no one should have or obtain a preference 
over another. It was subsequently ordered, all being present 
and acting, that negotiable promissory notes be executed and 
delivered to the parties evidencing the debts which originated 
in the Joan transactions. Held, That the latter adjustment wag 
under such circumstances and attendant facts as evinced the 
intention to annul and abrogate the agreement which accom- 
panied the loans. 


: JUDGMENTS. A director of an insolvent cor- 
poration may not through any advantage gained by reason of, 
or which may be taken of, his directorship obtain or secure a 
preference of debts of the corporation to him or in which he is 
materially interested, but a judgment for such debt secured 
without any such advantage will be upheld even though it may 
work a preference of the debt. 


ia) 


: ies : . One of the directors of the corpora- 
tion who had made it a loan, and who, under the order of the 
managing board relative to issuance of promissory notes to 
members who had made loans to the company, was entitled to 
receive such a note, died and his son was appointed adminis- 
trator of the estate, also became a director of the company, and 
applied for, and there was executed and delivered to him as ad- 
ministrator, a note of the corporation in the amount of the loan 
debt. The corporation became insolvent, and thereafter there 
was recovered a judgment against it, and in favor of the admin- 
istrator, by default for the amount due on the note. Held, From 
the evidence, that there had been no advantage taken by the son 
of deceased direetor, and administrator of his estate, of the 
former’s position of director of the corporation to obtain in the 
suit and judgment on the note a preference over other creditors 
of the corporation. 


AppwaL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed, 


Warren Switeler, for appellants, 


Congdon & Parish, contra, 
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Harnison, C. J. 


It appears herein that about twelve years since Andrew 
Gilchrist, Milton Hendrix, Victor G. Langtry, Hugh G. 
Clark, and George J. Hunt, with a common purpgse and 
pursuant to an agreement to so act, purchased lots and 
lands in and adjacent to Florence, which was a village 
near Omaha. Subsequently the parties named organized 
a corporation, “The Omaha and Florence Land & Trust 
Company,” and lands and lots theretofore purchased by 
the parties pursuant to the agreement or common in- 
tention to which we have before referred were conveyed 
to the compauy and the parties, and each party received 
non-assessable stock of the corporation to the amount 
equal to the agreed valne of the property he had trans- 
ferred to the corporation. The individual members who 
composed the corporation apparently became thoroughly 
impressed and imbued with the idea of the ultimate great 
success of the business venture, the active furtherance 
of which had suggested and moved the formation of the 
company, and the favorable thought induced correspond- 
ent action. Mach member loaned to the company quite 
a considerable sum of money, and the aggregate of these 
sums was invested in the real estate operations of the 
corporation. At the time the loans were made to the 
company it was agreed among the individuals who made 
them that at no time should one be paid in advance of,’ 
or more at any time than, the other, and if it ever became 
necessary to enforce payment all should stand on an 
equal footing in all particulars, and neither, in point of 
time nor otherwise, have or be granted a preference over 
another. Subsequently one of the members of the com- 
pany requested of the board of directors that there be ex- 
ecuted and delivered to him a promissory note evidencing 
the indebtedness of the company to him in the amount of 
the loan which he had made it. The request was consid- 
ered and refused. It was afterward, or at another and 
later meeting of the directors, renewed and, after full de- 
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liberation, granted. It was of the evidence that the re- 
fusal of the request when first presented was prompted 
by the consideration, or based upon the conclusion, that if 
granted it would be, or involve, an abrogation of the 
agreement or understanding which prevailed in regard to 
the uniformity in the manner and order of the payment of 
the loans, and that when it was granted it was believed 
and understood that such would be, and was, its effect. 
Pursuant to a vote of the directors which allowed such ac- 
tion, promissory notes were at times, when applied for by 
members who had advanced money to the corporation, 
executed and delivered to them. These notes were in 
the ordinary form and negotiable, and were some of them 
sold and duly transferred. In at least one instance the 
claim against the company in favor of a member which 
arose from the transaction of loan was by the holder as- 
signed to third parties and the notes were, on application 
therefor, executed and delivered to the assignees. Hugh 
G. Clark died without having asked for a note of the cor- 
poration in the amount of his loan to it, and Walter G. 
Clark was appointed administrator of his estate; after 
which it was thought proper, and for the welfare of all 
interested, that he should become an active working mem- 
ber and director of the corporation. To effect this he de- 
livered fifty shares of the stock of the company of the 
number which belonged to the estate, to the corporation, 
and they were canceled and the same number of new 
shares were issued directly to him, not in his representa- 
tive capacity, but individually. Some time afterward 
it was concluded that this arrangement was not exactly 
right and the new shares were annulled and shares issued 
in favor of the estate or its administrator, and Walter 
G. Clark purchased one share of stock from some person 
and thus became a member of the corporation. After 
the company had become insolvent a holder of one of the 
notes to which we have referred instituted an action 
thereupon, and when Walter G. Clark, or his counsel, re- 
ceived information of the commencement of said suit, an 
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action was immediately begun for him, as administrator 
of the estate of his deceased father, to recover the amount 
due from the company to the estate on the note which had 
been given it against the company. Judgments against 
the company were rendered in these suits. The appel- 
lants herein had become owners of notes issued in the 
transactions between the company and its members, 
which we have hereinbefore set forth, and sued to enforce 
a recovery of the sums due, but at such times, in the 
course of terms of the courts during which judgments 
which were rendered, would be, and were in the regular ; 
settled legal view and marshalling of the liens of the 
judgments, subject and inferior to that of appellee. To 
adjust the liens of the judgments and have them ad- 
judged equal in rank or priority was the object of the 
present actions, and from an adverse decision of the trial 
court of the questions litigated the parties who instituted 
the suits have appealed to this court. 

It is urged for appellants that inasmuch as when the 
loans were made to the company by its individual men- 
bers there was an agreement that none of them should 
in payment have or obtain a preference, that this agree- 
ment ran with the debts and the notes and must now be 
recognized and given force, the effect of which would be 
to place these judgments on an equality in respect to rank 
as liens. The trial court in its decree set forth a finding 
that the agreement was made, but also adjudged that it 
was wholly annulled and set aside by the acts of all the 
parties. The latter was stated as a matter of law. 
Whether to be viewed as a matter of fact or law, it is 
true that an examination of the evidence discloses that 
the parties, when it was ordered that negotiable promis- 

. gory notes of the company be issued to all parties for the 
amounts of the loans, contemplated and believed the 
agreement to be at an end and destitute of any further 
effect. They first refused to issue the notes, on the ground 
that it would end the agreement, and when they finally 
ordered their execution and delivery they did it with the 
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idea that the agreement would be destroyed, and it seems 
but just and right to give recognition to the belief, which 
must have been based upon a correspondent intention; 
hence this argument must be overruled. 

A further argument is to the effect that inasmuch as 
Walter G. Clark was personally interested in the estate 
of which he was the administrator, and individually was 
a director of the company at the time the judgment in 
his favor as administrator was obtained, and the cor- 
poration was then insolvent, he could not by his judg- 
ment obtain a preference over other creditors of the com- 
pany. The judgments in question were all by default, for 
the reason shown in this cause that the company liad no 
defense against their renditious, and there was evidence 
{to support a finding that the suit by the administrator 
was wholly adversary and hostile, and the judgment was 
by default for the sole reason that the company had no 
defense to make. The contract of loan by which the in- 
debtedness of the company to Hugh G. Clark arose was 
one which a corporation might make with one of its di- 
rectors, if on close scrutiny it proved to be in good faith 
(Corder v. Plattsmouth Canning Co., 86 Neb. 548); and it 
is not claimed that there was any bad faith or unfairness 
in the one herein involved. It is the doctrine announced 
in this court that directors of an insolvent corporation 
cannot take advantage of their positions to obtain a pref- 
erence of debts which the corporation owes them, nor 
can they prefer debts to third persons on which they are 
bound as sureties. (Stough v. Ponca Mill Co., 54 Neb. 500; 
Tillson v. Downing, 45 Neb. 549; Ingwersen v. Edgecombe, 
42 Neb. 740.) Ilere it was a debt to the estate of a de- 
ceased director which it was sought by a judgment to en- 
force, and in a suit by an administrator who was then a 
director of the then insolvent corporation and also a son 
of the deceased director; but it was shown that neither 
the plaintiff in the suit nor any director actively partici- 
pated as directors in the default in the action or the ren- 


flition of the judgment. The record indicates that they 


188 NEBRASKA REPORTS. [ Vou. 58 


McConnell v. Lewis, 


were without blame, and their acts in regard to the suit 
and judgment were entirely fair; nor does the record dis- 
close that the administrator took any, or the slightest, 
advantage of his position as director, or information 
gained by reason thereof, to institute the suit or secure 
a judgment on the claim of the estate prior to any other 
creditor, He, or his counsel, gained notice, as might any 
person not a director, that a suit had been commenced 
against the corporation by one of its creditors, and an 
action was begun to recover the amount due the estate, 
which resulted in a judgment which is herein called into 
question. There was nothing shown from which it can 
be asserted that any advantage was taken of the position 
as director to gain any advantage or preference, and this 
being true, the judgment must be allowed to have the 
place in priority which it would ordinarily have, and the 
decree in the present case must be 
AFFIRMED. 


S. R. MCCONNELL ET AL. V. JOHN S. Lewis, JR. 
FILED MARCH 8,1899. No. 8774. 


1. Sale: Breacuw OF WARRANTY: DAMAGES: PLEADING. An answer in 
an action on an account for goods and merchandise sold and 
delivered admitted the sale, but alleged that it was with a war- 
ranty of quality and that the property was worthless; also al- 
leged damages. Held, A pleading of warranty, a breach thereof, 
and damages, and that there might be shown general damages 
in this case, that the property was of a market value less than 
it would have been if as represented, and that the pleader was 
not confined to proof of its entire worthlessness. 


2. : If the sale of a warranted article of per- 
sonalty is an executed one, the purchaser may retain the prop- 
erty, and in an action by the vendor for the purchase price 
recover damages which have arisen through breach of the war- 
ranty. 


3. Evidence: SAMPLES oF Goons: SaLEs. The action of the trial 
court, by which certain evidence was admitted, examined and 
determined not erroneous, 
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Error from the district court of Wayne county. Tried 
below before Ropinson, J. Affirmed. 


FLW. Burdick and Frank M. Northrop, for plaintiffs in 
error. 


Barnes & Tyler and James Britton, contra, 


HARRISON, C. J. 


The plaintiffs instituted this action to recover the 
amount alleged to be their due from defendant on ac- 
count of a sale of personal property by them to him. The 
defendant, in answer, admitted the sale, but pleaded that 
if was accompanied by a warranty of the quality of the 
article sold, which was some leather for use in his busi- 
ness of harness-maker, also a breach of warranty and 
damages thereby. Of the issues there was a trial, which 
resulted in a verdict and judgment by which defendant 
was allowed damages, ard the cause is presented to this 
court in an error proceeding in behalf of the plaintiffs. 

It is urged in argument that the trial court erred in 
its refusal to charge the jury as requested for plaintiffs 
in instructions 1, 2, and 3 prepared and presented for 
them. In the answer of the defendant there was a state- 
ment that the leather purchased “was entirely worthless 
and of no value,” and in each of the instructions to which 
we have just referred it was sought to have the jury di- 
rected that, unless the proof was to the effect that the 
leather was of no value, there was no defense established 
and the plaintiffs were entitled to a verdict for the full 
amount of the account. We do not deem the argument 
tenable. The allegations of the answer were of a war- 
ranty, its breach and damages, and evidence of each al- 
legation was competent and material, and if there was 
evidence of a warranty and a breach thereof, then any 
general damages might be proved to the extent of a whole 
or partial warranted value of the leather, and if shown, 
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they might be allowed. The defendant could not be held 
to proof of an entire Jack of value and none other. 

Another contention is with reference to the refusal of 
the trial court to give instructions 4, 5, and 6 requested 
for plaintiffs. By these instructions it was sought to 
have the jury directed that if the defendant knew when 
he received and used the leather, or by an examination 
might have discovered, that it was not as recommended, 
it then became his duty to notify the plaintiffs of such 
conditions, and if he had failed so to do, he could not 
successfully urge a claim for damages. ‘T’o this it must 
be said that there was evidence to show that the sale was 
an executed one. The action was against him on an ac- 
count of the consideration of a completed sale, and he 
could retain and use the leather and in an action on the 
account assert, prove, and recover his damages. (28 Am. 
& Eng. Ency. Law 810 and cases cited in note.) 

It is also urged that the trial court erred in the admis- 
sion in evidence of certain pieces of the leather in con- 
nection with the testimony of witnesses relative to the 
quality. The witnesses who were shown these pieces 
were competent to testify of the quality of leather, and 
it was further proved that what were introduced were 
fair samples of all the leather involved in the suit. We 
think, for the purpose and under the circumstances and 
conditions offered, the pieces of leather were properly 
received in evidence. No sufficient cause for reversal has 
been shown and the judgment will be . 
AFFIRMED, 


LAWRENCE VIX v. FRANK E. WHYMAN. 
FILED Marci 8, 1899. No. 8797, 
1. Review: AssIGNMENTS OF Error. Alleged error in the admission 


of evidence of which there is no assignment in the petition in 
error will not be examined. 
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2. Sales: ACTION BY PURCHASER TO RECOVER OVERPAYMENT: VERDICT 
FoR PLAINTIFF. Evidence held sufficient to sustain the verdict. 


3. Allegations and Proof: Vartance: REVIEW. A variance between 
the allegations of the petition and the proof on an immaterial 
point does not furnish cause for reversal of a judgment. 


- Error from the district court of Lancaster county. 
Tried below before Haun, J. Affirmed. 


John P. Maule, for plaintiff in error. 
A. #. Howard and Jd. C. McNerney, contra. 


Harnison, C. J. 


This action was instituted by the defendant in error to 
recover an amount which he claimed he had overpaid the 
plaintiff in error in the purchase from the latter of some 
hogs. The overpayment, it was alleged, was made by 
reason of a mistake in the computation of the weight of 
the hogs at the time they were delivered to defendant in 
error. The answer, was a general denial. The result of 
a trial was a judgment for defendant in error, the re- 
versal of which is sought in an error proceeding to this 
court. 

It is argued that there was an erroneous admission of 
evidence during the trial. Of this subject there will be 
no examination, since in regard to it there is no assign- 
ment of error. (Grand Island & W. C. R. Co. v. Swinbank, 
51 Neb. 521.) 

Of the argument that the verdict was not supported 
by the evidence it must be said that an examination of 
the evidence reveals a sufticiency thereof to fully sustain 
the verdict, and it follows that it will not be disturbed. 
(Ashland Land & Live Stock Co. v. May, 51 Neb. 474.) 

The petition declared upon a payment based upon a 
mistake in the aggregate of the weights of a “couple of 
loads of hogs.” The evidence disclosed that the hogs 
were hauled to the station in three wagons and the 
weights were of the three loads and not of a “couple” (or 
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two) as stated in the petition. It is urged that the evi- 
dence in relation to the three loads does not tend to es- 
tablisu the allegations of the petition, which, as we be- 
fore set forth, were with reference to a “couple of loads.” 
The evidence of both parties was in regard to a sale of 
sixteen hogs, the weight, and a mistake therein which, 
it was asserted for defendant in error, resulted in the 
overpayment. That the hogs were hauled in two or 
three wagons, or that there were any particular number 
of loads, was not a material point of the litigated issues; 
hence that the petition was in terms of a “couple of 
loads” and the evidence showed three could not affect 
the final decision of the rights of the parties. The judg- 
ment must be 
AFFIRMED. 


“ 
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WESTERN UNION TELEGRAPH COMPANY V. CALL PUB- 
LISHING COMPANY. 


fILED MARCH 8, 1899. No. 8610. 


1. Telegraph Companies: AssociaTED Press: Reports: ConTRACcTS. 
The circumstances under which the contract by which the tele- 
graph company agreed to transmit to the other party to the 
contract the news reports of the Associated Press examined, and 
held not to show the contract to be elemental of the considera- 
tion of the agreement by the Associated Press to furnish the 
news reports to the party to the first mentioned contract other 
than the telegraph company. 


2. Public Service Corporations: INTERSTATE COMMERCE: DISCRIMINA- 
TION IN Rares. <A. public service corporation is amenable to the 
rules of the cominon law relative to discrimination in rates be- 
tween patrons for like intrastate or interstate services rendered 
under like conditions, the latter in the absence of congressional 
legislation on the subject, and courts will enforce the rules of 
general jurisprudence in such matters. 


3. : : . The evidence in regard to the difference in 
night and day rates for several cerfain classes of services held 
to furnish a basis for ascertainment of the measure of the dif- 
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ference in night and day rates in the services involved in litiga- 
tion, in the absence of evidence to show reason for a greater 
distinction. 


Error from the district court of Lancaster county. 
Tried below before CornisH, J. Affirmed. 


Estabrook & Dacis and Ames & Pettis, for plaintiff in 
error: 

In order to constitute an unjust discrimination there 
must be a difference in rates under substantially similar 
conditions as to service. (Western Union Telegraph Co. v. 
Call Publishing Co., 44 Neb. 326.) 

Where it is shown that a difference of rates exists, but 
that there is a substantial difference in conditions affect- 
ing the difficulties or expense of performing the service, 
no cause of action arises without evidence to show that 
the difference in rates is disproportionate to the differ- 
ence in conditions. (Western Union Telegraph Co. v. Call 
Publishing Co., 44 Neb. 326.) 

The petition is demurrable. (Siwift vr. Philadelphia & R. 
R. Co., 58 Ved. Rep. 858; Gatton rv. Chicago, RoI. & P. R. Co., 
63 N. W. Rep. [Ia.] 589; Murray v. Chicago dN. W. Re. Co., 
G2 Fed, Rep. 24.) 


John Af, Stewart, contra. 


References: Cox v. Lehigh Valley R. Co., 4 Int. Com. Rep. 
582; In ve Ecessive Freight Rates, 4 Int. Com. Rep. 68; 
Railroad Commission of Florida v. Savannah, F. & W. R. Co., 
5 Int. Com. Rep. 40; Interstate Commerce Commission v. Bal- 
timore & O. R. Co., 145 U.S. 263. 


Harrison, C. J. 


In this action a recovery was sought of damages al- 
leged to have accrued to the defendant in error by reason 
of unjust discrimination against it and in favor of an- 
other patron of the plaintiff in error in the rates charged 
fur contemporaneous services. There was a trial of the 

17 
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issues joined in the district court and the plaintiff was 
awarded a judgment. In an error proceeding in this 
court the judgment was reversed and the cause re- 
manded. A second trial in the district court resulted in 
a judgment for defendant in error, and the cause has 
been again removed to this court by the telegraph com- 
pany. The opinion rendered at the former hearing is 
reported in 44 Neb. 826, and contains an extended state- 
ment of the facts, to which we now refer the reader. We 
deem it unnecessary to again set them forth herein; as 
developed during the second trial, they were in the main 
similar to what appeared during the first. Wherein they 
were dissimilar or different, or such new facts as were 
shown at the second hearing, we will, to the extent nec- 
essary, State them in the connection in which they may 
be material. 

The defendant in error, hereinafter designated the Call 
Company, purchased of the Daily State Democrat, and 
there was assigned to the former an “Associated Press 
certificate,” by which it became entitled to receive daily 
and print certain press or news dispatches which were to 
be transmitted to it from Chicago by the plaintiff in error, 
hereinafter styled the telegraph company. 

When the Call Company purchased the certificate of 
the Democrat it immediately opened negotiations with 
the Associated Press relative to the dispatches and the 
contract for furnishing and reception of them. It ap- 
pears that as the contracts were usually made the Asso- 
ciated Press agreed to furnish the dispatches for a cer- 
tain stated sum, which was inclusive of the charges of 
the telegraph company for transmission; that the former 
collected the whole amount and settled with the latter. 
The Associated Press demanded, however, that the Call 
Company make its own contract with the telegraph com- 
pauy, which was done. It is now claimed that as this 
was demanded by the Associated Press a compliance 
with such demand was an essential of the contract be- 
tween it and the Call Company and it became and was 
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a part of the consideration for such contract. To this we 
cannot agree. It is plainly disclosed that the Associated 
Press did not desire to become bound for the payment of 
the charges of the telegraph company for dispatches sent 
to the Call Company, and that this moved the demand 
to which we have referred; that the transaction 
amounted to no more than a sale of the dispatches to the 
Call Company and ‘it providing the means of transmis- 
sion by its own contract, and that it should do so was 
not elemental of the consideration between it and the 
Associated Press. 

It is argued that the petition did not state a cause of 
action. The reasons given for this contention are that 
the pleading attacked declared upon a contract for inter- 
state business; that the regulation of such business rests 
exclusively with congress; that the statutes of Nebraska, 
by which it was sought to establish rules on the subject, 
were ineffective; that there was no regulative national 
law applicable and no rules of the common law in force 
or recognized as national rules or enforceable within the 
nation as an entirety, or within the states composing it 
or any one thereof, which, in the absence of statutory 
enactment by congress, might be invoked and be gov- 
ernable. In the case of Gatton v. Chicago, R. I. dé P. R. Co., 
63 N. W. Rep. [Ia.] 589, the’subject of the existence in 
the United States of the common law as national law 
was discussed, and it was decided in the negative. In 
the opinion in Swift v. Philadelphia & Nh. KR. Co., 58 Fed. 
Rep. 858, it was said: “Congress has not adopted the 
common law of Englands as a national municipal law. 
The courts of the United States have many occasions to 
enforce the common law, but in every instance it has 
been as the municipal law of the state by which the sub- 
ject-matter was affected.” The decision was to the ef- 
fect that the common Jaw was not in force as a national 
rule, and the exaction of unreasonable charges by a 
common carrier was a matter to be regulated by na- 
tional law, and in the absence of any such law the com- 
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mon law as in force in a state could not prevail. In the 
opinion in Murray v. Chicago & N. W. R. Co., 62 Fed. Rep. 
24, the matter was fully considered, and it was decided 
that the courts of the United States would recognize and 
enforce, in the absence of congressional legislation, the 
rules of general jurisprudence in any case and define the 
duties and obligations of the parties thereunder. In 
Chicago, MI. & 8S. P. R. Co. v. Solan, 169 U.S. 138, the propo- 
sition that there was in full force a law of general juris- 
prudence and that it might be applied in a state court 
or in a federal court was given full recognition. (See, 
also, on this subject 6 Am. & Eng. Ency. Law [2d ed.] 
285, 286.) We are satisfied from a review of the subject 
that in actions of.the nature of the present, in the ab- 
sence of national legislation, the principles of the com- 
mon law or general jurisprudence of the state of the ac- 
tion are applicable and may be asserted and enforced, 
and in this state the common-law right of action is ac- 
corded full force and scope. (Chicago, R. I. dé P. R. Co. v. 
Witty, 832 Neb. 275; Atchison, T. & S. I. R. Co. v. Lawler, 
40 Neb. 356; Afissonrt P. LR. Co. v. Viethen, 49 Neb. 180; 
Chicago, B. & Q. R. Co. v. Gardiner, 51 Neb. 70; St. Joseph 
& G.I. R. Co. v. Palier, 88 Neb. 468; Union P. R. Co. v. 
Vincent, 58 Neb. 171.) It follows that this argument is 
without avail. 

In the former decision it was determined: “Where it 
is shown that a difference in rates exists, but that there 
is also a substantial difference in conditions affecting the 
difficulty or expense of performing the service, no cause 
of action arises without evidence to show that the differ- 
ence in rates is disproportionate to the difference in 
conditions. A jury cannot be permitted to find such dis- 
proportion without evidence.” One of the questions pre- 
sented at this time is, if it be conceded that a difference 
in conditions under which the services were rendered was 
shown, was there evidence produced during the second 
trial which would uphold a conclusion by the jury that 
the difference in the rates charged was disproportionate 
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to the difference in conditions? With reference to the 
change in facilities for transmission of messages which 
was in part at least made necessary to handle the in- 
creased business properly it must be said that after the 
change in the facilities was made, patrons to whom the 
same matters were furnished must have them at uniform 
.rates, but there was herein still the one difference in the 
conditions that one patron must be furnished the services 
at a specific or fixed time in each instance, while to the 
other the time was immaterial, or to the one it must be in 
the daytime and to the other not, and in this case it was 
shown practically to have been services for one in the day 
and to the other at night. During the second trial there 
was shown that the difference between day and night 
rates for what are known as commercial and ordinary 
messages was that the night rate was two-thirds of the 
day rate; that it had been one-half, but this produced so 
much night business of this nature that the night rate 
was increased. It was also shown that on special news 
dispatches to certain newspapers, one directly involved 
herein and the other incidentally, the difference between 
day and night rates to each was one-half. It was further 
of evidence that on services rendered the press associa- 
tion in transmission of news from various parts of the 
United States to Chicago, when being gathered for its 
patrons, the difference between the day and night rate 
was one-half. Of one of these at least there was no evi- 
dence during the first trial, and of another there was no 
discussion in the briefs; hence no notice in the opinion. 
To the extent disclosed by the record the reasuns for the 
relative charges for day and night dispatches were the 
same, or were not materially dissimilar in the several 
classes of services. There was then here tangible infor- 
mation from which the jury was warranted or might, 
within proper rules, draw the inference that as to the 
class of services directly involved in this controversy a 
like difference should prevail, or at least there were no 
grounds for a greater distinction than was shown in the 
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classes as to which there was evidence on the subject. 
Within this view the verdict of the jury was not wrong 
and must be allowed to stand. The judgment must be 


AFFIRMED. 


JABEZ R. Hunter v. UNION Lire INSURANCE COMPANY 
or OMAHA. 


Fired Marcu 8,1899. No. 10547. 


1. Rules of Court: Consrrucrion. If there is room for construction, 
that given to its rules by a court or a judge thereof will gen- 
erally be accepted as conclusive. 


2. Bill of Exceptions: Extension or TIME: Novice. Notice of an ap- 
plication to a judge of the district court for an extension of 


time within which to prepare and serve a bill of exceptious is 
not indispensable to jurisdiction. 


3. Rules of Court. The rules of this court are not necessarily govern- 

able in matters before the district courts or the judges thereo?. 

The portion of section $99, Code of Civil Procedure, which made 

them so was applicable, when enacted, to the courtS as then 

organized and the existing conditions, but the constitutional 

‘changes in the organization of the courts and the changes in the 
conditions have rendered it inapplicable. 


4, Bill of Exceptions: ALLowANcE: Norice. No notice of the pre- 

~ gentment of the bill of exceptions to the trial judge for settte- 

ment and allowance is required unless amendinents to the bill 
have been proposed and not accepted. 


Morion by defendant in error to quash bill of excep- 
tions. Overruled. 


W. W. Morsman, for the motion. 
E. Wakeley and Montgomery & Hall, contra. 


TLARRISON, C. J. 


In this action a motion to quash the bill of exceptions 
bas been presented and the questions raised thereby sub- 
mitted for decision, The record discloses that at the 
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time the motion for a new trial was overruled the court 
allowed forty days for the preparation and service of a 
bill of exceptions; that a motion was made that addi- 
tional time be granted for the preparation of the bill of 
- exceptions, and on hearing the motion was sustained and 
forty days additional time was allowed and an order 
entered to such effect. The bill was prepared and pre- 
sented to counsel for defendant in error, who returned it 
to the counsel for plaintiff in error with the following 
objections to its allowance indorsed thereon: “I'he de- 
fendant in the above entitled cause now objects to the 
signing of the bill of exceptions proposed by the plaintiff, 
and to which these objections are attached, for the fol- 
lowing reasons: “The proposed bill of exceptions was not 
served upon the defendant’s counsel within the time re- 
quired by law; that is to say, the court allowed, at the 
time of entering judgment, forty days from the adjourn- 
ment of court in which to serve the bill of exceptions, 
which period of forty days expired on the 24th day of 
February, 1898. On the 21st day of February, 1898, the 
plaintiff made application: to the judge of the court who 
tried the case for the enlargement of the time in which 
to serve’ his bill of exceptions, and said judge made an 
order enlarging the time forty days; but this application ° 
and order were made without notice to defendant, and 
in the absence of defendant, who had no knowledge of 
the application or of the order, all in violation of rules 6, 
7, 8, and 9 of this court, for which reason defendant avers 
the order of the judge enlarging the time as aforesaid is 
yoid.” It was then presented to the trial judge, who set- 
tled and allowed it. 

It is contended that the bill of exceptions was not 
served on the defendant in error within the time allowed 
by the court, and this is based upon the proposition that 
the order of the judge for the extension of the time was 
void for the reason that no notice of the motion was 
given the opposite party; hence the judge had no juris- 
diction of the matter. The governable section of the 
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statute is 311 (Code of Civil Procedure), and it is as fol- 
lows: “When the decision is not entered on the record or 
the grounds of objection do not sufficiently appear in the 
entry, the party excepting must reduce his exceptions to 
writing within fifteen (15) days, or in such time as the, 
court may direct, not exceeding forty (40) days from the 
adjournment sine die of the term of court at which judg- 
ment is rendered or at which the motion for a new trial 
is ruled on, and submit the saine to the adverse party or 
his attorney of record for examination and amendment 
if desired. Such draft must contain all the exceptions 
taken upon which the party relies. Within ten days 
after such submission the adverse party may propose 
amendments thereto and shall return said bill with his 
proposed amendments to the other party, or his attorney 
of record. The bill and proposed amendments must, 
within ten days thereafter, be presented by the party 
seeking the settlement of the bill to the judge who heard 
or tried the case, upon five (5) days’ notice to the adverse 
party, or his attorney of record, at which the judge shall 
settle the bill of exceptions. If no amendments are pro- 
posed, or if proposed and allowed, the proposed bill may 
.be presented with the amendments, if any, to the judge 
for settlement without notice to the adverse party or his 
attorney of record. When settled, the bill must be 
signed by the judge, with his certificate to the effect that 
the same is allowed. In case of the death of the judge or 
when it is shown by affidavit that the judge is prevented 
by sickness, or absence from his district, as well as in 
cases where the parties interested shall agree upon the 
bill of exceptions (and shall have attached a written 
stipulation to that effect to the bill), it shall be the duty 
of the clerk to settle and sign the bill in the same manner 
as the judge is by this act required to do; and shall 
thereupon be filed with the papers in the case, and have 
the same force and effect as though signed by the court. 
In cases where a party seeking to obtain the allowance 
of a bill of exceptions has used due diligence in that be- 
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half, but has failed to secure the settlement and allow- 
ance of the same as herein required, it shall be competent 
for the judge who tried the cause, upon due showing of 
diligence and not otherwise, to extend the time herein 
allowed, but not beyond forty days additional to that 
herein provided, making such specific directions in that 
behalf as shall seem just to all parties. Provided, That 
any person or officer, or the presiding officer of any board 
or tribunal before whom any proceeding may be had, © 
shall, on request of any party thereto, settle, sign, and 
allow a bill of exceptions of all the evidence offered or 
given on the hearing of such proceeding. Provided fur- 
ther, This act shall apply to all cases now pending or here- 
after brought.” It has been stated by this court that 
notice of an application for extension of time is not nec- 
essary to confer jurisdiction. (McDonald v. McAllister, 
82 Neb. 514; First Nat. Bank of Denver v. Lowrey, 36 Neb. 
290.) It was stated by MAXWELL, J., in the opinion in 
Greenwood v. Cobbey, 24 Neb. 648: “The words, ‘it shall be 
competent for the judge who tried the cause, on due 
showing of diligence and not otherwise, to extend the 
time herein allowed,’ etc., were designed to confer power 
upon the judge, when sufficient reasons appeared to sat- 
isfy him that the party had used due diligence, to extend 
the time in which the bill may be prepared. The stenog- 
rapher is a member of the judge’s own court, employed 
there to reduce the oral proceedings to writing, and the 
judge may know as a fact that such stenographer has 
been too busily engaged to prepare the bill, or other 
facts may be within his own knowledge sufficient to con- 
vince him that the party seeking the preparation of the 
bill has used due diligence. This evidence need not be 
in the form of an affidavit, deposition, or in writing. It 
is addressed to the judge, and without a gross abuse of 
discretion is not subject to review. * * * This rul- 
ing would seem to be applicable in this case. This court 
will not review the grounds upon which a judge may 
have granted additional time as provided by the statute 
in which to prepare a bill of exceptions,” 


202 NEBRASKA REPORTS. [ VoL. 58 


Hunter v. Union Lite Ins. Co. 


No notice is required by the governing section of the 
Code of Civil Procedure. (See quotation therefrom 
herein.) The presentation is to the judge as contradis- 
tinguished from the court. The hearing provided for is 
in all features an ex parte one. But it is further con- 
tended that there were rules of the district court wherein 
the proceedings in this cause were had which made it 
necessary that a notice to adverse partics of all motions 
in an action be given, and these rules must be held appli- 
cable to the motion for an extension of time for prepara- 
tion of a bill of exceptions. ‘To this, if it be conceded for 
the sake of argument that the rules of the district court 
might be applicable, it must be said that the judge who 
granted the extension of time evidently construed the 
rules as not requiring a notice of the motion therefor, and 
they were open to a construction. They were not abso- _ 
lute, and it was not entirely certain that they applied tu 
a motion in such proceedings, and his interpretation of 
them must be recognized and prevail. (Gannon v. Fritz, 
79 Pa. St. 303.) It is further argued in this connection 
that section 899 of the Code of Civil Procedure, which 
is as follows: “The judges of the supreme court shall, 
during the month of the first January after this Code 
shall take effect, and every two years thereafter, meet 
at the capitol of the state, and revise their general rules, 
and make such amendments thereto as may be necessary 
to carry into effect the provisions of this Code; and they 
shall make such further rules consistent therewith as 
they may deem proper. The rules so made shall apply 
to the supreme court and the district courts,” coupled 
with the rule of this court that “Every application for an 
order in any case shall be in writing, and, except as to 
motions for rehearing, shall be granted only upon the 
filing thereof at least two days before the hearing, and 
due proof of service of notice on the adverse party or his 
attorneys, at least three days before the hearing, which 
in all cases must be fixed for one of the session days pro- 
vided for by rule 1,”—made it obligatory that a notice 
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be served; that the section of said Code made the rule of 
this court applicable to the proceedings in the district 
court or before the judge. , 

It might be said here that the language of section 899 
makes the rules applicable to “district courts” and not to 
judges, and that there is an almost universally recog- 
nized difference or distinction between duties to be per- 
formed by a judge and such as are made incumbent upon 
a court, and that the language of the section which made 
rules prescribed by this court applicable to the district 
courts referred to the duties and proceedings of and in 
the courts and not of and before the judges in the per- 
formance of duties as judges and not as courts. - Section 
899 of the Code of Civil Procedure was in force when the 
judges of the supreme court were also the judges of the 
district court, and was no doubt enacted with that fact 
and condition in view and was wholly consonant there- 
with, both in terms and spirit; but when a change, which 
was by a constitution, was made and the supreme and 
district courts were no longer presided over by the 
same judges and different conditions prevailed, the por- 
tion of the section of the Code of Civil Procedure which 
made the rules of this court the rules for the district 
courts lost its force and became wholly inapplicable. 
That this resulted has not been openly expressed by this 
court, but is shown by the course which has been pur- 
sued in the adoption of rules which, while in their sub- 
stance thoroughly applicable to methods of procedure in 
this court in many provisions and directions, could have 
no possible application to matters in the district courts. 
We are satisfied that the rules of this court are not nec- 
essarily to be followed by or in district courts, or in mat- 
ters before the judges thereof in which the latter are 
empowered by statute to act out of term time. 

It is further urged that there should have been notice 
to defendant in error of the presentment of the bill of 
exceptions to the judge for settlement and allowance, 
and inasmuch as there was not, the bill should be 
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quashed. <A reference to section 311 of the Code of Civil 
Procedure, which we have set forth herein, will disclose 
that the lawmakers provided that if no amendments are 
proposed to the bill, or if proposed and allowed, the bill 
may be presented for allowance without notice to the ad- 
verse party or his attomney. The legislators, in the 
passage of the law, had the subject of notice of the pre- 
sentment of the bill for allowance in contemplation and 
made specific provision in regard to it, and it is not for 
the courts, by rule or construction, to attempt to alter or 
amend their work, but to administer it as enacted. 
There being no amendments to the bill proposed, no no- 
tice of its presentment for allowance was necessary. 
(Brownell v. Fuller, 54 Neb. 586; WeDonald v. McAllister, 32 
Neb. 516.) 
MOTION OVERRULED. 


CootTp MULLOY V. STATE OF NEBRASKA. 
FILED Marcy 8,1899. No. 10476. 


1. Information: Conviction of Lower Orrense, An information will 
sustain a conviction of a lower offense involved in that charged. 


De hs : AssacLtT. An information for an assault with in- 
tent to commit great bodily injury, framed under section 176 of 
the Criminal Code, will sustain a conviction for an assault and 
batiery, when the information discloses, by proper averments, 
that such minor offense was in fact included in the commission 
of the one charged. 


3. — Section 487 of the Criminal Code is not confined in 
its application to prosecutions for crimes for the punishment of 
which the statute had then made provision, but extends as well 
to prosecutions for offenses subsequently created. 

4. 


: Under said section, where the crime charged em- 
braces different degrees.—that is, ineludes one or more lesser of- 
fenses,—ihe accused, .when justified by the evidence, may be 
convicted of any one of the lesser degrees or offenses. 


Error to the district court for Box Butte county. 
Tried below before Kinkain, J. Affirmed. 
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G. M. Sullivan, for plaintiff in error: 


Under a charge that accused committed an assault 
with intent to inflict great bodily injury he cannot be con- 
victed of assault and battery. (Smith v. State, 34 Neb. 
G89; State vr. McDevitt, 29 N. W. Rep. [Ta.] 461; State v. 
McAvoy, 35 N. W. Rep. [Ja.] 6381; Turner v. Wuskegon, 50 
N. W. Rep. [Mich.] 310; Territory 7. Dooley, 1 Pac. Rep. 
[Mont.] 747; State v. Marcks, 58 N. W. Rep. [N. Dak.] 25.) 


C. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


References: Afiphey v. State, 43 Neb. 384; State v. Gra- 
ham, 52 Ta. 720; Stute v. Scheie, 52 Ia. 608; State v. White, 
45 Ia. 325; Whitner v. State, 46 Neb. 144. 


Norval, J. 


The essential part of the information filed by the county 
attorney in the district court of Box Butte county, and 
upon which the defendant in this case was tried and con- 
victed, charged “that one Coote Mulloy, on the 11th day 
of January, in the year of our Lord one thousand eight 
hundred and ninety-seven, in the county of Box Butte 
and state of Nebraska, in and upon one William Mitchell, 
then and there being, unlawfully, feloniously, and pur- 
posely did make an assault on the said William Mitchell, 
and did strike, beat, and wound the said William Mitch- 
ell, with the intent of him, the said Coote Mulloy, to in- 
flict a great bodily injury on the person of the said Will- 
iam Mitchell, contrary,” etc. The defendant was found 
guilty of an assault and battery. Motions in arrest of 
judgment and for a new trial were made and overruled, 
and the court thereupon sentenced the defendant to pay 
a-fine of $45 and the costs of prosecution. He has brought 
the case to this court for review. 

The court below instructed the jury that they might 
find the defendant guilty of assault and battery, if justi- 
fied by the evidence. It is insisted that this constituted 
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reversible error, for the alleged reason the information 
is insufficient to permit the conviction of the defendant 
thereunder of the offense of which he was found guilty. 
The information was framed under section 17) of the 
Criminal Code, which declares: “that if any person as- 
sault another with intent to inflict a great bodily in- 
jury, he shall be punished, on conviction thereof, by im- 
prisonment in the penitentiary for not less than one (1) 
year, nor more than five (5) years.” It is very evident 
that the offense for which punishment is provided in said 
section necessarily includes a simple assault. The propo- 
sition is too plain to admit of discussion, and is well sus- 
tained by the authorities. (Orton v. State, 4 Greene [Ia.] 
140; Bryant v. State, 41 Ark. 359; Lewis v. State, 33 Ga. 131; 
People v. Warner, 53 Mich. T8; State v. Grimes, 29 Mo. App. 
470; Guy v. State, 1 Kan. 448; State v. Triplett, 52 Kan. 678; 
Stewart v. State, 5 O. 241.) 

But it is strenuously urged that the offense described 
in said section 17) does not comprehend the lesser offense 
of assault and battery, and hence the conviction of such 
lesser offense was unauthorized. The statute, we. have 
seen, embraces a simple assault, since the offense pro- 
vided for by the section cannot be committed where no 
assault has been made, but might be perpetrated without 
a battery. While the section quoted does not necessarily 
comprehend a battery, it does include it in every case 
where the assault with the intent to commit great bodily 
injury is accompanied by a battery. This must be so, 
else there could be no conviction of the offense described 
in the section ‘of the Criminal Code under consideration 
when the felonious assault is accompanied with, or fol- 
lowed by, an actual battery. It will be observed that the 
information before us charges not only an assault, but in 
express terms states that the defendant did “strike, beat, 
and wound” the prosecuting witness in the commission 
of the felonious assault. The offense charged is within 
the purview of the statute, and it is a well recognized 
principle of Jaw that an information for a higher offense 
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will support a conviction of a lower offense embraced in a 
higher one. (Criminal Code, sec. 487; Curry v. State, 4 
Neb. 545; People v. Odell, 1 Dak. 197; Tyra v. Common- 
acealth, 2 Met. [Ky.] 1; Bolding v. State, 93 Tex. App. 172; 
State v. Schele, 52 Ta. 603; People v. Prague, 72 Mich. 178.) 
The crime set forth in the information is one of a higher 
grade and greater enormity than the crime of assault and 
battery. But the greater includes the lesser. As the in- 
formation contains all the substantial averments neces- 
sary to let in proof of an assault and battery, it is suffi- 
cient to sustain a conviction of that offense. 

In State v. Johnson, 58 O. St. 417, it was decided that 
a conviction for an assault and battery was proper under 
an indictment charging an injury to the person of another 
with intent to maim or disfigure. 

In State v. Klein, 538 Pac. Rep. [Wash.] 364, it was held 
that where an information for assault with a deadly 
weapon is sufficient to charge an assault and battery, a 
conviction may be had for the latter offense. 

In Fleming v. State, 18 So. Rep. [Ala.] 263, the indict- 
ment charged a felonious assault, and it was ruled that 
the accused could be convicted thereunder for an assault 
and battery with a weapon. 

In State v. Keen, 10 Wash. 938, it was decided that actual 
violence, alleged as a fact in an information for assault 
with intent to commit rape, will justify a conviction of 
assault and battery. 

Under an indictment for felonious assault it has been 
ruled that a conviction of assault and battery may be 
had. (Chacon v. Territory, 34 Pac. Rep. [N. M.] 448; Corley 
2. State, 20 8. E. Rep. [Ga.] 212.) 

Counsel for the accused cite State v. McDevill, 69 Ia. 
549, and State v. Mevoy, 73 Ja. 557, to support the con-. 
tention that the information was insufficient to sustain 
the verdict returned. The first of these cases is to the 
effect that the offense of assault and battery is not neces- 
sarily included in the crime of assault with intent to com- 
mit rape. In that case the court refused to instruct the 
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jury that icy might tind the defendant euilty of an as- 
sault and battery. But that offense was not charged in 
the indictment, nor was it necessarily included in the 
crime therein set forth, since there might be an assault 
with intent to commit rape without an assault and bat- 
tery. That case is in accord with our views herein. Flad 
it been charged that a battery was committed in attempt- 
ing to perpetrate the rape, then the indictment would 
have stated all the elements essential to the offense of as- 

sault and battery and warranted a conviction for that 
offense. This is the effect of State v. McAvoy, supra, which 
was a prosecution for an assault with intent to commit 
rape, the opinion in the case containing this language: 
“It was held by this court in State v. Graham, 52 Ta. 720, 
that while assault and battery is not necessarily inciuded 
in the crime of assault with intent to commit murder, 
still, as it was charged in the indictment that the assault 
was accompanied with actual violence to the person of the 
one assaulted, the defendant was properly convicted of 
assault and battery. But the defendant can be convicted 
of an offense distinct from the one specifically charged in 
the indictment only when such offense is an essential ele- 
ment of that charged, or when it is shown by proper aver- 
ment in the indictment that a minor offense was in fact 
included in the perpetration of the one charged. The 
crime of assault and battery is not necessarily included in 
an assault with intent to commit rape; for that offense 
might be committed without doing any actual violence to 
the person of the one assailed, although in the majority of 
cases, perhaps, an actual battery is involved in the com- 
mission of the offense. To justify the conviction of as- 

sault and battery, then, on an indictment charging an 
-assault with intent to commit rape, it must be averred 
in the indictinent that the attempt was accompanied by 
some actual violence to the person of the woman.” The 
information in the case at bar contains all averments es- 
sential to charge the offense of assault and battery, and 
therefore a conviction for that offense was permissible. 
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(State v. Hutchison, 64 N. W. Rep. [Ia.] 610; State v. Malo- 
ney, 72 N. W. Rep. [N. Dak.] 927.) 

Lurner v. Muskegon, 50 N. W. Rep. [Mich.] 310, cited 
by counsel for defendant, is not in point here. There the 
accused was charged with an assault with intent to do 
great bodily harm, and he was: convicted of an assault 
and battery. The prosecuting attorney, after verdict, 
asked leave to amend the information by inserting ap- 
propriate language charging a battery, and the same not 
having been granted, a mandamus was applied for. The 
writ was denied. The court, in its opinion, say: “The 
offense for which the respondent was tried is a statutory 
offense, and does not include the lesser one of battery. 
There is no charge in the information of the respondent 
having committed a battery, and no one can be convicted 
of an offense which is not charged in the information, 
where the elements of the offense are not embraced in 
some greater offense charged. * * * It is plain that 
the information could not be amended so as to include 
the offense for which the jury convicted the respondent. 
The statute allows certain amendments to be made before 
the jury are sworn, and also others enumerated after ver- 
dict, but an amendment of this nature is not one which 
the statute permits.” That case is distinguishable from 
the one at bar, in that the information therein failed to 
charge a battery, while all the elements constituting that 
offense are plainly set forth in the information before us. 

State v. Marcks, 58 N. W. Rep. [N. Dak.] 25, and Ter- 
ritory v. Dooley, 1 Pac. Rep. [Mon.] 747, to some extent 
sustain the position for which contention is made by de-* 
fendant’s counsel, but we decline to follow in the direc- 
tion they seemingly point. On principle, as well as au- 
thority, the conclusion is irresistible that the information 
authorized the verdict returned by the jury. 

It is argued that the offense created by section 176 is 
a new and independent crime, not consisting of different 
degrees, within the meaning of section 487 of the Crim- 
inal Code, and therefore the accused, if not convicted of 

18 
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the specific offense charged, must be acquitted. It is true 
said section 17b was enacted subsequent to the balance 
of the Criminal Code, and created a new and substantive 
offense (Smith v. State, 34 Neb. 689); but it does not follow 
that the provisions of said section 487 of the Criminal 
Code are not applicable to prosecutions like the present 
one. Said section provides: “Upon an indictment for 
an offense consisting of different degrees the jury may 
find the defendant not guilty of the degree charged, and 
guilty of any degree inferior thereto,” etc. The language 
quoted does not by any fair interpretation limit the oper- 
ation ef the section to the prosecutions instituted for 
crimes for the punishment of which provision at the time 
of its adoption had been made by statute. It is applica- 
ble to an indictment or information for any offense em- 
bracing different degrees; that is, where the greater crime 
charged includes one or more minor offenses, the jury 
may find the accused guilty of any minor offense em- 
braced in the one charged in the indictment or informa- 
tion. The crime described in section 17) consists in dif- 
ferent degrees, within the purview of said section 487. 
It embraces felonious assault, and also includes assault 
and battery, when it is alleged and proven that the as- 
sault was accompanied by a battery. The felonious as- 
sault described in the information comprehends and in- 
cludes not only the lesser cffense of a single assault, but 
assault and battery as well. This being true, the district 
court had jurisdiction under the information filed to con- 
yict the accused of assault and battery. The motion 
made to relieve him from the costs made in that court 
was properly denied. 
° AFFIRMED. 
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Louis SLOBODISKY Vv. Cara E. Curtis, INTERVENER. 
Firep Marcu 8, 1899. No. 10340. 


1. Review: JuRIspIcTIoN of Supreme Courr. The filing of a petition 
in error in the supreme court is alone insufficient to invest juris- 
diction. 1t is indispensable to jurisdiction that there should be 
filed with the petition in error, and within the time fixed by 
statute, a transcript of the proceedings of the district court con- 
taining the final judgment sought to be reviewed. 


Re 


: Error: ABANDONMENT OF APPEAL. Where a party files a 
petition in error within the time limited by the law for the 
prosecution of error proceeding, he thereby abandons the ap- , 
peal which he had previously docketed in the ease. 


: Moriron ror New Triat: DismissAu. The mere failure to 
file a motion for a new trial in the court below is not of itself 
sufficient reason for dismissing a petition in error by the su- 
preme court. 


4, : : Orpen on CLERK oF Court. The ruling of the dis- 
trict court on «u motion to require its clerk to pay out moneys 
in his hands may be reviewed, although there was made no mo- 
tion for a new trial. 


5. Equitable Assignment. An order drawn on a particular fund cre- 
ates an equitable assignment thereof, although not accepted by 
the drawee. 


Error from the district court of Dougfas county. 
Tried below before Dickinson, J. Tleard on motion to 
dismiss petition in error and on merits of the case. Mo- 
tion overruled. Judgment below affirmed. 


Byron G. Burbank, for plaintiff in error. 
George W. Doane and W. G. Doane, contra. 


Norvat, J. 


A submission herein was first taken on the motion of 
Cara E. Curtis, intervener, to dismiss the petition in error, 
which was overruled without the filing of an opinion, and 
the canse has been submitted on the merits. We-will 
first consider the questions presented by the motion to 
dismiss. 
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The first ground of the motion is ‘that Louis Slobedisky 
filed in June, 1898, a petition in error in this court upon 
the same record, and containing the sane assignments 
of error, and that he subsequently voluntarily dismissed 
the same. The former error proceeding was not a bar, 
for the reason that it was not prosecuted upon the record 
herein filed. In fact no transcript of the record accom- 
panied, or was filed with, the first petition in error; there- 
fore, this court never acquired jurisdiction over the 
subject-matter. This is the plain aud obvious import of 
section 586 of the Code of Civil Procedure, which de- 
clares: “The plaintiff in error shall file with his petition a 
transcript of the proceedings containing the final judg- 
ment or order sought to be reversed, vacated, or modi- 
fied.” Of this section, in Garneau v. Omaha Printing Co., 
42 Neb. 847, it was said: “It is clear, under the foregoing 
provision, that a cause cannot be docketed in this court, 
either on appeal or error, until a transcript of the pro- 
ceedings in the trial court is filed. The transcript of the 
record is the foundation of the proceeding here, and until 
the same is filed this court acquires no jurisdiction to hear 
and determine the cause, Until then there is no case to 
review.” This decision is in line with the prior and subse- 
quent adjudications of this court on the subject. (City 
of Brownville v. Middleton, 1 Neb. 10; Ward v. Urnson, 40 
Neb. 695; Baker v. Kloster, 41 Neb. 890; Dane County Bank 
v. Garrett, 48 Neb. 916; Wachsmuth v. Orient Ins. Co., 49 
Neb. 590; Brockman Commission Co. v. Sang, 52 Neb. 506.) 

The second ground of the motion is equally untenable 
as the one just noticed. It is based upon the fact that 
the present cause was docketed as an appeal. It is 
claimed that the appeal is still pending and undeter- 
mined, and that a party cannot prosecute both error and 
appeal from the saine judgment at the same time. The 
appeal is not pending. Before the final submission of 
the case, and within the time limited by law for prosecut- 
ing an error proceeding, the present petition in error was 
filed, which constituted an abandonment of the appeal 
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and an election to proceed in error. (Burke v. Cunning- 
ham, 42 Neb. 645; Woodard v. Baird, 48 Neb. 310; Monroe 
t. Reid, 46 Neb. 316; Beatrice Paper Co. v. Beloit Iron 
Works, 46 Neb. 900; Shaw v. Robinson, 50 Neb. 403; Chicago, 
B. & Q. R. Co. v. Cass County, 51 Neb. 369; Thomas v. 
Churchill, 48 Neb. 266; Childerson v. Childerson, 47 Neb. 
162.) 

The third and last ground of the motion to dismiss is 
that no application for a new trial was filed in the court 
below. The omission in that respect is no valid cause 
for dismissing the error proceeding. (Cheney v. Wagner, 
30 Neb. 262; Gaughran v. Crosby, 33 Neb. 33; Erck v. Omaha 
Nat. Bank, 43 Neb. 613.) The reason for the rule is that 
a motion for a new trial is not in every case indispensa- 
ble to a review in the appellate court. There are many 
cases in which one or more questions are raised by the 
record independent of a motion for a new trial. 

Now as to the merits of the controversy. Louis Slobo- 
disky brought an action against the Phoenix Insurance 
Company of Brooklyn on a policy of fire insurance of 
$2,000.. Under a specific instruction of the district court 
a verdict was returned against the plaintiff, who prose- 
cuted error from the judgment entered thereon dismiss- 
ing his action. On review this court rendered a judgment 
of reversal and remanded the cause for a new trial. After 
the mandate was filed in the court below the action was 
settled, the insurance company paying the clerk of that 
court, for the use and benefit of Slobodisky, the sum of 
$2,700 and the costs. Thereupon Cara E. Curtis filed in 
said court a claim for a lien upon said moneys for the 
sum of $610.66, by virtue of a certain lease upon lot 8, 
block 38, in the city of Omaha, and recorded in the 
office of the register of deeds of said county, wherein is 
reserved a lien upon the property of Slobodisky, from 
which the fund in controversy was derived, to secure the 
payment of rent on said real estate of Curtis; also by 
virtue of an assignment made by Slobodisky to secure 
unpaid rents out of the moneys in dispute, Notice of the 
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lien was served upon Slobodisky, and Cara E. Curtis also 
filed the motion asking the court for an order directing 
the clerk to pay her the sum of $610.66 from the moneys 
of Slobodisky in his hands. A hearing was had upon 
said motion, and the order sought was granted. The cor- 
rectness of that decision is assailed by Slobodisky. 
Counsel for Miss Curtis, the intervener, insists that 
we are precluded from reviewing the order for which 
error is prosecuted, since no motion for a new trial was 
filed in the court below. It has been often asserted by 
this court that a motion for a new trial is essential to a 
review of alleged errors occurring upon a trial of a cause. 
By this it is not meant that a motion for a new trial must 
be made in the court below to entitle a party to review 
any case by petition in error, although language in some 
of our opinions is seemingly in conflict with this state- 
ment, The motion is indispensable where a review of 
alleged errors and rulings occurring during the trial is 
sought, but the rule has not been extended to every order 
or decision. Thus it has been held that no motion for a 
new trial is necessary to review an order sustaining a 
demurrer to a pleading (Hays v. Mercicr, 22 Neb. 656; 
(Donohue v. Hendrix, 18 Neb. 255; Scarborough v. Myrick, 
47 Neb. 794), a decision on a motion to vacate an award 
(Graves v. Scoville, 17 Neb. 598), a ruling on a plea in abate- 
ment (Bohanan v. State, 15 Neb. 209), a judgment affirming 
or reversing in an error proceeding the decision of an in- 
ferior court or tribunal (Newlove v. Woodward, 9 Neb. 502; 
Leach v. Sutphen, 11 Neb. 527; Dryfus v. Moline, Milburn & 
Stoddard Co., 43 Neb. 233; Weitz v. Wood Reaping & Mowing 
Machine Co., 49 Neb. 434), or an order dismissing an ap- 
peal (Claflin v. American Nat. Bank, 46 Neb. 884). While 
the precise question of practice now under consideration 
has never been passed upon by this court, the principle 
which showld control the decision thereof is not new to 
the jurisprudence of this state, but hag been frequently 
recognized and applied. In many cases we have consid- 
ered the rulings of the district court on motions for 
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change of venue and for continuances where the order was 
not assigned for error in the motion for a new trial, and 
iimes almost without number this court has reviewed 
decisions upon applications to discharge attachments 
and to set aside the sales of real estate in the absence of 
a motion for a new trial. In Claflin v. American Nat. 
Bank, 46 Neb. 884, it was said: “It is undoubtedly true 
that rulings which properly form the basis, grounds, or 
causes for a new trial are not available as errors in the 
appellate tribunal unless assigned in a motion for a new 
trial; and this is as far as the cases cited by counsel for 
defendant in error go. Rulings which do not pertain to 
the trial in such a sense as to make them assignable as 
causes for a new trial, such as rulings upon demurrers, 
motions addressed to pleadings, and motions to disniss, 
need not be called to the attention of the trial court 
by a motion for a new trial, to make them available in 
error proceedings.” This principle should be applied and 
extended to the case at bar. No motion for a new trial 
was essential to review the order directing the clerk of 
the district court to pay out moneys held by hin for the 
use of one of the parties litigant. The statute does not 
contemplate that an application for a new trial should 
be made-to the court below to entitle the appellate court 
to pass upon the order from which error is prosecuted. 
The statute of the state of California relating to the 
subject of new trials is substantially the same as our own; 
and in Harper v. Hildreth, 99 Cal. 270, the court observed i 
“A new trial is defined by section 656 of the Code of Civil 
Procedure to be ‘a re-examination of an issue of fact in 
the same court, after a trial and decision;’ and this issue 
of fact is defined by section 590 of the Code of Civil Pro- 
cedure to be that arising upon the pleadings. There is no 
authority in the Code for the new trial of a motion, but 
if after the decision of the motion it is desired to present 
any new facts for the consideration of the court, the 
proper practice is to ask for leave to renew the motion. 
If it is desired to review the action of the court upon an 
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appeal, it is sufficient to present the order in connection 
with a bill of exceptions containing the matter upon 
which the court based its action. A motion which does 
not ask for a decision upon an issue of fact that arises 
upon the pleadings is not the subject of a new trial, and 
it needs little reflection to see that if every motion which 
is made in the courts on a trial, or with reference to an 
action, could be followed by a motion for a new trial of 
such motion, the case itself would be inextricably in- 
volved in the determination of these motions, and the 
final judgment in the action indefinitely postponed.” 
This doctrine is sound. A motion for a new trial is not 
necessary to save the ruling of the trial court on motions. 
(Parker v. Waugh, 34 Mo. 340; Bruce v. Vogel, 38 Mo. 100; 
McDonald v. Cooper, 32 Kan. 61; Deere v. Hagle Mfg. Co., 
49 Neb. 385.) 

The record discloses that on March 1, 1889, Cara E. 
Curtis leased in writing to Slobodisky lot 8, block 38, in 
the city of Omaha, for a period of twenty years from and 
after said date, at the annual rental for the first five 
years of the term of $400, payable monthly in advance. 
The lease provided for a revaluation at the expiration 
of each five years as a basis for ascertaining the amount 
of rent, conditioned, however, that the annual rent should 
not be less than $400. The lease also provided that the 
lessor should pay all taxes, general as well as special, 
upon the lot and the buildings and improvements thereon, 
or which should thereafter be erected or placed thereon. 
It was also stipulated that the lessee, as security for the 
rents and the performance of the agreements contained 
in the lease, should erect and complete on said premises, 
without mechanics’ liens, a dwelling-house, which, with 
other improvements, should be insured in some company 
approved by the lessor, all policies to be drawn requiring 
loss to be paid to the lessor as security for the payment 
of ground rent, taxes, insurance, and all other dues for 
which provision was made in the lease. The right was 
reserved to Slobodisky to determine the lease at the end 
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of any five-year period at his option. It was further pro- 
vided that “the whole amount of ground rent reserved 
and agreed to be paid for said above described premises, 
and each and every installment thereof, and all delin- 
quent taxes, duties, assessments, and insurance, * * * 
with interest thereon at ten per cent per annum after 
due, shall be, and is hereby declared to be, a valid and 
first lien upon any and all buildings and improvements 
on said premises, or that may at any time be erected or 
put on said premises by said lessee, and upon the rents 
thereon, and upon his interest in this lease and the prem- 
ises hereby demised.” The other provisions of the lease 
need not be mentioned. Slobodisky entered into posses- 
sion of the lot under the lease, and erected a dwelling 
_ thereon 40 feet wide by 60 feet long, with an ell 16 feet 
in width and 80 feet in length, all three stories in height. 
This building was covered by the policy of insurance 
made the basis of the original action. The building, dur- 
ing the life of the policy, was injured or destroyed by fire, 
and the $2,700 already mentioned was paid to the clerk 
of the court below in settlement of the damages. On 
April 6, 1893, Slobodisky gave an order on the insurance . 
company for $450, as payment of ground rent, which was 
not accepted by the latter. It is under and by virtue of 
this order, and the provisions and stipulations contained 
in the lease, that Curtis claims a lien on the funds, or 
money, paid by the insurance company into court. The 
order in question was given subsequent to the fire, and 
being by its terms payable out of the moneys due on the 
policy, constituted an equitable assignment of the amount 
of the fund specified in the order, although the order was 
never accepted by the insurance company. (2 Am. & 
Eng. Ency. Law [2d ed.] 1059; Schollmier v. Schoendelen, 
78 Ia. 426; Nesmith v. Drum, 8 W. & S. [Pa.] 9; Tripp v. 
Brownell, 12 Cush. [Mass.] 376; Foss v. Lowell Fie Cents 
Savings Bank, 111 Mass. 287.) The amount collected by 
this order, with interest thereon, represents the exact 
sum which the court below directed its clerk to pay Miss 
Curtis. 
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It is strenuously insisted by counsel for Slobodisky 
that Miss Curtis took possession of the demised premises 
und converted to her own use improvements placed 
thereon by him and of a value largely in excess of the 
fund in dispute. It is uncontradicted that she conveyed 
the lot, or her interest therein, to J. Ralston Grant, and 
this transfer is relied upon as constituting the act of con- 
version. Prior to the execution of such conveyance a 
mechanic’s lien against the property was filed, a decree 
of foreclosure thereof had been entered against Slobo- 
disky, and his interest in the premises had been sold 
‘thereunder to satisfy such lien. It is true the sale had not 
then been confirmed, but was subsequently approved, and 
a deed ordered to the purchaser, which wiped out all of 
Slobodisky’s interest in the property from the date of 
the sale, since the confirmation related back to that time. 
Moreover, the evidence adduced on the hearing tended 
strongly to prove that plaintiff had forfeited the lease 
and the improvements by violating the terms of the lease 
and by abandoning the demised premises. The district 
court rightfully refused to permit Slobodisky to set off 
‘against the fund in controversy the damages he claimed 
‘to have sustained by reason of the alleged conversion of 
the improvements. The order is 
AFFIRMED. 


EUGENE O’NEILL v. NELLIE C. FLoop, 
Firrp Marcy 8, 1899. No. 9130. 


1. Review: Anstract or RecorD. In a cause submitted under section 

"4 of rule 2 of the supreme court on an agreed printed abstract 
the court will not look beyond the abstract, and unless error 
affirmatively appears therefrom the judgment below will be 
affirmed. 


Where a cause brought to this court on error ig 
submitted under section 4 of rule 2, the printed abstract mus} 


f 
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include the petition in error, or an abstract of the assignments 
of error therein contained, and a failure in that regard will work 
* an affirmance of the judgment. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Affirmed. 


G. W. Doane, W. G. Doane, and J. J. Boucher, for plaintiff 
in error. 


Lee Helsley and George W. Shields, for defendant in 
error. 


Nelson H. Tunnicliff, Elmer EF. Thomas, and James P. 
Linglish, for heirs of Isabella O’Neill, deceased. 


Norval, J. 


This is an error proceeding to review the judgment of 
the district court of Douglas county. The cause was sub- 
mitted to this court under section 1 of rule 2, providing, 
inter alia, for the submission of a cause at any time upon 
written stipulation of the parties on printed briefs, ac- 
companied by, or containing, an agreed printed abstract 
of the record in the cause upon which the case is to be 
determined. The transcript of pleadings and proceedings 
as certified by the clerk of the court below only has been 
printed, which the parties stipulated is a true and cor- 
rect printed abstract of the record in the cause. Neither 
the assignments of error nor an abstract thereof has been 
printed, which is a non-compliance with said section of 
the rule. The rule contemplates and requires more than 
the printing of an agreed abstrac: of the trauscript lodged 
in this court. There must be printed an agreed abstract 
of the record, which means the record in this court, and, 
in a case brought here for review on error, includes the 
petition in error. Such pleading is an essential part of 
the record. It is well settled by repeated adjudications 
that where a cause is submitted under said section of rule 
& the court will not look beyond the abstract; that is, 
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the abstract must be so complete in itself as to require 
no examination of the record to determine the questions 
sought to be presented. (Clossun v. Roman, 50 Neb. 323; 
North Platte Water-Works Co. v. City of North Platte, 50 
Neb. 853; Home Fire Ins. Co. v. Shkoumal, 51 Neb. 635; 
Wheeler v. Parker, 51 Neb. 847; Shewell v. City of Nebraska 
City, 52 Neb. 188; Zink ve. Westerrelt, 52 Neb. 90; Grand 
Lodge A. O. U. W. v. Higgins, 55 Neb. 741.) It logically fol- 
lows from the foregoing cases that we cannot examine 
the petition in error, aud as neither it nor an abstract of 
the assignments of error therein contained has been 
printed, no question is presented four review. The judg- 
ment is accordingly 
AFFIRMED. 


MEYER, BANNERMAN & COMPANY V. WILLIAM G. Krerer 
BY AL. 


Iinzp Marcu 8,1899. No. 8768, 


Attachment of Mortgaged Chattels: Vatipiry: Partizrs. A mort- 
gagee of chattels upon which an order of attachment has been 
levied cannot question the existence of the grounds for the issu- 
ance of the writ. To the attachment debtor alone belongs that 
right. 


Error from the district court of Cass county. Tried 
below before RAmMSrY, J. Reversed. 


John P. Maule, for plaintiffs in error. 
A. N. Sullivan, contra. 


Norval, J. 

Meyer, Bannerman & Co. commenced an action in the 
county court of Cass county, aided by attachment, to re- 
cover from William G. Keefer the sum of $817.83 for 
goods alleged to have been sold and delivered. The affi- 
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davit for attachment sets forth several of the statutory 
grounds for the issuance of the writ, a proper bond was ~ 
filed by the plaintiffs, an order of attachment was issued, 
and property of the defendant was seized thereunder. 
Subsequently he filed a motion to dissolve the attach- 
ment for the reason the allegations contained in the affi- 
davit for attachment are untrue, and because said afti- 
davit is defective and deficient, in that it omitted to state 
any specific act upon which the charges are based. This 
motion was heard and overruled by the court. Subse- 
quently the First National Bank of Plattsmouth and 
Nancy J. Keefer were permitted to intervene in the cause 
and, as mortgagees in possession of the property when 
the writ was levied, they moved to dissolve the attach- 
ment for the reason that the averments in the affidavit 
upon which the attachment was sued were untrue. 
This motion was sustained by the county court, the at- 
tachment dissolved, and the attached property was or- 
dered to be restored to the bank and Nancy J. Keefer. 
The plaintiffs prosecuted a petition in error to the dis- 
trict court, where the action of the county court was af- 
firmed, and by appropriate proceeding they bring the 
record here for review. 

It is argued that the county court erred in allowing 
the bank and Nancy J. Keefer to intervene. In our view 
it is unnecessary to consider this question or venture an 
opinion thereon. It is obvious that they had no right 
to move for a dissolution of the attachment, and the sus- 
taining of their motion was clearly erroneous. (Jtudolf 
a. McDonald, 6 Neb. 163; Deere v. Eagle Mfg. Co., 49 Neb. 
385; Ward v. Howard, 12 O. St. 158; First Nat. Bank of 
Madison v. Greenwood, 79 Wis. 269; 1 Shinn, Attachment 
& Garnishment sec. 350.) The debtor alone had the right 
to assail the attachment on the ground that the affidavit 
on which the writ issued was untrue. The interveners 
might have replevied the property or sued for the con- 
version thereof, but they cannot be heard to question 
the existence of plaintiffs’ alleged grounds for attach- 
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ment. The judgment of the district court affirming the 
order of the county court dissolving the attachment is 
reversed and the attachment is reinstated. 


REVERSED. 


GEORGE V. BROWN, APPELLEE, V. MARY A. JOHNSON ET 
AL., APPELLEES, AND CLARK & LYONARD INVESTMENT 
COMPANY, APPELLANT. 


FILED Marcu 8, 1899. No. 8767. 


1. Review: RuLING on Motion: TRANscrirT. The appellate court can- 
not consider a ruling made by the court below on a motion, 
where such motion is not included in the transcript. 


2. Mortgage Foreclosures: Decree: Dericrency JUDGMENT. In a suit 
to foreclose a real estate mortgage the failure of the court in 
rendering its decree of foreclosure to determine the issue ten- 
dered as to the liability of one of the defendants for a deficiency 
judgment does render the decree interlocutory, or erroneous, 
or invalidate the sale made thereunder. : 


The liability for a judgment in deficiency 
may be litigated after the eoming in of the report of sale. 


APPEAL from the district court of Lancaster county. 
Heard below before HouMEs, J. Affirmed. 


S. L. Geisthardt, for appellant. 
Abbott, Selleck & Lane, contra. 


Norval, J. 


This is an appeal by the Clark & Leonard Investment 
Company from an order confirming the sale of real estate 
made under a decree of foreclosure. Tie suit was insti- 
tuted by George V. Brown to foreclose a real estate mort- 
gage executed by Mary A; Johnson and Peter I. Johnson 
to the Clark & Leonard Investment Company to secure 
the payment of $700 and interest, and by the mortgagee 
assigned to plaintiff. The Johnsons, John H. McClay, 
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Hiram D. Upton, and the mortgagee were made defend- 
ants. The issue tendered to the investment company by 
the petition of plaintiff was based upon the alleged con- 
tract of guaranty by it of the payment and collection of 
the mortgage debt. The prayer of the petition included 
a demand for a deficiency judgment against the mort- 
gagee and the Johnsons. On November 9, 1895, the in- 
vestment company filed a motion for security for costs 
on the ground that plaintiff was a non-resident of the 
state. Separate demurrers were interposed to the peti- 
tion by McClay and the Johnsons, which the court over- 
ruled on December 16, 1895. Two days later, and while 
said motion for security for costs was on file and undeter- 
mined, the defendants were adjudged in default and a 
decree of foreclosure was entered for the amount found 
due, and it wag further adjudged that the investment 
company was liable to the plaintiff for whatever defi- 
ciency might exist after the sale of the mortgaged 
premises. On February 5, 1896, an order of sale was is- 
sued on the decree, and on the same day the investment 
company moved for a vacation of said decree, because 
the same was irregularly and prematurely entered upon 
the pretended default of said moving defendant while in 
fact it was not in default, and the motion for security 
for costs was pending and undetermined and before the 
cause stood for trial. Upon the hearing of this motion 
the decree was vacated and set aside, so far as the same 
affected the investment company only, and an applica- 
tion to recall the order of sale herein was denied. The 
property was sold by the sheriff under the decree, and the 
investment company moved the vacation of the sale for 
the following reasons: (1.) The court erred in overruling 
the motion of the defendant to vacate the decree. (2.) The 
court erred in denying the motion to recall the order of 
sale. (8.) The decree as modified by the court did not 
settle all the issues in the case. (4.) The court had no ju- 
risdiction to sell the property under the decree. (5.) The 
decree was prematurely entered without the knowledge 
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or consent of the investment company. These objections 
were overruled, and the sale was approved and confirmed. 
It is from this order that the present appeal is prose- 
cuted. 

The first ground of the motion is not well taken, since 
the record shows beyond dispute that the decree of fore- 
closure was vacated as to the investment company for 
the reason assigned in the fifth objection to the confirma- 
tion of the sale, namely, that the decree was prematurely 
entered against it. The journal entry of the proceedings 
below recites that the court declined to sustain the ap- 
plication to recall the order of sale; but the second ob- 
jection to the sale relating to that matter cannot be con- 
sidered for the obvious reason no copy of the application 
or motion is contained in the transcript filed in this court. 
(Goldsmith v. Wix, 43 Neb. 573; Ball v. Nelson, 45 Neb. 205; 
Lewis Investment Co. v. Boyd, 48 Neb. 604.) Although the 
decree as modified did not determine all the issues in- 
volved, it did adjudicate and pass upon every issue raised 
as to all the defendants other than the investment com- 
pany, and as to it, all matters save and except as to its 
liability for any deficiency remaining after the sale of 
the mortgaged property, and possibly the right of re- 
demption, the determination of which questions could in 
no manner, as to the other defendants, affect the validity 
of the decree or the order of the sale of the premises to 
satisfy the mortgage debt. The litigation of the liability 
for a deficiency could be as appropriately and satisfac- 
torily carried on, and the question adjudicated, after the 
sale, as prior to the rendition of the decree. The usual 
and better practice is not to determine the liability of — 
a defendant in a foreclosure for a deficiency judgment 
until after the report of the sale, when, for the first time, 
it can be definitely ascertained that a deficiency actually 
exists. The contention is not well founded that the effect 
of the order of modification was to leave the previous de- 
cree of foreclosure an interlocutory order upon which 
no valid sale could be made. The sole effect of the sub- 
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sequent order, and it in express terms so provides, was 
to vacate the decree as to the investment company alone. 
The other defendants were not interested or concerned 
in the questions tendered it; therefore, as to the prtncipal 
defendants, the original decree remained intact and was 
final and enforceable, and not interlocutory merely. The 
plaintiff might have omitted to make the investment com- 
pany a party defendant, or dismiss the suit as to it, and 
in neither event could it be successfully asserted that 
the decree was not final and conclusive as to the other 
parties. The validity of the decree, or its finality as to 
them, is not affected by the fact that the issue or issues 
tendered to the investment company remain undeter- 
mined. It had no right to have the same litigated and 
adjudicated before a decree of foreclosure could be en- 
tered in the case. No rights of the investment company 
have been determined, taken away, or injuriously af- 
fected by the decree as modified. The order confirming 
the sale must be 
AFFIRMED. 


GEORGE KNIGHTS Vv. STATE OF NEBRASKA, 
Fitep Marcu 8,1899. No. 10561, 


1, Criminal Law: Instructions: Assumina Facts. In the trial of a 
criminal case the court is not ordinarily justified in assuming 
the existence of any material fact put in issue by the plea of not 
guilty; but there is not an assumption of any fact in an instruc- 
tion plainly professing to be a mere statement of the material 
averments of the information. 


2. : INSANITY: BURDEN OF PROoF. In a criminal prose- 
cution it is reversible error to instruct the jury upon the ques- 
tion of insanity that the burden of proof shifts from the pris- 
oner to the state during the progress of the trial. 

3. 


But the court in its charge may properly 
say that when the presumption of sanity encounters opposing 
proof the burden is upon the state to satisfy the jury, by evi- 
dence beyond a reasonable doubt, that the accused was sane at 
‘the time he committed the alleged criminal act. 


19 
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4, : : . One suffering under a defect of reason to 
such an extent that he was incapable of distinguishing between 
right and wrong with respect to a particular act is not amena- 
ble to the laws against crime for having committed such act. 


And it is prejudicially erroneous to inform 
the jury in a criminal case, where the defense is insanity, that 
want of capacity on the part of the prisoner to understand the 
nature of the act in question, at the time of its commission, is 
necessary to render him irresponsible. 


6. 


CouNnseL For STaTE. Whether the court might properly 
permit private counsel in a criminal case to make an argument 
to the jury on behalf of the state when such counsel did not 
appear in his professional character until the evidence was 
closed, quere, 


EvipENcE OF OWNERSHIP. It is competent to prove the 
ownership of a store building by parol evidence when it does not 
appear that such building is real estate. 


8. : EvibENCE oF OTHER CRIMES. Where a person is charged with 


the commission of a specifie crime, testimony may be received 
of other similar acts, committed about the same time, for the 
purpose only of establishing the criminal intent of the accused.- 


. 9 Arson: INSURANCE: EVIDENCE OF ConTRACT. On the trial of a per- 
son informed against for burning property with intent to preju- 
dice an insurance company, where the accused refuses to pro- 
duce the policies of insurance, secondary evidence is competent 
to show the contents of the policies, that they were made out 
and delivered by an authorized agent of the companies, and that 
defendant was claiming indemnity under them. 


Error to the district court for Washington county. 
Tried below before POWELL, J. Reversed. - . 


Duffie d Van Dusen and Jesse T. Davis, for plaintiff in 
error. 


C. J. Smyth, ‘Attorney General, and W. D. Oldham, 
Deputy Attorney General, for the state. 


SULLIVAN, J. 


In the district court of Washington county George 
Knights was convicted of the crime of arson and sen- 
tenced to imprisonment in the penitentiary for a term 
of twelve years. The first count of the information 
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charged the burning of an insured stock of merchandise 
owned by the defendant, and the second charged the 
burning of a leased store building in which the property 
was kept. The jury found in favor of the state upon both 
counts. 

Exception was taken to the fifth instruction on the 
theory that it assumes that the merchandise in question 
was insured and that the insurer was a corporation. 
This paragraph of the charge plainly professes to be a 
statement of the facts necessary to be established to war- 
rant a conviction; and it seems to us that neither a cas- 
ual nor critical reading of it could possibly lead a person 
of average intelligence to suppose that the existence of 
any essential fact was assumed by the court. Doubtless 
a more perspicuous presentation of the issues might have 
been made; but the thought of the instruction is evident 
and the language sufficiently apt. 

In relation to the defense of insanity, upon which the 
prisoner relied, the court said to the jury in the twelfth 
instruction: “You are instructed that the law presumes 
that every person is sane, and it is not necessary for the 
state to introduce evidence of sanity in the first instance. 
When, however, any evidence has been introduced tend- 
ing to prove insanity of an accused, the burden is then 
upon the state to establish the fact of the accused’s san- 
ity, the same as any other material fact to be established 
by the state to warrant a conviction. If the testimony 
introduced in this case tending to prove that the defend- 
ant was insane at the time of the alleged burning de- 
scribed in the information raises in your mind a rea- 
sonable doubt of his sanity, at the time of the alleged 
burning, then your verdict should be acquittal.” It is 
contended that this instruction gave the jury to under- 
stand that the burden of establishing his insanity rested 
upon the defendant up to a certain point in the trial, and 
was then shifted from him to the state. Snider v. State, 58 
Neb. 309, is cited as authority for this contention. What- 
ever may be said of the meaning of the instruction con- 
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sidered in the Snider Case, there can be no room to doubt 
that the court, in the instruction now under consider- 
ation, stated the correct doctrine in unmistakable terms. 
In this case the jury were informed that the law pre- 
sumes sanity, but that when the defendant produced evi- 
dence tending to prove insanity, the state was charged 
with a burden which did not previously rest upon it. 
The court did not say, nor imply, that the burden of proy- 
ing insanity was ever on the accused, or that there was 
a shifting of the burden from him to the state. The sub- 
stance of what the court did say was, that when the legal 
presumption of sanity encountered opposing evidence, 
the law then, for the first time, imposed on the state the 
onus of showing the prisoner’s sanity by the proper mea- 
sure of proof. 

The thirteenth instruction was also excepted to, and 
its correctness is now vigorously challenged. It is as 
follows: “You are instructed that insanity which renders 
a person irresponsible for an act is such a diseased con- 
dition of the mind as renders the person incapable of un- 
derstanding the nature of such act and incapable of dis- 
tinguishing between right and wrong with respect to 
such act. So in this case, if the evidence introduced tend- 
ing to show that the defendant was at the time of the 
fire incapable of understanding and knowing what he 
was doing, and that at such time he could not distinguish 
between right and wrong, raises in your mind a reason- 
able doubt of the defendant’s sanity at the time of such 
fire, then you should acquit him.” By this instruction 
the jury were plainly told that they might acquit the de- 
fendant, on the ground of insanity, only in case (1) he 
was at the time of the fire incapable of understanding 
the nature of his act, and (2) that he was at the same 
time incapable of distinguishing between right and 
wrong with respect to that act. Such is not the law, and 
the giving of this instruction was an error fatal to the 
conviction. Ordinarily, insane persons comprehend the 
nature of their acts. When they take life or destroy 


VOL. 58] JANUARY TERM, 1899. 229 


Knights v. State, 


property they usually know what they are doing, and 
often choose means singularly fitted to accomplish the 
end in view. The jury in this case may have believed 
that the defendant applied a lighted match to the prop- 
erty in question understanding well that combustion 
would follow and that the store building and its contents 
would be reduced to ashes, and they may have refused, 
for that reason, to acquit him, although reasonably doubt- 
ing his capacity to distinguish between right and wrong 
with respect to the act. In the answer of the English 
judges to the questions propounded by the House of 
Lords, as a result of the acquittal of McNaghten for the 
killing of Drummond (McNaghten’s Case, 10 Cl. & Fin. 
[Eng.] 200), Chief Justice Tindal, speaking for him- 
self and his associates, among other things, said that 
there is no criminal responsibility where, “at the 
time of the committing of the act, the party accused 
was laboring under such a defect of reason, from 
disease of the mind, as not to know the- nature and 
quality of the act he was doing; or if he did know 
it, that he did not know he was doing what was 
wrong.” The rule thus announced has been, since 1843, 
the unquestioned law in England, and it is now the gen- 
erally accepted doctrine of the American courts. It was 
recognized by this court in Wright v. People, 4 Neb. 407, 
and has been since frequently approved. (Hawe v. State, 
11 Neb. 537; Hart v. State, 14 Neb. 572; Thurman v. State, 
82 Neb. 224.) In Hawe v. State it was said: “And where 
an individual lacks the mental capacity to distinguish 
right from wrong, in reference to the particular act com- 
plained of, the law will not hold him responsible.” 
Another assignment of error earnestly pressed upon 
our attention relates to the action of the court in permit- 
ling W. S. Cook, Esq., a member. of the Washington 
county bar, to make the opening argument for the state. 
We gather from the record that Messrs. Frick & Dolezal 
had been appointed by the court at a former term to as- 
sist the county attorney in conducting the prosecution; 
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that Mr. Dolezal was present at the trial and an active 
participant therein; that Mr. Cook, who was the local 
agent of the companies which had ingured the property 
in question, was a witness for the state and sat during 
the trial with the county attorney and his assistant, ad- 
vising and consulting with them. Before the evidence 
was closed he did nothing, so far as we can learn, to in- 
dicate that he was connected with the case in the charac- 
ter of an attorney for the state. When his right to make 
an argument was challenged he made it appear that he 
had recently formed a law partnership with Mr. Dolezal, 
whereupon the defendant’s objection was overruled and 
an order entered substituting the new firm for the old. 
As the question argued cannot arise when the cause is 
again tried, we need not decide it; but it will not be out of 
place to remark here that we seriously doubt the propri- 
ety of the court’s action. The statute provides that the 
county attorney, in the trial of any person charged with 
a felony, may, under the direction of the court, procure 
such assistance “as he may deem necessary for the trial.” 
This would seem to contemplate the selection and ap- 
pointment of assistant counsel before the commencement 
of the trial. The spirit and policy of our laws recognize 
the right of a defendant in a crintinal case to be informed 
in advance not only of the nature of the accusation, but 
also of the forces that are to be marshaled against him. 
In public prosecutions fairness is a cardinal virtue which 
the representatives of the state should not be permitted 
to ignore. A defendant should not be forced to submit 
the question of his guilt or innocence to a jury organized 
with special reference to their capacity or inclination to 
receive and assimilate the arguments of private counsel 
called from ambush after they have been chosen. Some- 
times a peremptory challenge may be used most effect- 
ively to exclude from the jury-box a fi’end. relative, or 
client of one of the attorneys for the state. We are en: 
tirely satisfied that the failure of Mr. Cook to appear in 
the character of an attorney in the earlier stages of the 
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case was not intended to be tactical; but it may, neverthe- 
less, have given the state an unfair advantage over the 
defendant. In selecting a jury for the trial of a criminal 
case a defendant usually makes his adjustments with 
reference to the relation of individual jurors to opposing 
counsel, so far as he may know what they are. This is his 
right. The peremptory challenges are his to use for his 
own advantage as reason or instinct may suggest. 

We pass now to the testimony of Mr. Unland touching 
the ownership of the store building described in the in- 
formation. It is contended on behalf of the defendant 
that the court received parol evidence tending to prove 
the title to real property, and that its action in this re 
gard was prejudicial error. It is, of course, true that every 
fact must be established by the best evidence attainable, 
and that secondary evidence is not admissible until some 
legal excuse has been given for failing to produce the 
original. But here the ownership of land was not in is- 
sue, and there was no proof whatever that the building 
in question was real estate. Mr. Unland testified that 
he built it and that it was his property. To hold that 
the ruling of the court was erroneous we would hare to 
presume that building was realty. This we cannot do. 

The next error assigned relates to rulings of the court 
in admitting evidence tending to show that on the night 
the Unland building was burned the defendant set out 
other fires in adjacent buildings. The testimony was 
properly received, not for the purpose of showing the 
commission of distinct crimes, but to establish a criminal 
design on the part of the defendant. The state was not 
only required to show that the defendant ignited the Un- 
land store, but it was required to go further and satisfy 
the jury that the act was intentional and not an accident. 
The effect of the evidence was properly limited by an in- 
struction, and its submission to the jury was not legally 
prejudicial. (State vr. Raymond, 53 N. J. Law 260; Com- 
monwealth v. McCarthy, 119 Mass. 354; Pierson v. People, 
79 N. Y. 424; Rice, Criminal Evidence 453.) 
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Other assignments of error have reference to the means 
employed to prove that the stock of merchandise and store 
building mentioned in the information were insured at 
the time of the fire. We think the evidence introduced 
was the best obtainable, and that is all the law requires. 
The policies were in possession of the defendant, aud he 
refused to produce them after being notified to do so. 
It was then competent to show their contents, that they 
were made out and delivered by an authorized agent of 
the companies, and that the defendant was claiming in- 
demnity under them. (State v. Mayberry, 48 Me. 218; JAJe- 
Ginnis v. State, 24 Ind. 500; State v. Gurnee, 14 Kan. 111; 
Rice, Criminal Evidence 46.) The petition in error con- 
tains many other assignments, but as they have not been 
discussed by counsel they will not be considered. The 
judgment is reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 


CATE & FORISTALL V. FRANK ELUTCHINSON. 
FILED Marcu 8,1899. No. 8785. 


1. Pleading: INCONSISTENT DEFENSES. An answer in an action on an 
account for services which contains a general denial of the 
essential facts of the petition and avers that the charges in the 
itemized account are unreasonable and unjust does not present 
inconsistent defenses. 


2, : A defendant may plead as many grounds of defense 
as he may have, provided they are not so its haa that. if one 
be true another must be false. 


: AMENDMENTS. Prejudicial error cannot be predicated on an 
order allowing a pleading to be amended when the amendment 
does not change the issues, nor affect the quantum of proof as to 
any material fact. 


4, Physicians: ACTION For Services: Exrert E:vrpencr. Jn an action 
to recover for services rendered it is error to exclude the testi- 
mony of a witness who has shown himself qualified and com- 
petent to testify as to the character and value of the services, 
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HRRoR from the district court of Nuckolls county. 
Tried below before HASTINGS, J. Reversed. 


W. A. Bergstresser and George B. France, for plaintiffs in 
error. 


Cole & Brown, contra. 


SULLIVAN, J. 


Cate & Foristall are licensed physicians and surgeons 
engaged in the practice of their profession at Nelson, in 
this state. They brought this action against the defend- 
ant to recover the sum of $176.04, claimed to be a balance 
due on account for medical services rendered the Hutch- 
inson family in the year 1894. The first defense pleaded 
in the answer was in substance a general denial; the sec- 
ond that many of the visits included in the itemized ac- 
count were gracious acts of friendship and not made in 
the performance of a professional duty; the third alleged 
that the charges made in the plaintiffs’ account were 
“unreasonable, unjust, exorbitant, and far in excess of 
the amount charged by physicians in good standing in 
the community for like services.” The second and third 
defenses were assailed by motion and stricken out before 
the trial. A trial of the cause to a jury in the district 
court resulted in a verdict and judgment against Hutch- 
inson for $1. The plaintiffs being dissatisfied with the 
amount of the recovery bring the record here for review. 

It appears from the bill of exceptions that after the 
plaintiffs had submitted their evidence in chief, and 
while the defendant’s third witness was on the stand, 
the court made an order restoring to the answer the third 
defense which had been previously stricken therefrom. 
Upon this action of the court error is assigned. It is 
contended that the first and third defenses are inconsist- 
ent and that, under the issues as they stood when the 
trial] was commenced, the value of the plaintiffs’ services 
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was not in dispute. We are not able to perceive that a 
general denial of every essential fact in the petition is 
inconsistent with an averment that the charges in the 
itemized account were unreasonable and unjust. Both 
statements may have been true. Under the Code system 
of pleading a defendant may rely on as many defenses 
as he may have. The only limitation upon this rule is 
the one resulting from the requirement in regard to veri- 
fication, which implies that the defenses shall not be so 
repugnant that if one be true another must be false. 
(Blodgett v. McMurtry, 39 Neb. 210; Home Fire Ins. Co. v. 
Decker, 55 Neb. 346.) But the question of inconsistent 
defenses does not properly arise in this case. Neither 
the order eliminating, nor the one restoring, the third 
paragraph of the answer changed or affected the issues 
in any respect. The plaintiffs alleged that they had ren- 
dered professional services to the defendant’s family and 
that the charges therefor were reasonable and‘just. The 
general denial imposed upon them the necessity of estab- 
lishing these allegations by competent proof. The sery- 
ices of a physician are supposed to be valuable, and the 
law implies a promise on the part of the one for whom 
they were rendered to pay a reasonable compensation 
therefor. (Shelton v. Jolnson, 40 Ia. 84; Garrey v. Stadler, 
67 Wis. 512; Tucker v. Mayor, 4 Nev. 20; Starin v. Mayor, 
106 N. Y. 82; Vilas v. Downer, 21 Vt. 419.) What is rea- 
sonable is, however, a question to be determined by the 
jury. The measure of the recovery will depend upon the 
quantum and character of the evidence. When the plain- 
tiff produces evidence to prove the value of his services 
the defendant may, of course, under a general denial, 
show that the services were valueless, or of less value 
than that claimed. 

Another ground upon which the plaintiffs insist they 
are entitled to a reversal of the judgment is the exclusion 
of the following questions and answers contained in the 
deposition of Dr. Ruth Wood: 

Q. 36. Now, referring to the condition of the patient 


VOL. 58] JANUARY TERM, 1899. 235 


Cate v. Hutchinson. 


at the time of the operation, what would you say as to 
the prospects of the patient’s recovering or dying, what 
were they? 

A. I stated at the bedside that there were two chances 
to one that she might not live, and it would certainly be 
so if she was not well cared for. 

Q. 37. Then the result would warrant you saying, in 
a professional sense, that the patient had been well cared 
for, would it or would it not, the sickness extending over 
May, June, and July? 

A. It is impossible for any other physician to indicate 
what complications might have arisen during that length 
of time in any case. They become subacute and chronic 
in that length of time. Subacute cases need not be seen 
more than once in two or three days, neither in chronic 
cases oftener than that length time. <A case of this 
kind must have become subacute and chronic, for an 
acute case could not have existed that long and live. 

Q. 38. Assuming the fact then that the woman is well, 
you would say that she had had proper medical treat- 
ment, would you or would you not? 

A. I have to reiterate what I have said before. I feel 
satisfied with the outcome that she lived. 

Q. 39. You feel then that the result proved the wisdom 
of your judgment in advising or suggesting rather the 
employment of Dr. Cate in the case, do you? 

A. Yes. 

Q. 40. State what is the fee for a visit to a patient in a 
town or city. 

A. Ordinarily $2 in all cities of first and second class. 
J do not know about others. I have never lived in a 
sinall place. 

Q. 41. In the case of Mrs. Hutchinson, you would have 
charged full fee for each and every visit, would you, had 
you been the physician in attendance? 

A. The answer is so contingent upon circumstances, 
and yet the question embracing the clause, ‘if you had 
been the attending physician,’ yes, I would have charged 
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for my visits. If I had thought it necessary to make a 
visit I would have charged for it. 

Q. 42. Now, do you know whether they had a compe- 
tent nurse in charge of Mrs. Hutchinson? . 

A. No, I do not. 

No reason was given why the foreguing testimony was 
not submitted to the jury, but as it was offered before the 
third paragraph of the answer was restored, it seeins 
probable that it was withheld on the assumption that 
the value of the plaintiffs’ services was not in issue. Dr. 
Woods had performed a surgical operation on Mrs. 
Hutchinson, was familiar with her ailment, and so pe- 
culiarly qualified to give testimony bearing upon the rea- 
sonableness of Dr. Cate’s professional charges. The 
skill of the physician, the difficulty of the case, the re- 
sponsibility involved, and the measure of success are 
elements which cannot be ignored in actions of this char- 
acter. We think that this portion of the deposition 
should have gone to the jury and that its exclusion was 
prejudicial error. The judgment of the district court is 
reversed and the cause remanded for further proceedings. 


Revi SRSED AND REMANDED. 


CuHi1caGo, MILWAUKEE & Sr. Patn Ratnbway COMPANY V. 
GEORGE W. JOLNSTON. 


FiLrep Marci 8, 1899. No. 8786 


1. Delivery of Property to Carrier: Evipexce: Bint or LApinG. ‘The 
bi of lading and way-bill made by the authorized agent of a 
common carrier of freight are competent evidence tending to 
prove that the articles therein described were delivered to such 

carrier for shipment, 2 


2. Findings of Jury: CoNFLictinc Evipencr: Revirw. The coneclu- 
sion deduced by a jury from fairly conflicting evidence will not 
be set aside where there is nothing to indicate that such eon- 
clusion was the result of rash, partial, or intemperate action, 
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Error from the district court of Douglas county. 
Tried below before Scort, J. Affirmed. 


Montgomery & Hall, for plaintiff in error. 
Frank T. Ransom, contra. 


SULLIVAN, J. 


This action was brought to recover the value of one 
easy chair which it is claimed was delivered by the 
plaintiff George W. Johnston to the defendant the Chi- 
cago, Milwaukee & St. Paul Railway Company for trans- 
portation from Chicago to Omaha and lost in transit. 
The defense was a general denial. <A jury impaneled to 
try the cause fonnd for the plaintiff and judgment was 
rendered on the verdict. 

The errors assigned are all grounded upon the propo- 
sition that the verdict is not sustained by sufficient com- 
petent evidence. It appears from the bill of exceptions 
that in I'ebruary, 1894, Johnston, who was then residing 
in Omaha, directed his agent at Detroit to ship to him 
certain household furniture which he had previously 
stored in the latter city. The shipment was made via 
the Michigan Central Railroad Company to Chicago, and 
thence to Omaha over the defendant’s line. The bill of 
lading issued by the initial carrier enumerates the arti- 
cles received by it and, among other things, acknowl- 
edges the receipt of four rockers and one easy chair. 
The defendant’s clerk at the transfer house in Chicago 
checked over the list of articles found on the way-bill of 
the Michigan Central Company and noted each item on 
the expense bill rendered to the defendant. ‘Included in 
the list so checked and noted were four rockers and one 
casy chair. These articles are also described in the way- 
bill of freight forwarded from the defendant’s transfer 
house in Chicago. The chair in question is described as 
a large square, upholstered chair with patent spring 
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rockers on a square base. John O’Connor, a witness for 
the defendant, testified that he checked the goods re- 
ceived by the defendant from the Michigan company and 
that the chair in controversy was not included in the 
consignment. Similar testimony was given by William 
McKeague, who checked the goods at Omaha from the 
car to the depot. Mr. Johnston, as a witness in his own 
behalf, testified that among the articles of furniture left 
by him in store at Detroit were the easy chair and three 
or four rocking chairs. Counsel for the company con- 
tend that the employés of the defendant applied the 
description “one easy chair,” as contained in the bill of 
lading and way-bills, te one of the rockers included in 
the shipment, and that these documents are, therefore, 
without evidential value. This contention is bottomed 
on a theory and not upon any established fact. It is evi- 
dent that the consignment contained some article of fur- 
niture not properly classified as a rocking chair. There 
is no proof that any such article was ever delivered to the 
consignee. There is evidence that the plaintiff had in 
store at Detroit, and that he delivered to the Michigan 
carrier for shipment, four rockers and one easy chair. 
From the description in the defendant’s way-bill and 
from the notation on the expense bill rendered to it at 
Chicago it appears that those articles came into its pos- 
session; but there is no evidence that four rockers and 
one easy chair were delivered to the plaintiff at Omaha. 
But conceding that the easy chair should be regarded as 
a rocker under different designation, the jury would have 
been warranted, nevertheless, in finding that the defend- 
ant received for shipment one rocker which it did not 
deliver. The verdict is supported by sufficient evidence 
and the judgment is 
AFFIRMED. 


VoL. 58] JANUARY TERM, 1899. 239 


Chicago, R. 1. & P. R. Co. v. O’Neill. 


CHicaGo, Rock IsuanpD & Pacrric RamaAvay COMPANY 
: Vv. SOPHIA OTTILLIA O’NEILL. 


FILED Marcu 8, 1899. No. 8769. 


1. Eminent Domain: RAILROADS: ADJACENT LANDOWNERS: DAMAGES, 
When a railroad has been constructed and put in operation, an 
adjacent landowner may sue at once for consequential damages 
to his property and recover in the action full compensation for 
all injuries which he has sustained, or which will ever after- 
wards accrue, from a prudent and careful operation of the road. 


: Timz To Sue. But such action need 
not be commenced immediately. A party may wait, within the 
period of limitation, until the extent and character of the injury 
to his property has been ascertained by experience and made 
susceptible of absolute proof. ; 


: MEASURE oF DAMAGES. Where property has been taken or 
damaged for a public use, the owner is entitled to recover as 
compensation the diiference between the value of such property 
immediately before and immediately after the completion of 
the improvement from which the injury results. 


. The jury in fixing the damages sustained by a 
landowner in consequence of the appropriation, or injury, of his 
property for a public use may take into account every element 
of annoyance and disadvantage resulting from the improvement 
which would influence an intending purchaser’s estimaie of the 
market value of such property. 

5. Striking Out Evidence Erroneously Admitted. Where evidence 
improperly received is afterwards stricken out and expressly 
withdrawn from the consideration of the jury, the error involved 
in its reception is ordinarily cured. 

6. Pleading: SEPARATE CAUSES OF ACTION. Where distinct causes of 
action are blended in the petition, the only appropriate remedy 
is a motion forean order requiring a separate statement and 
designation. 

7, Review: QuresTions Not RaisepD BreLtow. It is a general rule, to 
which the record in this case presents no exception, that objec- 
tions not urged in the trial court will not be considered here. 


Error from the district court of Lancaster county. 
Tried below before TispeEts, J. Affirmed. 


W. F. Evans, L. W. Billingsley, and R. J. Greene, for 
plaintiff in error. 
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W. J. Bryan, T. S. Allen, 8. B. Pound, and Roscoe Pound, 
contra. 


SULLIVAN, J. 


In 1887 the plaintiff Sophia Ottillia O’Neill bought lot 
8, in block 14, of Kinney’s O Street Addition to the city of 
Lincoln, and soon-afterwards built thereon a two-story 
dwelling-house, which she occupies as a family residence. 
The house fronts on P street, which runs east and west 
through the city and seems to have been at one time 
a much traveled thoroughfare. In 1892 the defendant 
the Chicago, Rock Island & Pacific Railway Company 
constructed and put in operation a line of railroad across 
P street and about 225 feet west of plaintiff's property. 
Shortly after the track was laid a depot was constructed 
on the right of way just south of P street, rendering the 
same impassable. This action was bronght to recover 
damages to the premises above described occasioned by 
the construction and operation of the defendant’s road 
and by the obstruction of P street and the deflection of 
public travel therefrom. The trial of the action to a 
jury resulted in a verdict in favor of the plaintiff. 

The defendant complains of the admission of testi- 
mony in regard to the specific annoyances and incon- 
veniences to which the plaintiff had been subjected in the 
use and occupancy of her property. We have carefully 
read this evidence and think there was no error in its 
reception. It is undoubtedly true that an action might 
have been brought and tried as soon as the road was put 
in operation, and that in such action all the damages 
which the plaintiff had sustained or ever would sustain 
from a careful and prudent operation of the road would 
have been then recovered. But it is also true that she 
was not required to sue immediately. It was her privi- 
lege to wait until the extent and character of the perma- 
nent injury to her property had been ascertained by ex- 
perience and made susceptible of absolute proof. (Penn 
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Mutual Life Ins. Co. v. Heiss, 141 Ill. 35.) The constitu- 
tion (art. 1, sec. 21) provides: “The property of no person 
shall be taken or damaged for public use without just 
compensation therefor.” While injuries of the charac- 
ter here in guestion are, within the meaning of the pro- 
vision quoted, injuries inflicted for a public use, they are 
not to be ascertained by proceedings in condemnation, 
but by an action brought for that purpose within the 
time fixed by the statute of limitations. (Gottschalk v. 
Chicago, B. & Q. R. Co., 14 Neb. 550; Hastings & G. I. R. 
Co. v. Ingalls, 15 Neb. 123; Atchison & N. R. Co. v. Boerner, 
34 Neb. 240; Omaha & N. P. RB. Co. v. Janecek, 30 Neb. 276; 
Rigney v. City of Chicago, 102 Ill. 64; Chicago & #. I. R. Co. 
v. Loeb, 118 Ill. 203.) In such an action the measure of 
recovery is the difference between the value of the land 
before and its value after the road was constructed and 
put in operation. To assist the jury in reaching a con- 
clusion upon this question they may take into account 
a variety of circumstances. 

In Chicago, B. & Q. R. Co. v. O’Connor, 42 Neb. 90, it is 
said in the fourth point of the syllabus: ‘“That in ascer- 
taining such depreciation the cuts or fills made in the 
street in front of the property, the proximity of the track 
to the front of the lot, the danger of fire from passing 
trains, the probability of damage to the house on the lot 
from jars caused by passing cars and engines, the incon- 
venience to the occupants of the property arising from 
the presence and proper and ordinary use of the railway 
track for all time, the annoyance to such occupants from 
smoke, cinders, and dust from passing trains and en- 
gines, the annoyance caused by the roar of trains, the 
sounding of whistles and the ringing of bells, and every 
other fact and circumstance that would have influenced 
the market value of the property in the mind of a good- 
faith intending purchaser thereof, would have all been 
proper elements for consideration in determining the 
damages to plaintiff's property.” Such was the charac- 
ter of the evidence offered by the plaintiff and submitted 

20 
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to the jury in this case. Its purpose and tendency was 
to show the extent to which the plaintiff's property had 
been injured by the operation of the road, and by the per- 
manent obstruction of P street. The court, in a charge 
which is an accurate and admirable presentation of the 
law upon every issue in the case, directed the jury that 
the plaintifi’s damage was the depreciation in value of 
the property in question caused by the construction and 
operation of defendant’s road. It may be that evidence 
-in regard to the bursting of the plumbing and the quick- 
ened action of the water-meter in plaintiff’s house was 
improperly received, but if so, no prejudice resulted, for 
it was afterward withdrawn and the jury instructed to 
disregard it. 

It is contended that the evidence in relation to the ob- 
struction of P street should not have been received, be- 
cause that was an act done after the construction of the 
road and, therefore, constituted a separate cause of ac- 
tion. Coneceding that the construction of the depot plat- 
form should be regarded as an independent injury, it 
does not follow that the judgment should be reversed. 

The.defendant may have had reason to apply for an 
order requiring the plaintiff to separately state and num- 
ber her causes of action; but no such motion was made, 
and it is now too Jate to take advantage of what was at 
most a mere defect in the form of the petition. Whether 
the closing of the street be considered as a substantive 
ground of action, or as a mere evidential fact, the testi- 
mony in question was properly admitted. 

It is insisted that the witnesses for the plaintiff in es- 
timating the damages were not limited to damages occa- 
sioned by the ‘company’s acts, and may, in giving their an- 
swers, have taken into account depreciation from other 
causes. Invariably the questions were directed to the 
value immediately before and immediately after the road 
was constructed. The witnesses could not have misun- 
derstood them. Besides, the objection now urged was 
not made during the trial. In view of the evidence the 
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verdict seems reasonable and just. There appears to be 
no material error in the record and the judgment is there- 
fore 

AFFIRMED. 


AUGUST JOHNSON, APPELLER, V. PAUL KLEIN, APPELLANT. 
FILED Marcn 8, 1899. No. 8750. 


1. Review Without Bill of Exceptions. Where a bill of exceptions~* 
has been quashed the evidence cannot be considered by this 
court. 


Where questions relied on for a reversal of the judgment 
cannot be determined without reviewing the evidence, and the 
bill of exceptions has been quashed, the judgment will be af- 
firmed. 


APPEAL from the district court of Saunders county. 
Heard below before SeDawick, J. Affirmed. 


V. L. Haacthorne, for appellant. 
J. O. Detweiler, contra. 


SULLIVAN, J. 


This action was brought by August Johnson against 
Paul Klein in the district court of Saunders county to 
foreclose a purchase-money mortgage. The defendant 
filed an answer denying that the plaintiff was entitled to 
maintain the action and denying that any of the condi- 
tions of the mortgage had been broken. The plaintiff 
filed a reply, and the issues joined haying been tried to 
the court, resulted in a decree of foreclosure. The ques- 
tions upon which the appellant relies for a reversal of 
the judgment rendered against him cannot be determined 
without reviewing the evidence taken at the trial. The 
bill of exceptions having been heretofore quashed on 
the motion of Johnson, the evidence is not legally before 
us and cannot be considered. The judgment must there- 
fore be 

AFFIRMED. 
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SrarE OF NEBRASKA, EX REL. HERMAN EB. PANKONIN EY 
AL., V. COUNTY COMMISSIONERS OF CASS COUNTY. 


Finep Marci 8, 1899. No. 10447. 
1. Streams: Bounparies: Tripces: EXpPensr OF REPAIRS: STARE De- 


cists. The adjudication in Dutton v. Stute, 42 Neb. 804, held to 
determine this case. : 


2. ? ‘ : . Ordinarily, where a stream of water 
ecnstitutes the boundary line between two political subdivisions, 
each sukdivision holds to the middle of the stream and accord- 
ingly is liable for bridge repairs, as Jaid down in Dutton v, State, 
42 Neb. 804, irrespective of the volume of flowage being nearer 
one bank than the other. 


ERROR from the district court of Cass county. Tried 
below before RAMSnry, J. Affirmed. 


Allen Becson and J. L. Root, for plaintiff in error. 
‘A, J. Graves, contra. 


Ryan, C. 


Certain taxpayers of Cass county songht in the dis- 
trict court of Cass county by mandamus to compel the 
commissioners of said county to repair the north half of 
the bridge at Louisville across the Platte river, which 
forms the boundary line between Cass and Sarpy coun- 
ties. On issues duly joined it was held by the said dis- 
trict court that the liability of each of ao comnties had 
been determined and settled in Dutton v. State, 42 Neb. 
804, and the writ was denied. In this we think the trial 
court held correctly, and shall therefore merely refer to 
the opinion in the case just cited for a fuller statement 
of facts than above given, if a fuller statement is de- 
sired. 

It is now insisted, however, that the ruling in the 
case just cited should be modified because the waters of 
the Platte river oppusite Louisville flow nearer the north- 
ern than the southern bank of said stream. There has 
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been cited no adjudication in support of this contention, 
and opposed to it are the following cases: Dunlieth & 
Dubuque Bridge Co. v. County of Dubuque, 55 Ia. 558; Rowe 
v. Smith, 51 Conn. 266; Im re Spier, 3 N. Y. Supp. 438; 
Flynn v. City of Boston, 26 N. EE. Rep. [Mass.] 868. We 
have been able to find no case holding differently from 
those above cited, and Flynn v. City of Boston, supra, is 
fortified by a large number of adjudications. We there- 
fore assume that in this case the ordinary rule applies, 
that where a stream of water constitutes the boundary 
line between two political subdivisions of a state, each 
holds to the middle of the channel,—that is, to a line par- 
allel to and midway between the banks,—and accord- 
ingly, under the authority of Dutton v. State, supra, each 
is liable for bridge repairs. The judgment of the district 
court is 
AFFIRMED. 


SaBINA S. WAKELEY, APPELLANT, V. CITY OF OMAHA ET 
AL, APPELLEES. 


FitED MARCH 8,1899. No. 8799. 


1. Municipal Corporations: TAXATION: EQUALIZATION: Notice. Notice 
of the sitting of the city council as a board of equalization under 
section 21, chapter 13, page 121, Session Laws 1889, by publication 
for at least six days prior thereto is an indispensable prerequisite 
to legal action. 


i : PAVEMENTS: Voip ASSESSMENTS. The mere fact that an 
owner of adjacent property signs a petition for paving a street 
in a prescribed manner does not furnish grounds for the pre- 
sumption that the petitioner assents to irregular or void proceed- 
ings of the city council in the performance of such duties as may 
devolve upon it after the pavement shall be completed. 


: VoLuNTARY PAYMENTS. A void special as- 
sessment is not validated by the mere fact that payments 
thereon have been voluntarily made. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J, “Reversed, 
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E. Wakeley and A. C. Wakeley, for appellant. 
W. J. Connell, Lee S. Wstelle, and EF. H. Scott, contra. 


RYAN, C, 


Appellant was denied relief in the district court of 
Douglas county, wherein she sought a perpetual injunc- 
tion against the collection of a special assessment upon 
lots 5 and 6,in block 12, in the city of Omaha. One side 
of lot 5 faces upon the paved street with respect to which 
the assessment was made, and the opposite side of lot 5 
forms the line of separation between lots 5 and 6. At the 
time the equalization of assessment was made upon these 
lots, section 21, chapter 13, Session Laws 1889, was in 
force, and among its provisions were the following: “The 
city clerk shall complete the assessment roll for the city 
on or before the second Monday of October in each year, 
* * * and when such roll is completed, the council shall 
hold a session of not less than five days as a board of 
equalization, giving notice of said sitting for at least six 
days prior thereto, in three daily papers of the city, * * 
and in all cases before any special taxes that may ‘be 
levied, except for constructing wood sidewalks, shall be 
finally levied, it shall be the duty of the council to sit as - 
a board of equalization, for the purpose of equalizing any 
such proposed levy of special taxes or assessments, and 
correcting any error therein, giving notice of such sitting 
in the same manner as above provided in this section. 
*» # * Aud thereupon such assessments and special 
taxes shall be finally made.” It was proved on the trial 
that preceding the assessment and levy under considera- 
tion there was but one publication in one daily paper in 
the city of Omaha, two publications in another, and that 
probably there was not a third paper of daily issue in the 
city. The city council had therefore no jurisdiction to 
make the adjustment, levy, and assessment attempted. 
(McGavock v. City of Omaha, 40 Neb. 64; Bellevue Improve- 
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ment Co. v. Village of Bellevue, 39 Neb. 876; Smith v. City 
of Omaha, 49 Neb. 883; Ives v. Irey, 51 Neb. 186; Hutchin- 
son v. City of Omaha, 52 Neb. 345; Leavitt v. Bell, 55 Neb. 
57; Medland v. Connell, 57 Neb. 10.) 

It is, however, urged that appellant should not be heard 
to allege the above-noted lack of jurisdiction, because of 
certain of her own acts. These were, first, that she 
signed the petition for the paving of the street. But this 
signing was before the pavement was put down and could 
have had no reference to a waiver of compliance with 
statutory requirements regulating the proceedings 
whereby the levy and assessment were to be made after 
final completion of the work. The other fact upon which 
appellee relies is that appellant paid without protest 
three of the ten annual installments into which the as- 
sessment was divided. The brief of appellee comments 
thus upon this branch of the case: “The plaintiff knew 
that this tax was a lien on her property; that it amounted 
in law to a judgment against herself and property. She 
proceeded to discharge the lien to pay that which 
amounted to a judgment, and all this with the certain 
knowledge of the steps necessary to be taken by the city 
council, and yet no complaint for five years.” If this 
statement of the principle involved is correct, the analogy 
is destructive of appellee’s argument. If a judg- 
ment had been rendered against Mrs. Wakeley in a case 
wherein she had never been served with a summons and 
had never appeared, would the mere fact that subsequent 
to the date of the so-called judgment she made one or 
more payments estop her to deny the validity of the judg- 
ment when by process of law it was attempted to collect 
the balance; and, if so, on what principle could the estop- 
pel be founded? As to the payments actually made, she 
might, under some circumstances, be denied affirmative 
relief, but why should she be held concluded against as- 
serting the invalidity of the balance of the judgment 
when payment thereof is sought to be coerced? The par- 
tial payments which prevent the running of the statute 
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of limitations are treated as acknowledgments of the con- 
tinued validity of that which at one time was concededly 
valid, but that is no argument for treating as valid that 
which was always void. The case at bar is not strength- 
ened by this illustration, which we think very apt. The 
payments were purely voluntary, and no fact has been 
pleaded or proved which suspends appellant’s right at 
any time to discontinue her generosity. The judgment 
of the district court is reversed ‘and the cause is remanded 
with instructions to enter a decree as to lots 5 and 6 afore- 
said in conformity with the prayer of appellant’s petition. 


REVERSED AND REMANDED. 


First NATIONAL BANK oF GREENWOOD vy. RAILSBACK 
BROTHERS & SPELTS. 


FILED MarcH 8, 1899. No. 8784. 


Action Against Bank for Failure to Honor Check: DamaceEs: Evt- 
DENCE. Proof by the drawer of a check that when such check 
was presented the drawer had with the drawee subject to check 
a sufficient deposit wherewith to pay such check, and that, sub- 
sequently, the drawer was compelled to pay the amount of the 
check to the holder thereof because the drawee unwarrantedly 
refused payment thereof, is sufficient proof to sustain a judg- 
ment for damages to the amount of the payment so made by 
the drawer and such other damages as are alleged and proved. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. Affirmed. 


A. N. Sullivan, for plaintiff in error. 
Byron Clark and C. A. Rawls, contra. 


RYAN, C. 


This action was brought in the county court of Cass 
county by G, J. Railsback and others doing a grain busi- 
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ness at Greenwood as a partnership firm under the name 
and style of Railsback Bros. & Spelts. By appeal the 
case came into the district court of that county, wherein, 
upon a trial had without a jury, there was a finding and 
judgment in favor of the above described plaintiffs. On 
Iebruary 6, 1894, the firm of Railsback Bros. & Spelts 
was a depositor in the I'irst National Bank of Greenwood, 
and on that day drew its check, payable to Sam Atkinson 
or order, for the sum of $480. This check was transferred 
by indorsement to A. C. Loder, by whom it was presented 
to the bank for payment, which was refused. Shortly 
afterward the bank was garnished as a supposed debtor 
of Atkinson, and upon its answer as such garnishee was 
required to pay the said sum of $480, which it did in the 
garnishment suit of Welton against Atkinson. Loder, 
after the bank had refused to pay the check, brought suit 
for the amount thereof against the firm of Railsback 
Bros. & Spelts, and a judgment having been recovered 
as prayed, said firm paid it, and brought this action for 
the amount of its said payment and for damages occa- 
sioned by the refusal of the bank to honor the check above 
referred to. The uncontradicted testimony of Loder was 
that he purchased the check from the payee, Atkinson, 
in the evening of the day of its issue. On the following 
morning he presented it for payment, which was refused 
by A. D. Welton, acting as teller for the bank, who testi- 
tied that the reason for dishonoring this check was that, 
when presented, its drawer had on deposit but $125. He 
admitted, however, that before the presentation of this 
check there had been deposited by Railsback Bros. & 
Spelts two checks drawn by that firm on the Columbia 
National Bank of Lincoln, each of which was for $500; 
that he gave the firm credit for that amount and after- 
wards sent to it a deposit slip showing that amount had 
been placed to the credit of the firm. He further testified 
that he had been with the bank for four and one-half or 
five years and that during this time Railsback Bros. & 
Spelts always received credits for checks on the Columbia 
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National Bank as ordinary deposits in its business; that 
he had been to Plattsmouth the night previous to the 
date of the check and had procured the instituticn of a 
suit by his grandfather against Atkinson; that when the 
check was presented he was expecting the appearance 
of an officer to garnish the bank, and refused to cash the 
check because he meant to hold the money until service 
of the garnishment could be made, and took advantage 
of the fact of the deposit being in checks to treat them 
as though deposited for collection. The answer of the 
bank as garnishee was made by this witness, who said 
that it was the opinion of the officers of the bank that 
the transfer of the check by the payee to Loder was fraud- 
ulent. It is very evident from this and other evidence 
concerning this transaction that the district court was 
justified in concluding that there were sufficient funds 
of Railsback Bros. & Spelts to pay their check when it 
was presented, but that payment was refused under a 
false pretense merely that Mr. Welton might compel the 
application on his granfather’s claim of the amount by 
the check required to be paid to Atkinson or his order. 
This course of dealing the bank resorted to at its peril. 
By the evidence it was satisfactorily shown that Loder 
was the holder of the check in good faith, and that he had 
compelled the drawer to pay it to him. There was a 
claim in the answer that the action of Loder against 
Railsback Bros. & Spelts was collusive, but we have 
found no evidence to support that claim. It was also 
pleaded in the answer that the bank had offered to de- 
fend against Loder’s action, but that this offer was re- 
fused except upon unreasonable conditions. We find in 
the record a written offer to defend, which, it was testi- 
fied, had been seasonably made to Railsback Bros. & 
Spelts, but we find no evidence of the refusal to permit 
a defense to be made, neither do we find an assent so un- 
reasonably conditioned that it was tantamount to such 
a refusal. With reference to the notice above referred 
to the only evidence was that of the bookkeeper of the 
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bank, Mr. Welton, who testified that he served on Rails- 
back Bros. & Spelts a written notice whereby the bank 
requested said firm’s permission to control the case of 
Loder against the firm aforesaid by the selection of coun- 
sel and the calling of witnesses, and an offer to assume 
responsibility for results if its demand was complied 
with. Mr. Weston testified that he did not know of any 
acceptance of this proposition, but that the firm served 
a notice on him in the matter, in which notice there was 
a proposition to allow the bank to defend. At this point 
in his testimony there was an objection sustained that 
the notice being in writing, no oral evidence was admis- 
sible. The witness had not the notice with him and it 
was never produced, This testimony is not very satisfac- 
tory, but it discloses the facts that the bank had notice 
of the pendency of the action of Loder against Railsback 
Bros. & Spelts in time to defend; that the bank was noti- 
fied to defend, and that it never did defend. As there was 
no proof of collusion or any unfairness, and as there is 
suggested in this case no defense which the bank would 
have interposed had it attempted to defend against the 
claim of Loder, we are not at liberty to assume that the 
court improperly rendered judgment against Railsback 
Bros. & Spelts. The facts disclosed by the evidence in 
this case warrant the conclusion that the bank, without 
justification, withheld payment of the check held by 
Loder, and that Loder was entitled to a judgment for the 
amount of such check against the drawer thereof. 

It is, however, insisted that the court improperly as- 
sessed damages against the bank for the withholding of 
payment of the check when no special damages had been 
proved. T*acts showing that damages had been sustained 
were properly pleaded, and we think from what we have 
already said that it was shown that the bank unwar. 
rantedly refused to perform a duty which it owed to the 
drawer of the check. There was no way in which special 
damages could be proved, but the case falls within the 
rule laid down in Bank of Commerce v. Goos, 39 Neb. 437, 
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with reference to general damages. The judgment of 
the district court is 
AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
ALONZO J. VAN BUSKIRK, ADMINISTRATOR. 


Finep Marcu 8, 1899. No. 8782. 


Death by Wrongful Act: PLeapine: PecuNtARY INJURY. In an action - 
for damages under the provisions of chapter 21, Compiled Stat- 
utes, a petition is fatally defective which discloses no survivor 
entitled by law to support by the person deceased, and in which, 
with reference to such survivor as is described, there is no aver- 
ment of pecuniary injury. : 


Error from the district court of Dundy county. 
Tried below before Noruis, J. Reversed. 


W.S. Morlan, J. W. Deuweese, and £’. 17, Bishop, for plain- 
tiff in error. 


J. W. James and Scth F. Crews, contra. 


Ryan, C. 


In this case there was a verdict and judgment in the 
district court of Dundy county against the Chicago, Bur- 
lington & Quincy Railroad Company, and this judgment 
defendant has brought the case into this court for review 
upon its petition in error. The action was brought by 
Alonzo J. Van Buskirk, administrator of the estate of 
Charles P. Van Buskirk, deceased, and it was alleged in 
the petition that, without fault on his part, the intestate 
named had suffered death through the negligent opera- 
tion of the company’s railroad. The seventh paragraph 
of the petition was in this language: “The said Charles 
P. Van Buskirk has neither wife nor children, but left 
Alonzo J. Van Buskirk, Mary P, Van Buskirk, his par- 
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ents, and Gertrude G. Eledge, Lewis G. Van Buskirk, 
* * * brothers and sisters, who are heirs at law and 
next of kin, who have been damaged in the sum of 
$5,000.” There was no other averment than that just 
quoted from which it was attempted to show damages to 
have been caused to his next of kin by the death of the 
intestate. In City of Friend v. Burleigh, 53 Neb. 674, it was 
laid down as the rule sustained by authorities that under 
the provisions of chapter 21, Compiled Statutes, it was 
necessary to aver a loss of means of support, where, from 
the relation of the survivors of the deceased to him, the 
law, would not presume that from his death such sur- 
vivors had been deprived of their means of support. The 
petition in this case was defective in this particular, and 
the judgment of the district court is reversed. 


REVERSED AND REMANDED. 


NORFOLK NATIONAL BANK, APPELLEE, V. JOHN IF. FLYNN 
EY AL., APPELLANTS, AND New York Lire INSuR- 
ANCE COMPANY, APPELLEE. 


FILED MARCH 8, 1899. No. 8748. 


Life Insurance: ASSIGNMENT or PoLicy: EVIDENCE. The evidence in 
this case examined, and held insufficient to show an assignment 
of a policy of life insurance or of rights conferred by its pro- 
visions. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. Reversed. 


George 'L. Whitham, for appellants. 
George EH. Pritchett and James H. McIntosh, contra. x 


Ryan, C, 


The Norfolk National Bank filed its petition in the dis- 
trict court of Douglas county, wherein it prayed that a 
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policy of insurance issued by the New York Life Insur. 
ance Company, one defendant, on the life of John I. 
Ilynn, another defendant, might be decreed the property 
of plaintiff, who, as assignee of such policy as it was al- 
leged, was entitled to be subrogated to the rights of Hon- 
nora Flynn, and that the defendant insurance company 
might be restrained by injunction from paying to the 
Ilynns anything on account of said policy. This policy 
was dated August 4, 1879. By its terms its tontine divi- 
dend period was to be completed August 4, 1894, after 
which period the accumulations were secured to Honnora 
Flynn in either one of five different optional methods 
named. Of these the third was “I'o withdraw the entire 
equity,—4. e. the accumulations that belong to this policy, 
—in cash.” By its petition plaintiff alleged that the pol- 
. icy had been assigned to it as security for the payment of 
a promissory note owing to plaintiff by John F. Flynn; 
that said note had never been paid; that Flynn had neg- 
lected and refused to pay premiums as they fell due; that 
payment of these had been made by plaintiff; and that 
within the time fixed by the terms of the policy for mak- 
ing such election plaintiff, as assignee of the policy, had 
notified the insurance company that plaintiff elected to 
receive the benefit accruing August 4, 1894, under the 
third subdivision of said policy, to-wit, “To withdraw the 
entire equity—i. e. the accumulations that belong to this 
policy.” There was a decree as prayed, and the accumu- 
lations above referred to having been found to be equal 
to $634.18, the insurance company was required to pay 
to plaintiff the said sum, to be applied on the indebted- 
ness due to it from Jobn I. Flynn. It was further ad- 
judged that John IF. Flynn and I[fonnora lynn had no 
interest, right, or title in the policy, and these parties 
have appealed. 

There were presented by the evidence and in argument 
several questions which we shall not consider, for, in our 
opinion, there is at the threshold a question which, in 
the view we take of it, renders unnecessary the consider- 
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ation of any other, and that question is whether or not 
the policy ever was assigned to the bank. In reference 
to the loan as to which plaintiff claims this policy was 
assigned as security, Mr. Bucholz, plaintiff’s cashier, tes- 
tified that about May 14, 1888, John I*. Flynn wanted to 
borrow $1,000 and offered to give the policy as collateral 
security, and that it was finally understood that Flynn 
might bring it down and the bank would make the loan; 
that on that day Flynn signed the note and got $1,000 
then or soon afterward; that a few days after the date 
of the note Flynn brought the policy to the bank and left 
it there, promising to come in within a few days and fix 
up the arrangement. The cashier testified that at the 
time he took the policy he did not understand that it was 
necessary for Honnora Ilynn to assign it, and that he 
never spoke to her about doing so. There was no evi- 
dence tending to show that Mrs. Flynn ever assigned the 
policy herself; indeed, the testimony of the president of 
the bank is that when he asked Mrs. I*lynn to assign it, 
which was after the maturity of the $1,000 note above 
referred to, she refused to make the assignment. There 
was no evidence that John I’. Flynn was specially author- 
ized to assign the policy as agent for his wife, and the 
only proof of general agency to be found in the record 
_is the following question propounded to the cashier and 
his answer thereto: “Q. What do you know, if anything, 
with reference to her husband acting as her agent gen- 
crally in her matters,—in business matters? <A. I never 
knew that she did any business for herself. He always 
did the business.” There was never any assignment by 
Mr. Flynn. His testimony was to the effect that the pol- 
icy was left at the bank simply for safe-keeping. As the 
district court found in favor of the bank, we shall assume 
that the transaction as described by the cashier was cor- 
rectly described, and therefore that the note was first 
made and that the money was paid then or a few days 
afterward when Mr. lynn deposited the policy as col- 
lateral security. We have already shown that the right 
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of election of Mrs. Flynn under the policy could not be 
exercised until more than six years after the loan was 
made. This loan was payable in ninety days. It was not 
then paid, but it has been renewed and has not yet been 
paid. While the bank had the policy in its possession 
it paid three of the annual premiums as they fell due 
thereon, but there was no notice to Mrs. Flynn that these 
ought to be met, though there is evidence that such notice 
was given to Mr. Flynn. Mrs. Flynn, in her testimony, 
denied that she authorized her husband to assign, trans- 
fer, or deposit the policy as security. Her testimony was 
that, as she understood it, her husband, John I". Flynn, 
took the policy to the bank to consult the president of 
the bank, who was a lawyer, with reference to the valid- 
ity of a renewal of it after it had once lapsed; that her 
husband explained afterward that he had left it at the 
bank for safe-keeping, and that she supposed these state- 
ments were true. This policy was for $2,500. It was pay- 
able at the death of John F. Flynn to his wife, Honnora 
Flynn, if at that time she should be living, otherwise to 
the Flynn children, of whom there were five in number. 
This policy had been in existence almost nine years, 
when, as alleged, it was deposited with the bank as col- 
lateral security for a debt owing by John I’. Flynn. None 
of the parties for whose benefit it had been issued and 
maintained was aware of this alleged disposition of it. 
Upon the death of the insured it would at any time have 
furnished to his widow and children a means of subsist- 
ence to the extent of $2,500. The bank, by virtue of its 
mere possession of this policy, assumed to exercise the 
rights, not of John I’. lynn, but of Honnora Flynn, and 
thereunder, in consideration of receiving $634.18, under- 
took to surrender this policy with all its possibilities of 
protection to Mrs. Flynn and her children, and this it 
did because it claimed the policy had been assigned to it. 
The question of this assignment is one of fact, and we can 
find no evidence of an assignment authorized or executed 
by Mrs. Flynn. The attempt of the bank to deprive her of 
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the benefit of this policy without her consent was an at- 
tempted wrong, and upon it can be based no just claim 
for compensation or consideration because of premiums 
advanced to carry the policy until its benefits could be 
commuted to a cash payment to the bank. On the face of 
it such a policy was not intended as a mere accumulation 
of savings. It was a judicious provision for his family in 
event of the death of the insured. To deprive this wife 
and mother of this provision there should have been at 
least acquiescence on her part in the alleged assignment; 
and, in some way, there should have been established the 
right, in her stead, to deprive her and her children of the 
benefits of the policy upon the death of the head of the 
family. There was not sufficient evidence to meet either 
of these requirements, and the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings. 


REVERSED AND REMANDED. 


Mary D. BEARDSLEY, APPELLEE, V. WILLIAM E. Hi«a- 
MAN, APPELLANT, ET AL. 


FILED MARCH 8, 1899. No. 8809. 


1. Judicial Sale: Snrrirr’s RETURN: MisTaKE. A judicial sale is not 
void because the sheriff in making his return thereof by mistake 
recites that he received the order of sale on a date different from 
that on which he actually received it. 


2. : APPRAISEMENT. It is error for a sheriff to cause real estate 
to be reappraised before he has twice advertised and offered it 
for sale, unless the first appraisement has been set aside by the 
court 

3. : ALIAS ORDER. An order of a district court setting 


aside a sale, but retaining the appraisement made of the prop- 
erty and directing an alias order of sale, is not void if erroneous; 
and it is not erroneous where the property has only been once 
offered for sale. 


21 


258 NEBRASKA REPORTS. [ Vo. 58 


Beardsley v. Higman. 


APPEAL from the district court of Dawes county. 
Heard below before Barrow, J. Affirmed. 


George M. Pardoe and W. E. Gantt, for appellant. 
Lewis & Beardsley and Albert W. Crites, contra. 


RaGav, C. 


In the district court of Dawes county a decree foreclos- 
ing an ordinary real estate mortgage was rendered in 
favor of Mary D. Beardsley against William E. Higman 
and others on June 5, 1895. The clerk of the district 
court of said county issued “an order of sale,” to which 
was attached a certified copy of the foreclosure decree, 
and delivered the same to the sheriff. The latter caused 
the property to be appraised, advertised, and sold, and 
it was purchased by Mrs. Beardsley. This sale was by 
the court on her motion set aside, the order providing 
that the appraisement made be retained, and that the 
clerk issue an alias order of sale for the property. This 
alias order of sale was issued, the property again sold, 
purchased by Mrs. Beardsley, the sale confirmed, and 
from this order Higman has appealed. 

1. It is first insisted that the alias order of sale is void, 
and in support of this remarkable contention it is said 
that the alias order does not show that any action was 
ever pending in the district court of said county wherein 
the parties named in the order of sale were parties to any 
suit in said court. The alias order of sale is directed to 
the sheriff of Dawes county and recites: “In a certain 
action in the district court pending, wherein Mary D. 
Beardsley is plaintiff and William IE. Higman and others 
are defendants, you are hereby commanded * * #* to 
sell;” and in order that counsel for appellant may not 
be again misled as to what the transcript which they 
have filed here shows, they are respectfully referred to 
page 22 of the record of this case on file in this court, 
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where they will find the alias order of sale with the recita- 
tion just quoted. 

2. A second argument is that the alias order of sale 
is void because it “does not show upon its face that any 
decree was rendered in said court in favor of said plaintiff 
end against said defendants foreclosing said mortgage 
and ordering the sale of the property described in the 
same for the satisfaction thereof.” The alias order of 
sale already quoted, found on page 22 of the record in this 
case, recites that the plaintiff Beardsley in said action 
recovered of the defendant Higman and others in said 
action by a consideration of said court a judgment for 
the sum of $6,088.88 and costs taxed at $138.30, and said 
order of sale commands the sheriff to advertise and sell 
certain described real estate for the purpose of satisfy- 
ing the judgment. 

3. A third argument is that “said order of sale is void 
on its face for the reason that no copy of said decree is 
set out therein, nor is any copy attached thereto, nor any 
reference made in said order to the decree of the court 
ordering the sale of said premises for the satisfaction of 
said mortgage.” Attached to the alias order of sale 
found on said page 22 of the record is a certified copy of 
the mortgage foreclosure decree. 

4. The sale under consideration was made on January 
20, 1896. The sheriff in making his return of said sale 
recited in said return: “Received this order this 5th day 
of June, 1895.” It is now said that the sale is void be- 
cause of this recitation. A casual inspection of the 
record shows that this date—June 5, 1895—-was a clerical 
mistake. This was the date of the original order of sale, 
not the date of the alias order; but this sale was not void 
because the sheriff in making his return thereof by mis- 
take recited that he received the order on a date different 
from that on which he actually received it. 

5. Another argument is that the sale made of the real 
estate by the sheriff on January 20, 1896, was void “for 
the reason that no appraisement was made of the prop- 
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erty and filed by the sheriff of said county before adver- 
tising and making said sale.” he property was ap- 
praised by the sheriff and two disinterested freeholders, 
residents of said Dawes county, duly sworn to make the 
appraisement, ete., on Juue 14, 1895, and the sale under 
consideration was first advertised on December 19, 1895. 
6. Another argument is that the sale made by the 
sheriff under the alias order of sale was void because he 
did not cause the property to be reappraised. The real 
estate had already been once appraised and once offered 
for sale, and unless that appraisement had been set aside, 
it would have been error for the sheriff to cause the real 
estate to be reappraised before it had been twice ad- 
‘vertised and offered for sale. (Code of Civil Procedure, 
sec. 495.) When the court made an order setting aside 
the first sale it did not set aside the appraisement made, 
but by its order expressly retained that appraisement 
and directed the sheriff to advertise and offer the prop- 
erty for sale under such appraisement. It is said by 
counsel for appellant that the district court was without 
jurisdiction to make that kind of an order. We do not 
think it was. Indeed, the order of the court retaining the 
appraisement was unnecessary. The order was superfiu- 
ous. It added nothing whatever to the statute, for unless 
the first appraisement made had been vacated by the 
court, the sheriff could not cause the property to be re- 
appraised until he bad twice advertised and offered the 
property for sale under the appraisement. 
The foregoing are the only arguments which we deem 
it necessary to notice. The decree is 
AFFIRMED. 
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JOHN L. TIDBALL, ADMINISTRATOR, ET AL. V. Isaac N. 
YOUNG, ADMINISTRATOR, ET AL. 


FILED Manrc# 8, 1899. No. 8787. 


1. Administrator’s Bond: OBLicEE. To constitute a valid adminis- 
trator’s bond some person or officer must be named therein as 
obligee. 


2. 


: County Juper. A writing purporting to be an ad- 
ministrator’s bond, signed by principal and sureties, approved 
and filed by the probate court, in which no person or officer is 
named as obligee is neither a statutory nor a common-law bond. 
It is simply a promise in writing made to no one, and is void. 


Error from the district court of Saline county. Tried 
below before HASTINGS, J. Reversed. 


F. I. Foss and W. R. Matson, for plaintiffs in error. 
E. 8. Abbott, contra. 


RaGav, C. 


Jarett Young died in Saline county, Nebraska, leaving 
a will, which was duly admitted to probate, and one 
Boomgarden qualified therefor and was appointed execu- 
tor of Young’s estate. Subsequently Boomgarden re- 
signed and one George D. Stevens was appointed admin- 
istrator with the will annexed. [For the faithful 
performance of his duties as such administrator Stevens 
as principal and one Band and one Bridges as sureties 
executed and filed with the probate court of said county 
a writing, denominated in this record a “bond,” which was 
duly approved as the bond of said Stevens as adminis- 
trator with the will annexed by said probate court. 
Stevens’ authority as administrator with the will an- 
nexed was extinguished by an order of the probate court 
removing him as such administrator and Isaac N. Young 
was appointed administrator instead, who duly qualified. 
by giving his bond and accepting the trust. He then 
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brought this suit in the district court of Saline county 
against Stevens as principal and Band and Bridges as 
sureties to recover the value of certain personal prop- 
erty belonging to the Jarett Young estate, which it is 
alleged Stevens, while he was administrator with the 
will annexed, took possession of and converted to his own 
use, or at least had neglected and refused to account for 
and turn over to the present administrator. Young, ad- 
ministrator, based this action on the bond which it is 
alleged that Stevens as principal and Band and Bridges 
as sureties executed and filed in the probate court at the 
time Stevens was appointed administrator with the will 
annexed. It seems that during the pendency of this ac- 
tion Stevens died; at any rate his death was suggested 
and his administrator, John L. Tidball, was made de- 
fendant to this action in place of Stevens, deceased. The 
trial in the district court resulted in a judgment in favor 
of Young, administrator, against Tidball, administrator 
of Stevens’ estate, and against Band and Bridges, to re- 
view which the parties below have filed here a petition in 
error. 

The writing or paper sued on here as a bond exe- 
cuted by Stevens as principal and Band and Bridges 4s 
sureties, so far as material here, is as follows: “Know all 
men by these presents, that we, George D. Stevens, as 
principal, and Charles Band and W. A. Bridges, as sure- 
ties, all of the county of Saline and the state of Nebraska, 
are held and firmly bound in the penal sum of $4,000, 
lawful money of the United States, well and truly to pay 
we bind ourselves, our heirs, executors, administrators, 
and assigns, and each of them, firmly by these presents.” 
It is to be observed that this so-called bond is without 
an obligee. Nowhere in the bond is any person men- 
tioned as an obligee, nor is there any blank left in the 
bond for the filling in of the name of an obligee. The 
bond simply recites that the principal and sureties are 
held and firmly bound in a certain sum of money, to pay 
which they bind themselves: The bond recites that 
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Stevens had been appointed administrator with the will 
annexed of the estate of Jarett Young, deceased, and 
then recites generally that if Stevens, as such adminis- 
trator, shall perform his duties, the obligation shall be 
null and void; otherwise remain in full force and effect. 
Section 811, chapter 23, Compiled Statutes, provides: 
“All bonds required by law to be taken in or by order of 
the probate court shall be for such sum and with such 
sureties as the judge of probate shall direct, except when 
the law otherwise prescribes; and such bonds shall be 
for the security and benefit of all persons interested, and 
shall be taken to the judge of probate, except where they 
are required by law to be taken to the adverse party.” 
Section 179 of said chapter provides: “Every adminis- 
trator, before he enters upon the execution of his trust 
and before letters of administration shall be granted to 
him, shall give a bond to the judge of probate,” ete. An 
essential thing in every administrator’s bond is an 
obligee. The promise of the principal and sureties sign- 
ing such an instrument must be made to some person or 
officer. The instrument on which this action is based 
does not comply with the statute. It is not the bond 
which the statute requires an administrator to give. It 
is neither good as a statutory bond nor as a common-law 
bond. It is a promise in writing made to no one. It is 
simply void. Sacra v. Hudson, 59 Tex. 207, was a suit 
on a paper alleged to be a guardian’s bond, and in the 
alleged bond no one was named as obligee, although the 
bond recited that the principal and sureties “are held 
and firmly bound unto y’ and the court held that 
this instrument was not a good guardian’s bond, either 
under the statute or at common law, and that a suit 
could not be maintained thereon, because no one was 
named in the bond as obligee. The court said: “It is 
the duty of courts to construe and enforce contracts. To 
make contracts for parties is something quite beyond 
their province. * * * None of the cases go to the 
length of supplying necessary parties to bonds. If the 
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name of the obligee may be omitted without affecting 
the validity of the bond, why may not the amount of the 
bond also be left blank? By the same reasoning, why 
may not both the amount and the payee be omitted? 
Or the signature of the principal and the sureties be dis- 
pensed with?” 

It may be that the county judge who accepted and ap- 
proved this writing as the bond of Stevens, administrator, 
may be liable upon his bond to the present administrator 
of the Young estate, if the latter estate has been preju- 
diced by the negligence of such county judge. But this 
we do not decide. It may be that if Stevens, during his 
lifetime, and while pretending to act as administrator for 
Young’s estate, obtained possession of and converted to 
his own use the assets of that estate, the Stevens estate is 
now liable to the Young estate therefor. But no one is lia- 
ble to the Young estate on this instrument alleged to be 
the bond of Stevens, administrator. The instrument made 
the basis of this suit is alleged to be a bond and contract 
of the parties who signed it. It is not a contract. It is 
an imperfect and unfinished instrument in writing, and 
no action can be maintained thereon. The judgment of 
the district court is reversed and the cause remanded. 


REVERSED AND REMANDED. 


HiraM J. PALMER, ADMINISTRATOR, V. DE Wirt C. 
Howakp. 
FILED Marcy 8, 1899. No. 8781. 
Affirmance of Judgment: Revirw. The record presents no question 
of law. Evidence examined, and held to sustain the verdict of 


the jury. 


Error from the district court of Hall county. Tried 
below before Tuomrson, J. Affirmed, 
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Davis v. Culver, 


W. H. Platt, for plaintiff in error. 


J. H. Woolley, contra. , 


RaGay, C. 


Hiram J. Palmer, administrator, has filed a petition 
in error here for the review of a judgment pronounced 
against him in favor of De Witt C. Howard by the dis- 
trict court of Hall county. The record presents no ques- 
tion of law. It is insisted by counsel for plaintiff in 
error that the evidence does not sustain the verdict of 
the jury. The evidence is not very satisfactory, but we 
are compelled to say that we think it sustains the jury’s 
verdict, and the judgment must be, and is, 


AFFIRMED. 


JOHN J. DAVIS V. EDWIN CULVER. 


FILED MARCH 8, 1899. No. 8773. 


B 


. Replevin: GENERAL DENIAL: EVIDENCE. Under a general denial in 
replevin the defendant may prove any fact which amounts to a - 
defense to the plaintiff’s cause of action. 


2. Note: INNOCENT PURCHASER: EVIDENCE. Evidence examined, and 
held to sustain the finding of the jury that the plaintiff in error 
and his assignor purchased the note in suit after its maturity. 

3. : PAYMENT. When the action was brought there was nothing 
due on the note. 

4. Replevin: GENERAL DENIAL: SET-OFrF. In a replevin action for 


property covered by a chattel mortgage given to secure the 
payment of a note owned by plaintiff the defendant, under a 
general denial, may show that plaintiff at the commencement 
of the suit was, and still is, indebted to him for labor in an 
amount equal to the amount due on the note. 


Error from the district court of Lancaster county. 
Tried below before HOLMES, J. Affirmed, 
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C. S. Rainbolt and Daniel F. Osgood, for plaintiff in error: 


Usury should be specially pleaded. (Dia v. Van Wyck, 
2 Hill [N. Y.] 522.) 

An account cannot be adjusted in replevin. (Whit- 
worth v. Thomas, 88 Ala. 808; Otter v. Williams, 21 Til. 118; 
Stow v. Yarwood, 14 Tll. 427; Keaggy v. Ifite,°12 Til. 101; 
Streeter v. Streeter, 43 Tl. 155; McIntire v. Hastman, 76 Ta. 
455.) 

Set-off is not generally allowed in replevin. (Water- 
man, Set-Off 169; Kennett v. Fickel, 21 Pac. Rep. [Kan.]| 
93.) 

Set-off, if allowable, must be specially pleaded. (Whit- 
worth v. Thomas, 88 Ala. 308.) , 


J. R. Webster, Theodore F. Barnes, C. H. Bane, and Mac- 
farland & Altschuler, contra. 


RaGav, C. 


On April 12, 1894, Edwin Culver executed and de- 
livered his note for $18, due thirty days after date, to 
M. L. Thomas. The note was payable to the order of 
the payee and drew interest at the rate of ten per cent 
per annum from maturity. Thomas indorsed and de- 
livered this note to the Lincoln Coal Company, and the 
Jatter indorsed and delivered it to John J. Davis. The 
note was secured by chattel mortgage. John J. Davis 
brought replevin for the mortgaged property. Judgment 
for the defendant, and Davis prosecutes error. 

1. The first argument is that the court erred in per- 
mitting the defendant below to show that the note was 
tainted with usury. The answer was a general denial, 
and the argument is that such a defense could not be 
shown under such a plea. Whatever may be the rule in 
other jurisdictions the practice here is that under a gen- 
eral denial in replevin the defendant may prove any 
special matter which amounts to a defense to the plain- 
tiffs cause of action. (Afcrrill v, Wedgwood, 25 Neb. 283; 
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Cool v. Roche, 15 Neb. 24; Blue Valley Bank v. Bane, 20 Neb. 
294; Richardson v. Steele, 9 Neb. 483; Best v. Stewart, 48 
Neb. 859; Johnston v. Milwaukee & Wyoming Investment Co., 
49 Neb. 68; Jenkins v, Mitchell, 40 Neb. 664.) 

2. The second argument is, in effect, that the verdict 
for the defendant below is not supported by sufficient 
evidence, as upon any theory of the case there was some- 
thing due from Culver upon the note. Plaintiff in error 
here claims to be an innocent purchaser before maturity 
of the note which the mortgage in controversy was given 
to secure; or, rather, his precise claim is that he pur- 
chased the note from one who was an innocent pur- 
chaser before due without notice that the note was 
tainted with usury. This note matured on May 12, 1894. 
It was indorsed by the payee and delivered to the coal 
company on September 18, 1894; but there was written 
upon the note the following: “Extended to September 13, 
1894.” The evidence on behalf of plaintiff in error is 
that this writing was put on the note by the original 
payee thereof at the request of Culver, the maker of the 
note, and in pursuance of an agreement between them 
that the note should be extended to that date. This, 
however, is denied by Culver. We think the jury were 
justified in taking Culver’s testimony as true, and there- 
fore it follows that whatever title the Lincoln Coal Com- 
pany had to this note it acquired after its maturity. 
Thomas, the original payee of the note, swears that he 
sold and indorsed this note to the Lincoln Coal Company. 
His evidence, however, is entirely overthrown by that of 
the officers of the coal company. They say that Thomas 
owed them a coal bill of $6.65, and that he indorsed the 
note in suit and left it with the coal company as security 
for what he owed it; that on September 13, 1894, the 
plaintiff in error here paid Thomas’ coal bill and took up 
the note, Thomas being present. As to the other argu- 
ment,—that there was something still due on the note 
from Culver at the time this suit was brought,—the evi- 
dence shows that while Culver gave Thomas the note for 
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418 he only received $15 in money. By agreement between 
the parties Culver was to pay $2.50 per month interest 
on this $15, or interest at the rate of sixteen and two- 
thirds per cent, payable monthly, and that in pursuance 
of that usurious contract he had paid $12.50 in money to 
Thomas, leaving a balance of $2.50 on the note; that 
after Davis, the plaintiff in error, became the owner of 
the note, Culver, who is a blacksmith, did work for him 
of the value of $2.75, and that when this suit was brought, 
Davis was indebted to him, Culver, in that amount for 
said work. Applying that indebtedness on the note it 
discharged the same. The jury correctly found that at 
the time the suit was brought there was nothing due 
upon the note. 

Tt is insisted on the argument that this $2.75 due from 
Davis to Culver could not be set off in this action against 
what was due on the note. We fail to appreciate the 
force of this contention. If this was a suit at law upon 
the note, Culver could have pleaded as a set-off the $2.75 
due him from Davis, the hulder of the note. In order for 
Davis to recover in. this action it was incwnbent upon 
him to show that there was some amount due him from 
Culver on the note when the action was brought, and 
under a general denial it was competent for Culver to 
show that he was entitled to be credited for the work 
he had done for Davis; and that, therefore, there was 
nothing due Davis on the note. Let the judgment of the 
district court be 

: AFFIRMED. 


JosEPHUS MOORE, APPELLANT, V. SYLVANUS MOORE ET 
AL., APPELLEES. 


FILED MARCH 8, 1899. No. 7942. 


1. Vendor and Vendee: Parent AND CuiLp. Evidence examined, and 
held not to establish the existence of an oral contract between 
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appellant and his father and mother that on the death of the 
survivor of them the title to their real estate should vest in 
appellant. 


2. Executors and Administrators: Clams AGaInst EsTATE: EVIDENCE, 
Evidence examined, and held not sufficient to sustain .a finding 
that any sum of money was due appellant from his father and 
mother’s estate. 


APPEAL from the district court of Dawson county. 
Heard below before NEVILLE, J. Affirmed. 


Francis G. Hamer, for appellant. 


Rice & Johnston, Elwood Hunt, and J. M. Forristail, 
contra. 


RAGAN, C. 


In the district court of Dawson county Josephus Moore 
brought this action against Sylvanus Moore and others. 
In his petition Josephus Moore alleged that from 1878 
until his death, which occurred in October, 1886, his 
father, Hamilton Moore, was the owner in fee of and re- 
sided upon the southeast quarter of section 12, township 
9 north, and range 19 west, in Dawson county, Nebraska; 
that his father was old and infirm for a number of years 
before his death and unable to take care of himself, and 
required the constant care and attendance of others; that 
he resided with his father from 1872 continuously until 
just before his death, supported him and his mother until 
her decease, and in so doing expended large sums of 
money and performed much labor; that all this was done 
by him in pursuance of an oral agreement between his 
father and mother upon one part and himself on the 
other that upon the decease of the father and mother he, 
Josephus Moore, should have said quarter section of land 
as compensation; that in pursuance of the agreement he, 
Josephus Moore, was to enter upon the possession of said 
described land and remain in possession thereof until the 
death of his father and mother and thenceforth forever; 
that in pursuance of said oral agreement he did enter 
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upon said real estate, made valuable improvements 
thereon, and that his father and mother resided upon said 
real estate with him, and that he provided for them and 
supported them until the decease of the survivor of them; 
that his mother died in March, 1884, and that shortly be- 
fore his death the father went to Indiana to visit the 
scenes of his early years, and while there became and 
was of a weak mind and failing intellect, and in disre- 
gard of his agreement with his son, Josephus Moore, and 
while under the illegal influence of certain of Josephus’ 
brothers and sisters, the father conveyed said real estate, 
without consideration, to two of said sisters; that the 
value of the labor and money expended by him upon said 
real estate and in caring for his said father and mother 
was $5,125. The prayer of the petition was that the deed 
made by his father, Hamilton Moore, in Indiana might be 
declared void and the title to the real estate be decreed 
to be in him, Josephus Moore, or that if for any reason 
the court could not make such a decree his, Josephus 
Moore’s, claim for money and labor and care expended in 
behalf of his father and mother might be decreed a valid 
lien upon the premises, and that they should be sold for 
the satisfaction thereof. The district court found that 
the evidence was insufficient to establish an oral con- 
tract between Hamilton Moore and his wife with their 
son, Josephus Moore, as he alleged in his petition; that 
the possession of the land in controversy was in the said 
Hamilton Moore from the time he entered the same under 
the United States homestead laws until the deed made 
in Indiana to the parties made defendants to this action; 
that the possession of said real estate never was in Jo- 
sephus Moore, and that the deed made by Hamilton 
Moore in Indiana to the parties made defendants was 
executed and delivered by him of his own free will and 
accord, and that no undue influence was used to induce 
him to so convey the land, but that the deed was based 
upon a valid consideration, and at the time the said deed 
was made said Hamilton Moore was of sound mind. The 
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court entered a decree dismissing the petition of Jose- 
phus Moore, and he has appealed. 

1. The evidence in the record abundantly sustains each 
and every finding made by the district court, and would 
sustain no other finding. It would subserve no useful 
purpose to quote all this evidence. Hamilton Moore, his 
wife, and their two sons, Josephus and Russell, came to 
the state of Nebraska about 1878. They came from the 
state of Indiana, where Hamilton Moore left some sons 
and daughters living, who were at that time married. 
When Hamilton Moore and his wife came to Nebraska 
their sons, Josephus and Russell, were unmarried, and 
so remained for a number of years. Hamilton Moore 
acquired title to the land in dispute by patent from the 
United States government under the homestead act of 
congress. In support of appellant’s claim that an oral 
contract existed between himself and his father and 
mother whereby he was to have the title to the father 
and mother’s homestead on the death of the survivor of 
them in consideration that he would support and care 
for them during their natural lives, and that he had in 
all respects carried out his contract, a number of wit- 
nesses testified that in conversations with the father and 
mother, and especially with the mother, each of the old 
people had said that upon their death the farm was to 
be appellant’s; that the farm was appellant’s; that ap- 
pellant was taking care of and supporting them, and 
other conversations of similar import. No one testified 
to having heard made any such a contract as the appel- 
lant alleged in his petition, nor did any one testify that 
either of the old people said that such a contract existed, 
as appellant alleged. Some time before her death the 
mother went to Indiana, where she dicd in March, 1884. 
In October and November, 1884, she wrote the appellant 
long letters, but not a word is said in either of these let- 
ters about the title to the family homestead belonging 
to the appellant; not a word in the letters in reference to 
any contract between the father and mother that upon 
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the latter’s death the appellant should have the home- 
stead; and yet in one of these letters she expresses the 
‘opinion that she will never be well again. In December, 
1885, the mother was dead, the father was still in Ne- 
braska, and in that month the appellant wrote a letter 
to a brother of his living in Indiana, and in this letter he 
said: “Last Monday father went to Davidson’s to board. 
I will not have him about me any more. If any of you 
want to pay me $500 ready money I will waive all right 
to the estate and be done with him and it; otherwise [ 
will take a thousand dollar claim to the courts. If you 
want a hand in this business you had better see to it at 
once.” In January, 1886, appellant writes another let- 
ter to a brother or sister in Indiana, in which he speaks 
of Russell, his brother, being in jail on a charge of 
larceny and that his wife was without anything to eat. 
He said: “I had the county to provide for her, all except 
fuel. I told Davidson to take*her a load of corn and — 
charge it up to the rent on the place [the place was the 
father’s homestead and rented to Davidson], and if it 
is sold I think I should have whatever portion falls to — 
Russell to partially reimburse me for what I have paid 
out for him. * * * I think father’s farm had better 
be sold. It would bring about $2,500.” On July 6, 1884, 
a letter is written to the appellant by one of his sisters 
living in Ohio in answer to a letter which the appellant 
had written her in June of the same year. Irom this let- 
ter it would appear that the writer was present when her 
mother died. She said: “Mother wanted Eliza [another 
child] to have all that they left after her and father’s 
expenses were paid. It was hard for her to talk. I 
thought I would help her. I said, ‘You want Josephus 
to have the rest? She said, ‘No; he has a farm of his 
own.’ She seemed to think you was most perfect. I 
wish I was there to talk with you.” In December, 1885, 
’ the appellant wrote a letter to his brother in Indiana, in 
which he said: “Father has made an article of agreement 
with W. J. Davidson, renting the farm to Davidson for 


°o 
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two years, * * * by which Davidson is not bound to 
give father a bushel of wheat, corn, or potatoes, but father 
has to pay taxes and help buy a threshing machine, and 
the article deprives me of the privilege of looking after 
the place entirely. * * * This I can break up if he 
still continues to cause me so much trouble. I will at- 
tempt to take the place out of his control] as long as I 
have to take care of him, and if I fail, then I will sue for 
pay for taking care of him during the last ten years and 
save what I can that way.” In December, 1885, a sister 
of the appellant in Indiana writes him a letter, in which 
she says: “I got your letter a few days ago. Was sorry 
to hear of you and father having trouble about the con- 
trol of the place. * * ® Dear brother, do not think 
of ever suing for taking care of him. I will take him 
and take care of him the rest of his life and want noth- 
ing for it.” The district court made no mistake in find- 
ing that the appellant had not established the existence 
of the oral contract between himself and father and 
mother which he pleaded in his petition. 

2. The evidence on behalf of the appellant tended to 
show that he broke up some of the land in controversy, 
put some improvements of small value thereon; that his 
father and mother lived on the place with him, the ap- 
pellant; that he boarded and took care of them; that the 
father was a cripple and unable to work and unable to 
help himself, and that the appellant dressed him and un- 
dressed him, put him to bed, and gave him the care that 
a helpless old man would need. On the other hand, the 
“evidence shows that the mother, while she remained in 
Nebraska, was a hale, healthy, intelligent old lady, was 
a midwife and made money practicing that profession; 
that she did the work usually done by housewives on 
farms; that the old gentleman, though crippled with 
rheumatism, was a very industrious man; that he worked 
in the garden and chopped wood and did such chores as 
he was able to do; that the appellant, until he married, 
lived with the old people instead of their living with him; 

22 
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that while he managed and controlled the farm for a 
number of years he also took the rents and profits of the. 
same; that while he was living with his father and 
mother and managing their farm he was also the owner 
of two quarter sections of Jand near the family home- 
stead, and that he was carrying on some farm opera- 
tions on these lands and improving them; and the evi- 
dence is undisputed that at the time the old people came 
to Nebraska they brought $1,800 in money with them, 
and after that money was sent out here to the family in 
Nebraska from the children in Indiana. There is no evi- 
dence in this record which would justify us in finding 
that there was any sum of money whatever due to the 
appellant from his father and mother, or their estate, 
much less that the appellant was entitled to a lien upon 
this land for any reason whatsoever. If the estate of 
his father and mother is indebted to him, he must go 
to the probate court with that claim. This court has no 
probate jurisdiction. The decree of the district court is 
right—altogether right—and is 
AFFIRMED. 


CHASE Country Vv. CHICAGO, BURLINGTON & QUINCY RalIL- 
ROAD COMPANY. 


FiLep March 8,1899. No. 8780. 


1, INegal Taxes: RECOVERY FOR Payments. The statutes provide two 
methods of recovering back illegal taxes paid under protest. 
When the tax is imposed on land not subject thereto or which 
has been twice assessed for the same year, the person paying 
the tax must present a claim to the county board, and if it be 
not allowed, he must, if he wishes further to contest, appeal 
to the district court; but if the tax be levied for an illegal or 
unauthorized purpose, or if the tax be bad for any other cause 
not falling within the first class, he may maintain an original 
aetion therefor. Chicago, B. & Q. R. Co. v. Nemaha County, 50 Neb. 
393, followed. 


2, Taxation: LimirATION. When taxes levied by a county exceed the 
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maximum permitted by the constitution, the excess is levied for 
an illegal and unauthorized purpose. Chicago, B. d Q. R. Co. v. 
Nemaha County, 50 Neb. 393, followed. 


The constitution permits a levy of taxes by a 
county in excess of 15 mills on the dollar valuation in only two 
classes of cases: First, to pay debts existing when the constitu- 
tion was adopted; and secondly, when authorized by a vote of 
the people. ‘This brings within the general limitation taxes 
levied to pay judgments rendered against the county on debts 
not contracted before the constitution was'‘adopted, when such 
additional levy has not been authorized by vote of the people. 


Error from the district court of Chase county. Tried 
below before Norris, J. Affirmed. 


Charics W. Meeker, for plaintiff in error. 
J. W. Deweese, W. S. AMforlan, and F. EF. Bishop, contra. 


IRVINE, C. 


For the year 1894 the county board of Chase county 
levied taxes to the aggregate of 16.3 mills on the dollar 
valuation, being apparently 1.3 mills in excess of the 
limit authorized by the constitution. The Chicago, Bur- 
lington & Quincy Railroad Company paid the tax so as-— 
sessed against its property in the county, under protest, 
and then brought this suit in the county court to recover 
that part of the amount so paid in excess of what would 
have been due on a levy of 15 mills. In the county court 
the action was dismissed. An appeal was taken to the 
district court, where the county interposed a demurrer to 
the petition. This was overruled, and the county elect- 
ing to stand on the demurrer, judgment was entered for 
the plaintiff. The county brings the case here. 

The county contends that the case is one of a claim 
against the county, which must be presented to the 
county board, and if disallowed, taken to the district 
court by appeal; that, therefore, neither the county court 
nor the district court acquired any jurisdiction in an 
original action. In support of this view there are cited 


276 NEBRASKA REPORTS. [Von. 58 


Chase County v. Chicago, B. & Q. R. Co. 


various cases* sustaining the statute requiring that 
claims against counties shall be prosecuted in the manner 
indicated, and reliance is largely placed on Richardsou 
County v. Hull, 28 Neb. 810. That was a case where it 
was claimed that taxes had been levied upon land not 
subject to taxation, and it was there held that a claim 
must be presented to the county board, and further pro- 
ceedings must be by appeal to the district court. Chicago, 
BL dé Q. R. Co. v. Nemaha County, 50 Neb. 393, was a case 
like the present. The statutes on the subject weve there 
closely considered, and it was held that the form of pro- 
cedure depends on the nature of the defect in the tax. 
Where it is claimed that the land is not subject to taxa- 
tion, and for certain other defects, procedure must be 
by filing a clain. But if it be claimed that the tax was 
imposed for an illegal or unauthorized purpose, or for 
other reasons not within the first class, an original ac- 
tion may be brought. It was also there held that taxes 
levied in excess of the constitutional limit are levied for 
an illegal and unauthorized purpose. This disposes of 
the question of jurisdiction and brings us to the merits 
of the case. 

The constitution, article 9, section 5, provides: “County 
authorities shall never assess taxes the aggregate of 
which shall exceed one and a half dollars per one hun- 
dred dolars valuation, except for the payment of indebt- 
edness existing at the adoption of this constitution, un- 
less authorized by a vote of the people of the county.” 
The petition which was demurred to negatives the exist- 
ence of either of the cases authorizing a greater levy. 
This would seem to be conclusive against the county. 
It is, however, disclosed by the petition that of the total 
levy of 16.3 mills, 5 mills was for a judgment fund, and 
it is argued that the limitation extends only to current 


*Brown v. Otoe County, 6 Neb. 111; Stenberg v. State, 48 Neb. 299; 
State v. Buffalo County, 6 Neb. 454; Dizon County v. Barnes, 13 Neb. 
294; Richardson County v. Hull, 28 Neb. 810; Burlington & M. R. R. Co. v. 
Buffalo County, 14 Neb. 51; Heald v. Polk County, 46 Neb.°28. 
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county purposes and does not prevent a county from im- 
posing, if necessary, taxes in excess of the limit in order 
to perform its duty of paying judgments. Article 6, 
chapter 77, Compiled Statutes, is invoked in support of 
this argument. hat article provides for the prompt pay- 
_ ment of judginents against a county, and imposes a duty 
of levying a tax for that purpose, and provides that such 
- duty may be enforced by mandamus. The statute cannot 
be given an effect which would extend or conflict with the 
constitutional provision, and it does not necessarily re- 
quire any such construction. State v. Weir, 33 Neb. 35, 
may seein at first to countenance the argument advanced. 
That was an application for a mandainus to compel the 
county beard to include in its estimate the amouut of 
certain allowed claims belonging to the relator. One 
defense was that the board had already in its estimate 
included sufficient to require a levy to the limit. This 
court held that this was no excuse for not paying the re- 
lator. The levy had not been made, and the effect of the 
case is merely that the duty of paying such indebtedness 
‘cannot be evaded by making estimates for future ex- 
penses sufficient to exhaust the taxing power. That this 
was the entire scope of the case is evident from the last 
part of the opinion, where it is intimated that were it: 
shown that the payment of the claims would restrict the 
revenues for other purposes so as to interfere with the 
current government of the county, payment by install- 
ments only might be required. It also appears from the 
fact that the syllabus, prepared by the author of the 
opinion, states distinctly the constitutional limitation 
and does not indicate that the court was establishing an 
exception thereto. Jackson v. Washington County, 34 Neb. 
680, is also relied on. There a special levy had actually 
been made to pay a judgment. The action was for an 
injunction to prevent the enforcement of the tax. It was 
decided that such a special levy might be made during 
the year, and need not necessarily be made or included 
in the annual levy. It did not appear that the special 
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levy together with the annual levy exceeded the limit, 
and as the board had made the levy, it is to be presumed 
that it did not exceed that limit. 

There is indeed no room for construction of the consti- 
tutional provision. The aggregate of taxes to be imposed 
by a county can exceed 15 mills only in two cases: First, - 
when levied to pay a debt existing at the adoption of the 
constitution; second, when authorized by vote of the peo- 
ple. In all other cases the limitation applies, and no 
statute and no general equitable considerations can per- 
mit it to be disregarded. The fact that there were ex- 
cepted from the operation of the section debts existing 
when the constitution was adopted shows that it was not 
the intention to except debts not at that time existing. 
Nothing could be plainer. The object of the exception is 
evident. It was to avoid the impairment of contracts by 
taking away a means of enforcement existing when they 
were made. It was not a general purpose to permit any 
burden to be imposed if county officers could contrive to 
in some way pledge the credit of the county. 


AFFIRMED. 


JOSEPH K. LANGDON v. HATTIE §. WINTERSTEEN. 
FILED Marcu 8, 1899. No. $783. 
1. Motion for New Trial: AFFIDAVITS: Revirw. Affidavits used on 


the hearing of a motion for a new trial, in order to be con- 
sidered in this court, must be embodied in a bill of exceptions. 


w 


. Value of Goods: EvipENcr: WirnessEs. To Jay a foundation for 
the admission of testimony as to the value of goods in common 
‘use it is sufficient to show that the witness, by purchasing and 
by pricing similar goods, is in a general way familiar with their 
value. The weight of the opinion then given is for the jury. 
"3. Review: ASSIGNMENTS OF ERROR: EvipeNcre. Where error is as- 
signed to the admission of a large number of written instru- 
ments en masse, the assignment is bad unless aji wefe improperly 
admitted, 
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4, Instructions: PuHRasEoLocy: Review. An instruction is not preju- 
dicially erroneous, although awkward in phraseology, and un- 
grammatical, provided its meaning is clear. 


5. Chattel Mortgages: ForrEcLosuRE SALE. It is the duty of a mort- 
gagee of chattels, in selling under foreclosure, te give a reasona- 
ble opportunity to persons desiring to purchase to see the goods 
and to offer bids. Failing in this the mortgagor may hold him 
-accountable for the sacrifice thereby resulting. 


6: Instructions: REPETITIONS. It is not error to refuse an instruction 
the substance of which has been already given. 


Error from the district court of Gage county. Tried 
below before BusH, J. Affirmed. 


George Arthur Murphy, for plaintiff in error. 
F.N. Prout and Alfred ITaelett, contra. 


IRVINE, C. 


Hattie S. Wintersteen brought this action against 
Langdon to recover damages for the conversion of a stock 
of millinery goods. Langdon, besides a general denial 
and plea of res judicata, the merits of which are not pre- 
sented for review, pleaded that the plaintiff had executed 
to him a mortgage on the goods; that he had taken pos- 
session and regularly sold them, and that they were in- 
sufficient to pay the debt secured by the mortgage. The 
plaintiff in reply pleaded that the mortgage was one exe- 
cuted by her to replace one which her husband, without 
title or authority, had previously made, and that she had 
made it under the promise that an extension of six 
months would be granted on the indebtedness; that 
Langdon, before any default had occurred, had seized 
the goods and sold them on an insufficient offer and at 
a great sacrifice. The mortgage in evidence shows that it 
was to secure a note due six months after the making 
thereof. It also contains the usual clause for possession 
and foreclosure if at any time the mortgagee shall feel 


unsafe and insecure, The plaintiff had a verdict and 
judgment, 
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The defendant complains in the first place that he was 
compelled to proceed with and complete the trial at an 
unseemly hour of the night, when his sole counsel was 
sick and for that reason unable to properly present the 
case. Of such fact there is no competent proof in the 
record, The only thing on the subject appears in certain 
affidavits which are in the transcript but not embodied 
in a bill of exceptions. If they were used on the hearing 
of the motion for a new trial, that fact should be made to 
appear by embodiment in the bill of exceptions; other- 
wise the affidavits cannot be considered here. (Morsch v. 
Besack, 52 Neb. 502, and cases there cited.) : 

Complaint is next made of the admission of the testi- 
mony of a Mrs. Hollenbeck as to the value of the goods 
in controversy. he ground of the objection is that her 
competency was not shown. It appeared that she had 
frequently priced and bought similar articles at retail, 
and in a general way knew their values. This was suffi- 
cient. The weight of her testimony was for the jury. No 
very precise or extended knowledge of values of articles 
of common use is essential to justify the trial court in ad- 
mitting opinion evidence of this character. 

It is assigned that the court erred in admitting a large 
number of exhibits, consisting of invoices of goods 
bought by the plaintiff for her stock. The assignment 
relates to the whole mass of documents, and cannot per- 
mit an examination of the propriety of admitting each 
one separately. They came in on the redirect examina- 
tion of the plaintiff after a cross-examination which was 
largely directed to bringing into question the fact of 
plaintiff’s having purchased goods of the character and 
to the amount she had testified in chief, also towards 
showing that the stock was old, and being millinery, 
consequently of little value. The invoices were admitted 
after proof by the witness that she had actually bought 
and received the goods as therein stated, and some 
showed very recent purchase. The trial court restricted 
their use to the purposes indicated and practically told 
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the jury they must not be considered as proving present 
values. There was no error in admitting some, at least, 
and the whole assignment must therefore fail. (Sigler v. 
McConnell, 45 Neb. 598.) 

The defendant complains of the second instruction, 
given at the request of plaintiff. It is said that it is so 
awkwardly constructed as to be erroneous for that 
reason; that it is argumentative, and that it does not 
state the law. It is very long, is far from being a brilliant 
literary production, and is not even overnice in its cor- 
relation of verbs and subjects. The meaning is neverthe- 
less so clear that it is hardly open to misconstruction, 
and so long as bad English does not obscure the sense, a 
judgment cannot be reversed therefor. To summarize 
the instruction it told the jury that, although a mortgage 
be valid in its inception, still the mortgagee, in foreclos- 
ing and selling thereunder, must proceed fairly and give 
an opportunity to bidders to inspect the goods and in- 
terpose their bids, and, therefore, if the jury should find 
in this case that no opportunity had been given persons 
who were prepared to bid to do so, and if the sale was 
conducted in undue haste and unfairly, the plaintiff 
might recover. By another instruction the jury was re- 
quired to deduct the amount of the debt from the value of 
the goods and give damages only for the difference. 
There was evidence tending to show that the goods were 
sold en bloc immediately after the sale was opened, and 
that other persons intending to bid were not given oppor- 
tunity to do so, although approaching as rapidly as pos- 
sible. Counsel do not point out in what way the instruc- 
tion misstates the law, and in view of its application we 
do not think it does. Nor do we think that it was to such 
a degree argumentative as to justify a reversal. 

Finally, complaint is made because the court refused 
an instruction to the effect that if the mortgagor, without 
consent of the mortgagee, was selling the goods, then 
the mortgagee was justified in feeling insecure and 
might, under the terms of the mortgage, foreclose. This 
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was correct and applicable to the evidence, but the sub- 
stance of the instruction had already been stated in the 
sixth instruction given by the court of its own motion. 


AFFIRMED. 


7 Reo : i 
JOHN T. HAMBLETON V. IRvIN A. Fort. 


FiLeD Marci 8, 1899. No. 8795. 


1. Real Estate Agents: Commissions. Under a real estate broker’s 
contract to find a purchaser it is not essential to his earning 
commissions that he literally bring the vendor and vendece to- 
gether, or that he even inform the vendor of the identity of the 
proposed purchaser. It is suflicient if by his influence on the 
mind of the vendee he be the efficient cause of the two assum- 
ing the relations of vendor and vendee. 


2. 5 : QUANTUM MeERuIT. Evidence set forth in the opin- 
ion “eld sufiicient to sustain a recovery by a broker on a quantum 
mer uit. = 


3, Exclusion of Testimony: REViEW: OFFER oF Proor. Exceptions 
to the exclusion of testimony are unavailing unless there be 
tender made of the proof which it was sought to elicit. 


‘Error from the district court of Lincoln county. Tried 
below before NEVILLE, J. Affirmed. 


French & Baldwin, for plaintiff in error. 
Wilcox & Halligan, contra. 


Irvine, C. 


Fort sued Hambleton to recover $125 as commissions 
earned as real estate broker in procuring a purchaser for 
Jand owned by Hambleton in Lincoln county. He re- 
covered judgment for $96, and the defendant has brought 
the case to this court by proceedings in error. The first 
question raised, and the principal one in the case, is the 
sufficiency of the evidence. The contract as alleged was 
to find a purchaser or sell the land, but there is no proof 
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of authority to make a sale, and it is clear that plaintiff 
did not himself effect the sale, so the question is, did he 
perform such services in procuring a purchaser as en- 
titled him to compensation? The evidence is conflicting, 
but taking it, as we must in view of the verdict, in the 
light favorable to plaintiff, it shows the following state 
of facts: For some years Fort had acted as the agent of 
Hambleton in paying the taxes on the land, and Hamble- 
ton had frequently written to him asking that he find 
some one who would buy, and communicate thereon. 
Fort had negotiated with several persons, and finally 
obtained an offer from.one Dikeman for a portion of the 
land, but Hambleton rejected this offer. Fort undoubt- 
edly directed Dikeman’s attention to the land as open to 
purchase and first interested Dikeman in the matter. 
He did not, however, disclose Dikeman’s name or identity 
to Hambleton. Hambleton went to North Platte and 
there met Dikeman, I’ort not then intervening to bring 
them together, and through direct negotiations a sale 
was effected of a portion of the land. It seems that Ham- 
bleton had learned of Dikeman at his home in Des 
Moines through a former owner of the Jand who knew 
that Dikeman owned other land in the immediate vicinity 
and was able to purchase. Tort’s services, then, con- 
sisted only in first directing the purchaser’s attention to 
the land and securing his favorable interest. While the 
case is undoubtedly on the border-line, we think this was 
enough to sustain the verdict. The broker,. it is often 
said, must. be the procuring cause of the sale, but it is 
not held that he must be personally present when vendor 
and vendee meet, and introduce them, in the familiar 
sense of the word. It is enough if he be the cause of their 
coming together in the relation of vendor and vendce. 
They may meet by chance, and finally effect a sale, but 
if the broker be the means of putting the vendee’s mind 
into the mood of purchasing, he certainly in that case 
procures the purchaser. It has accordingly been held 
that where the broker has rendered some service, he may 
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recover on a quantum meruit, although the sale was in the 
end effected by the unaided efforts of the owner,—un- 
aided, that is, at the time of the sale (WeWurtry v. Wadi 
son, 18 Neb. 291); also, that where a broker advertised 
the land and a stranger, seeing the advertisement, men- 
tioned it to one who looked up the owner and purchased, 
this was sufficient (Anderson ». Cox, 16 Neb. 10). It is not 
then essential to the broker’s right to compensation that 
he bring about directly the actual meeting, or that he 
even inform the vendor as to the prospective purchaser, 
provided his influence on the purchaser canse him to be- 
come such. This is recognized in Burkholder v. Fonner, 
34 Neb. 1. 

It is contended that in the light of the evidence as to 
the manner the sale was made there is no proof of the 
amount of recovery. The only direct testimony is that of 
the plaintiff, who was asked what were the usual and 
customary commissions for the sale of land in Lincoln 
county. The admission of the answer is assigned as 
error, but if it was erroneous at the time, the crror was 
cured by the following question. The answer was “five 
per cent.” Then he was asked what his services were 
reasonably worth in this transaction, and he answered, 
without objection, that they were worth “what the com- 
mission allows.” The joint effect of the two answers is 
that his services in this particulai matter were reason- 
ably worth five per cent of the purchase-money. There 
could hardly be direct proof of the proportionate value of 
partial services. This must necessarily be left largely to 
the jury to find from all the circumstances. The recovery 
was within the direct evidence. 

Complaint is made of the sustaining of objections to a 
number of questions propounded to witnesses by the 
defendant. As in no instance was a tender made of the 
evidence which it was sought to elicit, the exceptions 
on this ground are unavailing. This rule is established 
by a multitude of cases, to cite which would be useless. 

The instructions are complained of chiefly because not 
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founded on the evidence. The discussion of the suffi- 
ciency of the evidence has met the most serious objec- 
tions made to the instructions. One or more were, taken 
alone, inaccurate, but taken as a whole they fairly stated 
the law of the case. 

AFFIRMED. 


STATE OF NEBRASKA, EX REL. WILLIAM J. BROATCH, V. 
FRANK E. MOORES. 


FILED MARCH 8, 1899. No. 9249. 


1, Sufficiency of Petition: WHEN AsSAILABLE, The question of the 
sufficiency of a petition or information to state a cause of 
action is, when the defect is substantial, open for considera- 
tion throughout the proceeding, and may even be raised on @ 
motion for rehearing. 


: Capaciry To SuE: WAIVER. Want of legal capacity to sue 
refers to a general legal disability. If such do not exist, the 
failure of a plaintiff to show a right of action in himself goes to 
the sufficiency of the pleading to state a cause of action, and is 
not waived by failure to demur for want of capacity. 


2. 


3. Municipal Corporations: INFLIGIBILITY OF Mayor: Succrssor. The 
provisions of chapter 10, page 54, Session Laws 1897, the so-called 
charter of cities of the metropolitan class, examined, and held 
to demand that in case of ineligibility of the person receiving 
the highest number of votes at the first general election for 
mayor, the president of the council should exercise the office, 
and not the former incumbent. 


REHEARING of case reported in 56 Neb. 1. Action dis- 
missed. 


0. C. Wright, J. B. Shecan, and Frank T. Ransom, for 
relator. 


John C. Wharton, Wharton & Baird, J. J. Boucher, and 
Greene & Breckenridge, contra. 


IRVINE, C. 


In this, an original action in quo warranto, opinions 
have already been filed on two occasions. On the first 
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the court discussed the merits of a demurrer to the an- 
swer of the respondent, and it was held, by a divided 
court, that the information stated a cause of action and 
the answer a defense. (State v. Afoores, 52 Neb. 770.) The 
case was then referred for a trial of the issues, and later 
came before the court on motions, on the one side for 
a judgment of ouster, and on the other to set aside the 
referee’s report in favor of the relator. (State v. Moores, 
56 Neb. 1.) A judgment of ouster was ordered, but sub- 
sequently a rehearing was allowed and the case has 
again been submitted. ‘The former opinions disclose, 
with full particularity, the nature of the case and of the 
pleadings, but as those opinions are somewhat volumi- 
nous, it may not be amiss to restate a few general facts 
pertinent to the questions on which the conclusion we 
have now reached depends. The relator alleges that he 
was, prior to the act of 1897 (Session Laws, p. 54, ch. 10), 
which created what is called a new “charter” for metro- 
politan cities, the duly elected, qualified, and acting 
mayor of the city of Omaha; that at the first election held 
under the act of 1897 the respondent Moores received the 
highest number of votes for the office of mayor and was 
declared elected; that he gave the bond, took the oath, 
and assumed to exercise the duties of the office. There 
were then alleged certain facts which it was claimed 
rendered the respondent ineligible. Under our proced- , 
ure quo warranto may be maintained either by the prose- 
cuting attorney or by a private individual. (Code of Civil 
Procedure, secs. 704-728.) But if the proceeding be not 
instituted by the public officer, it must be by a person 
who himself claims the office. (Stute v. Stein, 18 Neb. 529.) 
Therefore, a question which we logically meet in imine 
is whether the relator has shown in himself a right to 
the office, assuming that the respondent was ineligible. 
Until the motion for a rehearing this question escaped 
attention by counsel, or at least it was not argued. In 
the opinion by NcRVAL, J., on the demurrer, which voiced 
the views of the majority, the following language was 
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used: “Under and by virtue of section 11, chapter 12a, 
Compiled Statutes 1895, a person elected mayor of a city 
of the metropolitan class is entitled to the office during 
the term for which he was chosen, ‘and until his suc- 
cessor shall be elected and qualified.” Substantially the 
same provision is contained in chapter 10, Laws 1897.” 
(State v. Moores, 52 Neb. 770.) This point was thus cur- 
sorily assumed, as it had not then been questioned, and 
the language quoted was not the deliberate expression 
of opinion on a controverted point. On the rehearing it 
has been urged that the relator, as the incumbent of the 
office under the former charter, was not entitled to hold 
over under the new until the time this action was com-- 
menced. On behalf of the relator it is argued that it is 
now too late to raise such a question. If the question 
goes to the sufficiency of the information to state a cause 
of action, it is not too late, although regularity of prac- 
tice should require an earlier presentment of the point. 
In appellate proceedings the sufficiency in substance of 
the pleadings to support the judgment forms an excep- 
tion to the almost universal rule that no question will be 
considered which was not presented to the court of first 
instance. When in an original action a motion for a re- 
hearing presents that question to this court, we should 
not avoid a duty, imposed upon us in appellate cases, of 
vacating a judgment which has no support in the plead- 
ings on which it has been based. If the question cannot 
be now raised, it must be because it goes, not to the suffi- 
ciency of the information to state a cause of action, but 
only to the legal capacity of the plaintiff to sue. The 
latter defect must, when it appears on the face of the pe- 
tition, be suggested by special demurrer on that ground 
or it will be waived. (Code of Civil Procedure, secs. 94, 
96.) In Farrell v. Cook, 16 Neb. 483, it was held that the 
want of legal capacity to sue involves only a general 
legal disability, such as infancy, idiocy, want of author- 
ity. Therefore, when the plaintiff is a natural person 
under no general disability to maintain actions, a failure 
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to state a cause of action in his own favor goes to the 
sufficiency in substance of the petition, and not to his 
legal capacity. (Willard v. Comstock, 58 Wis. 565; Bond 
v. Armstrong, 88 Ind. 65; Frazer v. State, 106 Ind. 471; 
Campbell v. Campbell, 121 Ind. 178.) The cases cited are 
all in point on principle, and we know of no authority to 
the contrary. The right of the relator to maintain the 
action depends upon his own right to the office; the state- 
ment of that right is essential to the statement of a cause 
of action; the right he claims is by virtue of having been 
mayor when the old charter was repealed. This is wholly 
a question of law. 

The question must be determined by a construction of 
section 102 of the present charter in connection with other 
provisions in pari materia. The section referred to is as 
follows: “All general elective city officers including city 
councilmen, their appointees and existing boards, agents 
and servants, now lawfully holding office or intrusted 
with the care of public property, or affairs under the law 
and ordinances heretofore in force, shall, except.as in 
this act otherwise provided, continue in office and the 
exercise of such trust until the first general city election 
herein provided for, and until the officers selected at such 
election shall have duly qualified, but such officers, 
agents, servants, and appointees may be removed from 
office, suspended, or discharged as provided by law or 
ordinance. All existing boards intrusted with property 
and business under authority of laws heretofore in force 
shall, at the expiration of their terms of office, except as 
herein otherwise provided, turn over such property, rec- 
ords, and accounts to such other officer or boards as are 
herein empowered or intrusted to succeed thereto or have 
possession thereof. Any officer continued in office under 
the provisions of this act beyond the date when his terin 
would expire, under the law in force when elected or ap- 
pointed, shall give additional bonds for the faithful dis- 
charge of the duties of his office for such extended term, 
the amount of such bond to be governed by this act or, 
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when not provided for herein, by ordinance. It shall be 
the duty of each of the respective boards and officers to 
prepare written detail abstracts of all tools, implements, 
and materials of every kind belonging to the city in their 
trust and care, also all work or storehouses owned or 
leased by the city for storage or other purposes, in dupli- 
cate, and to certify as members of such boards to the cor- 
rectness thereof; such certified abstracts shall be deliv- 
ered to the mayor, who shall file one of each of said copies 
for record with the city clerk, and the other copies shall 
be handed to the heads of the respective departments to 
be used as a basis for checking up the abstracts. Pro- 
vided, That the provisions of this section shall not apply 
to the board of fire and police commissioners, but said 
board and the members thereof now acting shall cease to 
hold office upon the qualification of their successors ap- 
pointed by the governor under the provisions of this act.” 
(Compiled Statutes 1897, ch. 12a, sec. 102.) It is evident 
that the general purpose of this section was to continue 
in existence the essential governmental machinery of the 
city until officers could be sclected and installed under 
the new act. This act with an emergency clause repealed - 
the former charter, so that without this section the city 
of Omaha would have been without a municipal govern- 
ment from the time the new act was passed until the or- 
ganization thereunder several weeks later. The object of 
the section was to bridge over this period. Some duties 
which the former act imposed on certain officers or 
boards were by the new imposed upon other officers, so 
that section 102 in general terms provided that those ex- 
ercising duties under the old should continue to exercise 
those duties under the new until the officers upon whom 
the new charter imposed similar duties were elected and 
qualified. Upon the perfection of the new organization 
section 102 would have performed its functions and be- 
come obsolete. 

By section 18 a special provision was made for an elec- 
tion of officers on a day as near as practicable to that 

23 
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when the act took effect, and on a date other than that 
provided for subsequent elections. This and many other 
provisions throughout the act plainly disclose a legisla- 
tive intent to as soon as possible supersede the former 
city government and the former officers, and to as 
promptly entirely replace them by the new organization. 
So far, however, as section 102 contemplated keeping in 
office the existing city officers until after the first election 
and the qualification of the new officers, its scheme was 
general only, not universal. By the express terms of the 
section it did not apply to fire and police commissioners 
who were to retire upon the appointment of their succes- 
sors, and by section 167 the governor was required to ap- 
point their successors immediately on the taking effect of 
the act—another indication that it was desired to con- 
tinue existing officers only so long as might be necessary 
to prevent municipal anarchy. Moreover, the section 
provides that in its general scope it shall apply only to 
cases not “in this act otherwise provided ;” that is, it was 
to apply only as a last resort in cases where without such 
provision there would be no provision for government. 
This language directs attention at once to the rest of 
the act, to ascertain whether the contingency before us 
was otherwise provided against. Section 75 is as follows: 
“When any vacancy shall happen in the office of mayor 
by death, resignation, absence from the city, removal 
from office, refusal to qualify, or otherwise, the president 
of the council for the time being shall exercise the office 
of mayor with all the rights, privileges, powers, and juris-. 
diction of the regular mayor until such vacancy be filled 
or such disability removed, or in case of temporary ab- 
sence, until the mayor shall return,” etc. This seems at 
once to indicate a special provision as to the office of 
mayor, which should apply to the present case should the 
respondent be found ineligible. If not, then it must be 
either because ineligibility does not give rise to a “va- 
cancy” in the sense in which the word is here used, or 
else because the general term “otherwise” is not broad 
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enough to cover a vacancy by that reason. The section 
is perhaps open to the construction that it refers only to 
the contingency of there being no one, such as an officer — 
liolding over, who could take the office. Such a construc- 
tion might reasonably be placed on section 184, relating 
to vacancies in the office of police judge “by death, resig- 
nation, or otherwise.” The word “otherwise,” in connec- 
tion with the special words there employed, should prob- 
ably be restricted to other cases of similar character, and 
the special terms refer only to causes which end prema- 
turely the term of an actual incumbent. But section 15 
contains other special words. “Refusal to qualify” im- 
mediately precedes the general word “otherwise.” A 
refusal to qualify by an elected officer therefore created 
a “vacancy” within the meaning of the section, and thus 
the meaning is extended to cases where the person who 
should otherwise take the office fails for some reason to 
do so, although to that time it has been occupied by an- 
other who might, if empowered to hold over, prevent a 
technical vacancy. That the term must have that effect 
is certain, unless we regard the refusal to qualify as re- 
lating only to the case of one already in office who refuses 
to requalify after a re-election or in order to hold over. 
If the legislature had intended such a marked and un- 
usual restriction of the term it would certainly have used 
other and more restvicted language. We would do vio- 
lence to the language of the act should we read into it 
such a restriction. If, then, a refusal of an officer elected 
to qualify, and thus to assume the office in the first in- 
stance, creates a vacancy ‘as the word is here used, a 
failure to qualify by reason of ineligibility must necessa- 
rily fall within the general term “otherwise.” It creates 
a vacancy of entirely similar character. The majority 
opinion in State v. Boyd, 31 Neb. 682, seems at first to indi- 
cate a different construction, but on examination it is 
not opposed to our present conclusion. The language 
there construed was different. It was indeed held there 
that ineligibility did not amount to a “refusal to qualify,” 
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and we so hold. We now hold merely that a vacancy 
from either cause is of a character so similar to one caused 
by the other that a broad, general, inclusive term fol- 
lowing one of the special reasons will include the other. 
In the Boyd Case the general term was “other disability,” 
and the decision turned upon the force of the word “dis- 
ability.” The decision might there have been different 
if the general term had been “other reason” or “other- 
wise.” “Disabilities,” in their technical sense, were in 
the provision there considered specially mentioned, and 
the court restricted the general term to other disabilities 
of the classes specially mentioned. 

When we observe the full and general force of the ex- 
ception to section 102, which makes it applicable only 
where no other provision can apply, the existence of sec- 
tion 75, referring specially to the office of mayor and 
making a different provision, the unusually broad special 
and general terms of the latter section, and on perhaps 
broader and more potent grounds give effect to the mani- 
fest general purpose to end the old regime as speedily as 
possible and supplant it with the new, we cannot escape 
the conclusion that after the first city election and the 
time when the mayor who should be then chosen should 
have qualified, it was the intention that if the lection - 
should fail, or the person elected fail to qualify, then the 
president of the council should exercise the office. The 
former mayor, chosen under the repealed charter, was 
not expected to in that event continue in office. 


DISMISSED. 


NORVAL, J. 

I agree to the entry of a judgment dismissing the pro- 
ceeding. 

SULLIVAN, J., dissenting. 


It seems to me the decision of the court is the result of 
a strange perversion of the statutory provisions quoted 
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in the opinion. The argument which leads to the con- 
clusion reached was not advanced by any of the learned 
counsel for respondent, and they will, doubtless, be 
amazed and much chagrined to learn that their client 
has at last succeeded in the action without effective aid 
from them. The assumption that section 102 was in- 
tended to apply only to exceptional cases and “as a last 
resort” is manifestly unwarranted. The language is 
sweeping, and plainly includes all the elective and ap- 
pointive officers, agents, and servants holding office or in- 
trusted with the care of public property or affairs under. 
any general law or ordinance of the city, excepting those 
concerning whom some special provision had been made 
in the act. All persons lawfully holding public places 
under the charter of 1887 were to continue to exercise 
their functions under the act of 1897 until the election 
and qualification of their respective successors, except 
in cases where the new “act otherwise provided.” The 
new act did otherwise provide for the board of fire and 
police commissioners. It did otherwise provide in section 
17, which immediately conferred upon the mayor and 
council the power to remove certain officers of the city 
for cause, and to fill the vacancies thereby created. It 
did otherwise provide in section 103, which authorized 
the district court to remove any officer convicted of mal- 
feasance or misfeasance, and provided that such officer, 
pending the proceedings against him, might be deprived 
of the right to exercise his trust. In these particular in- 
stances, and perhaps in others, the first sentence of sec- 
tion 102 was, for obvious reasons, made inapplicable. 
The office of the clause, “except as in this act otherwise 
provided,” was to make the act congruous—to give its 
parts harmonious relation—and to prevent the claim be- 
ing set up that every one who held an office or exercised 
a trust under the old law should possess an absolute and 
unqualified right, by virtue of the special provision, to 
continue in office and in the exercise of such trust until 
relieved by a qualified successor chosen under the author- 
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ity of the new charter. It is known, of course, to those 
familiar with the recent political history of the state that 
back of the provisions concerning the police and fire com- 
missioners was a distinct legislative purpose to precip- 
itately end the official existence of the members of the 
old board; but neither in the act nor out of it is there 
anything whatever to warrant the assertion that the leg- 
islature contemplated unseemly or unusual haste in dis- 
posing of public servants who held their places directly 
or derivatively from the local electorate. Section 75 was 
certainly not adepted as part of a general scheme to ac- 
celerate the displacement of officers who were to hold 
temporarily under the saving clause of the substituted 
charter. It was a permanent provision, and intended to 
be effective so long as the law should rentain in force. 
It is familiar doctrine that in the absence of a clear legis- 
lative intention to precisely limit the tenure of an office 
so that at a particular time the authority of the incum- 
bent shall cease, such incumbent is entitled to exercise 
his official functions until another person is qualified to 
assume them. In McCrary, Elections [8d ed.], section 
314, it is said that both reason and authority support 
the proposition that there is an implied right to hold over, 
unless the contrary appears to be the plain requirement 
of the statute. Section 104 of chapter 26, Compiled Stat- 
utes 1897, provides: “Every officer elected or appointed 
for a fixed term shall hold office until his successor is 
clected, or appointed and qualified, unless the statute 
under which he is elected or appointed expressly declares 
to the contrary.” Where is there an express declaration, 
or even reasonable implication, that the mayor of Omaha 
shall not hold his office and exercise its functions until 
a duly chosen and qualified successor is ready to take his 
place? Attention is directed in the majority opinion to 
section 75, where it is said that “when any vacancy shall 
happen in the office of mayor by death, resignation, ab- 
sence from the city, removal from oftice, refusal to qual- 
ify, or otherwise, the president of the council” shall fill 
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such vacancy. It is then argued that, since a refusal to 
qualify by one who has been elected and is eligible cre- 
ates a vacancy, a failure to qualify, by one who has re- 
ceived a plurality of votes, but who has not been elected 
because of ineligibility, must also create a vacancy and 
be comprehended within the meaning of the word “other- 
wise.” Undoubtedly the legislature may, when not re- 
strained by the constitution, declare what circumstance 
shall constitute a vacancy in office, but I have always 
understood that, in the absence of an express statute, a 
vacancy does not exist where there is a person lawfully 
in possession of the office competent to exercise its func- 
tions and invested with authority so to do. (Aleachem, 
Public Officers sec. 126; People v. Van Horne, 18 Wend. 
[N. Y.] 515; State v. Howe, 25 O. St. 588; State v. Harrison, 
118 Ind. 484; People v. Tyrrell, 87 Cal. 475.) In Common- 
wealth v. Hanley, 9 Pa. St. 518, it was held that where an 
- Officer elect dies before qualifying, his death does not 
create a vacancy. And in section 330 [8d ed.] of Mc- 
Crary, Elections, it is said: “There are authorities of 
. great weight holding that the power to fill a vacancy oc- 
curring in an office cannot be exercised until the office 
has once been filled during the term thereof; and that 
therefore no such power exists in a case where there has 
merely been a failure to elect within the time required 
by law.” In the Boyd Case it was held that the election 
of an ineligible candidate to the office of governor was 
void, but that the failure of the election did not create 
a vacancy. Jt was also held in Richards v. MeMiilan, 36 
Neb. 352, that the failure to elect a person qualified to 
hold the office of county treasurer did not create a va- 
cancy within the meaning of section 101 of the general — 
election law. In the first point of the syNabus it is said: 
“A county board is not authorized to declare vacant a 
county office and make an appointment to fill such va- 
cancy on the sole ground that an officer elect is ineligible 
and therefore unable to qualify. The incumbent of.such 
office has a right to qualify within ten days after it is 
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ascertained that his successor elect is ineligible, and upon 
qualifying in the manner provided by law will be en- 
titled to hold over until a successor is elected and qual- 
ified.” The section of the statute defining vacancies 
specifies nine events, upon the happening of any one of 
which a public office shall become vacant. IT ive of these 
are enumerated in section 75, and the other four are pre- 
‘sumably included in the word “otherwise.” A mere fail- 
ure to elect does not of itself create a vacancy. The stat- 
ute so states and this court has so decided. The decision 
on the demurrer was right. The judgment of ouster was 
in accordance with the law and the facts and should be 
adhered to. This important litigation, after its eventful 
career, Should not end in a dog-fall. 


CHARLES D. TATE v. STATE OF NEBRASKA. 
FILteD Marcu 8, 1899. No. 10542. 


Unlawful Sale of Intoxicating Liquor: ConvicTIon: REVIEW: EvI- 
DENCE, No legal question of any novelty is involved in this case. 
Evidence held to sustain a conviction, instructions to be founded 
on the evidence, and certain evidence to be material and its ad- 
mission not error. 


Error to the district court for Cherry county. Tried 
below before KINKAID, J. Affirmed. 


Clarke & Tucker, for plaintiff in error. 


C. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 
IRVINE, C. 


The plaintiff in error asks a reversal of a judgment 
whereby he was sentenced to imprisonment for two years 
for the offense of selling intoxicating liquor to an Indian 
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not a citizen. The chief reason advanced for reversal is 
that the verdict is not sustained by the evidence. The 
evidence has been examined and found ample to sustain 
the conviction. 

One instruction is criticised as not founded on any 
proof. There is some proof whereon to found it, and, 
moreover, it was not excepted to, nor is the giving of it 
assigned as error. 

It is assigned as error that the court erred in admitting 
evidence of the defendant’s occupation. The evidence on 
the point was to the effect that he was employed in a 
house of prostitution. To some of this evidence there 
was no objection, but it was admissible, if for no other 
reason, because the witnesses for the state had sworn that 
the liquor had been procured through visiting the house 
referred to; that the defendant followed them from the 
house and handed them the liquor a short distance away. 
To show that the defendant was connected with the es- 
tablishment tended in some degree to aid the proof. 


AFFIRMED. 


ALICE HOLMES V. STATE OF NEBRASKA. 


FILED MaRrcH 22,1899. No. 10520. 


o 
1. Larceny: VALUE OF PROPERTY: INFORMATION. A general verdict of 
guilty of the crime of larceny from the person, from which is 
omitted a statement of the value of the prdperty alleged to have 
been stolen, is fatally defective. 


: Vorp SENTENCE. A verdict which lacks a finding of 
an essential element of the crime charged will not support a 
sentence, and a judgment based thereon is void. 


2. 


: REVIEW: ASSIGNMENTS OF ERROR. The ques- 
tion of the effectiveness of such a verdict will be examined and 
determined in an error proceeding to this court, although not 
of the assignments of the motion for a new trial, 
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Ernor to the district court for Douglas county. Tried 
below before SLABAUGH, J. Reversed. 


Lee S. Estelle, for plaintiff in error. 


0. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Altorney General, for the state. 


Harrison, C. J. 


An information was filed in the district court of Doug- 
las county in which the plaintiff in error was charged 
with the statutory crime of larceny from the person. ‘The 
amount alleged to have been so stolen was stated as fol- 
lows: “lorty-five dollars in money, of the value of forty- 
five dollars.” The accused, who, had been arrested, was 
arraigned, entered a plea of not guilty and was placed on 
trial. The trial jury returned a verdict of guilty, which 
was in terms as follows: “We, the jury, duly impaneled 
and sworn to well and truly try and true deliverance 
make between the state of Nebraska and Alice Holmes, 
the prisoner at the bar, do find the said defendant guilty 
of larceny from the person, as she stands charged in the 
information.” Sentence was pronounced against the ac- 
cused of confinement in the penitentiary for a designated 
term. | 

It is urged in an error proceeding to this court that the 
verdict was insufficient, in that it was general and did 
not find the value of the property or thing stolen, and 
being so defective furnished no basis for a judgment or 
sentence. The section of the Criminal Code under which 
the prosecution was instituted reads as follows: “Every 
person who steals property of any value by taking the 
same from the person of another without putting said 
person in fear by threats or the use of forge and violence, 
shall be deemed guilty of grand larceny, and shall, upon 
conviction thereof, be punished by confinement in the 
penitentiary for not less than one nor more than seven 
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years.” (Criminal Code, sec. 118a.) The section of the 
Criminal Code the provision of which it is asserted was 
governable, and under which the verdict herein was 
clearly insufficient, is worded as follows: “When the in- 
dictment charges an offense against the property of an- 
other by larceny, embezzJement, or obtaining under false 
pretenses, the jury, on conviction, shall ascertain and de- 
clare in their verdict the value of the property stolen, 
embezzled, or falsely obtained.” (Criminal Code, sec. 488.) 
We are satisfied, after an examination of the subject, that 
the section just quoted is applicable to all larcenies, and 
the crime charged in the information in the case at bar 
was a larceny. The verdict lacked one essential element, 
and without it could not support a judgment. The trial 
court could not impose the sentence which was adjudged, 
and such judgment was without force or void. (1 Bishop, 
Criminal Procedure sec. 1005; Jn re McVey, 50 Neb. 481.) 
The section (488) of the Criminal Code under considera- 
tion was evidently copied literally from the Code of Ohio. 
It is an exact reproduction of section 167 of said Code. 
In the case of Armstrong v. State, 21 O. St. 357, there was 
a trial of the accused on a charge in one count of the in- 
dictment of stealing a horse of an alleged value, and a 
second count for receiving a stolen horse of the same al- 
leged value. There was a conviction, the verdict being a 
general one and without any finding of the value of the 
_property. In an error proceeding to the supreme court 
it was stated in the opinion rendered, after quoting sec- 
tion 167 of the Criminal Code: “The Code now in force, 
on this subject, is peremptory. The only question is 
whether it apples to the offense of horse-stealing under 
the 27th section of the crimes act (S. & ©. 412), which 
makes it a penitentiary offense whatever may be the value 
of the animal stolen. In all cases of larceny under other 
sections of the statute (S. & C. 408 and 439) there is an 
obvious reason for requiring the jury, on conviction, to 
return in their verdict the value of the property stolen, 
for that is what determines the grade of the offense, and 
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the kind of penalty imposed by the statute. The same is 
true of the crime of embezzlement. (S. & C. 426.) If this 
was the only reason for the requirement of the 167th sec- 
tion of the Criminal Code, there would be strong reason 
for doubting its application to the crime of horse-steal- 
ing, for it would have no practical effect. There is noth- 
ing in the crimes act giving the term ‘larceny,’ as used 
in the 167th section of the Code, any significance other 
than its ordinary meaning; for, while the word is used 
in the section making the stealing of property of thirty- 
five dollars in value a penitentiary offense, it is not used 
in the section affixing a less penalty for the stealing of 
property of less value, nor is it used in the section relat- 
ing to horse-stealing. Horse-stealing is larceny, and the 
language employed in the 167th section of the Code is 
clearly broad enough to embrace that offense. It ex- 
pressly includes in its provisions the offense of obtaining 
property by false pretenses, and the grade of punishment 
affixed to this offense by the statute, like that of horse- 
stealing, does not depend upon the value of the property 
obtained. Since, then, the section applies expressly to 
one of these offenses, we cannot well hold that it has no 
application to the other, for there is no reason for apply- 
ing it in one case that is not equally strong in the other. 
The determination of the grade of punishment is not, 
then, the only reason for this provision of the Code. Al- 
though the value of the property stolen in one case, or 
falsely obtained in the other, may not affect the grade 
or kind of penalty imposed for these offenses, it may in- 
fluence the degree of punishment to be inflicted. The 
statute gives a wide discretion to the court as to the de- 
gree of punishment to be adjudged, on conviction. In 
this view it may have been regarded as material to the 
substantial right of the defendant that the actual 
‘value of the property stolen or falsely obtained should 
be ‘ascertained and returned’ in the verdict, and that it 
should not be left as on a general verdict of guilty, ac- 
cording to respectable authorities it might be (1 Bishop, 
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Criminal Procedure sec. 719), to be implied to the amount 
stated in the indictment. But whatever reasons may 
have induced the enactment of the section, its terms are 
such, we are constrained to hold, that the offense for 
which the defendant was tried was embraced in its pro- 
visions. To hold the reverse would virtually be a judicial 
repeal of the section.” 

We are entirely satisfied with the reasoning employed 
in the opinion from which we have just quoted, and think 
it stated the correct rule. In the case of AlcCoy v. State, 
" 22 Neb. 418, the prisoner was tried on the charge, and 
declared guilty by general verdict, of the crime of larceny 
as bailee and no value of the property was stated in the 
verdict. In an opinion of this court it was said, after 
quoting section 488 of the Criminal Code: “This pro- 
vision of the Code, although clearly applicable to the 
case at bar, was wholly ignored. Its provisions are man- 
datory and cannot be evaded. The verdict, therefore, 
eonferred no authority upon the trial court to enter a 
judgment or sentence by which plaintiff in error was con- 
victed of felony.” (See, also, ALeCormick v. State, 42 Neb. 
866; Fisher v. State, 52 Neb. 531.) That the verdict in the 
ease at bar Jacked an essential element was not presented 
by the assignments in the motion for a new trial, or by 
any plea in the trial court. The attention of that court 
does not seem to have been challenged or directed to the 
fact of the defectiveness of the verdict; it is, however, of 
the assignments of the petition in error. It is argued for 
the state that the record being as we have stated, no ad- 
vantage can now be taken of the matter of the lack of 
finding in the verdict. The trial court might have set 
aside the verdict of its own volition, if on examination 
it had discovered prejudicial error. (Weber v. Nirkendall, 
44 Neb. 766.) We have no hesitancy in saying that in a 
case where there has been a sentence to imprisonment 
in the penitentiary, or sentence to punishment for a crime 
of the grade of a felony, this court will examine the ques- 
tion, if raised by the assignments of the petition in error, 
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of the existence of such a deficiency in the verdict as 
renders it insufficient in substance to sustain the sentence 
imposed. It follows that the judgment must be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


H. H. Lockwoop, APPELLEE, Vv. GEORGE CooK ET AL, ° 
APPELLANTS, 


FILED Marcy 22,1899. No. 8841. 


1, Judicial Sales: APPRAISEMENT: REVIEW. “An appraisement duly 
made of real estate for the purposes of a judicial sale cannot be 
successfully attacked solely on the ground that the property has 
been appraised too low. To make the low valuation a successful 
ground of attack on the appraisement it must be challenged for 
fraud.” Brown v. Fitzpatrick, 56 Neb. 61, approved and followed. 


: PURCHASE BY PLAINTIFF: PayMENT oF BID: OBJECTION TO 
ConFIRMATION. In an action of foreclosure of a real estate 
mortgage there was a decree and sale, At the sale the plaintiff 
in the action, whose lien was the first one, purchased the prop- 
erty at a sum Jess than the amount to which he was entitled 
under the decree. On motion for confirmation of the sale, held 
not a forceful objection that the amount bid had not been paid 
to the officer in money; that it was unnecessary that the for- 
mality of handing the money to the officer by the plaintiff and 
purchaser and its return to him by the officer should be observed. 


2. 


APPrAL from the district court of Lancaster county. 
Heard below before HoumEs, J. Affirmed. 


A. W. Martin, for appellants. 
John L. Doty, contra. 


Harrison, C. J. 


In this, an action to foreclose a real estate mortgage, 
a. decree of foreclosure was rendered, and to enforce it 
an order of sale of the mortgaged premises was issued 
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and delivered to the sheriff, pursuant to the directions 
of which the property was appraised and sold, the plain- 
tiff in the action being the purchaser. After the ap- 
praisal, and prior to the sale, an objection to the ap- 
praisal was filed for the appellants, the ground of which 
was that the appraisement was too low. Subsequent to 
the sale an affidavit in support of the objection to the ap- 
praisal-was filed. A motion for confirmation of the sale 
was made and objections thereto were presented for the 
appellants, and at the hearing there seems to have been 
included the objection to the appraisal. The record does 
not disclose a hearing of this objection other than as one 
of the objections interposed to the motion for confirma- 
tion. 

One argument urged here is that the appraisal was too - 
low; that it was less than the real value in money of the 
property. In the absence of an attack on the appraise- 
ment on the ground of fraud, an assertion that there was 
a valuation which was too low does not furnish a suffi- 
cient reason for the impeachment thereof. (Brown v. 
Fitzpatrick, 56 Neb. 61; Vought v. Foxworthy, 38 Neb. 790; 
Afills v. Hamer, 55 Neb. 445.) ; 

The purchaser was, as we have before stated, the owner 
of tlle mortgage being foreclosed; and one objection to the 
confirmation of the sale, and which is now urged, was 
that the amount of the bid for the property was not de- 
posited with, or paid to, the officer who conducted the 
sale. The sale was for an amount less than the mortgage 
debt. The sum adjudged to be due by the decree and the 
lien foreclosed was the first one. The sale was for less 
than the amount decreed to be due the plaintiff, who was 
also the purchaser. In such a sale it is unnecessary that 
the formality of payment in money of the amount of the 
bid be made by the plaintiff and purchaser to the officer 
and by the officer returned to the purchaser.’ The bid 
and purchase by the plaintiff would work the extinguish- 
ment of a like amount of the decree. This was sufficient 
to sustain the sale. (Wiltsie, Mortgage Foreclosure see. 
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480; Sage v. Central R. Co., 18 Western Jurist [Ia.] 218; 
Jacobs v. Turpin, 83 Ill. 424; Fidelity Insurance, Trust & 
Safe Deposit Co. v. Roanoke Iron Co., 84 Fed. Rep. 752.) 

It is insisted that the fact that the amount of the bid, 
at least in a sufficient sum to cover the costs, had not 
been paid furnished ground for setting the sale aside. 
There are many methods by which the officer might ob- 
tain payment of the costs. That he had failed to do so 
at the time of his return or of request for confirmation 
was no potent cause for unconditional refusal to confirm 
the sale. The order of confirmation must be 


AFFIRMED. 


H. H. LocKWooD, APPELLEE, V. GEORGE CoOK ET AL., 
APPELLANTS. 


FILED MARCH 22,1899. No. 8842. 


Affirmance under rulings in case preceding. (Lockwood v. Cook, 58 
Neb. 302. . 


APPEAL from the district court of Lancaster county. 
Heard below before HoLmEs, J. Affirmed. 


‘A. W. Martin, for appellants. 
John L. Doty, contra. 


HARRISON, ©. J. 


The questions in this case do not differ from those ad- 
judicated in the decision in the case of the same title 
(Lockwood v. Cook, 58 Neb. 302), and in which an opinion 
is filed of this date; and in accordance with the views 
expressed, the order of the district court must be 


AFFIRMED. 
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ALBERT MILLER, APPELLEE, V. RENFREW STEVENSON 
ET AL., APPELLANTS. 


FILED Marci 22,1899. No. 16210. 


1. Quieting Title: Finpmnc Tar Morrecace Hap Bren Par. Evi- 
dence examined, and held to sustain the findings. 


2. Subrogation: PLEADING. The pleadings and issues joined held to 
be inconsistent with and not to present the question of the right 
to subrogation. F 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. Affirmed. 


Bartlett & Baldrige, for appellants. 
Byron G. Burbank and Virgil O. Strickler, contra. 


HARRISON, C. J. 


Albert Miller, the appellee herein, who purchased at a 
sale under process in an attachment suit the undivided 
one-half of lot 19, in Cain Place, in Omaha, instituted this 
action to quiet title and secure a partition, and was 
awarded a decree, from which this appeal has been per- 
fected. 

On or about April 14, 1890, Renfrew Stevenson and 
certain other parties formed a partnership and purchased 
some Jand, which was platted into lots, nineteen in all, 
and the whole was named Cain Place. The purchase was 
from one Martha M. Ish, who conveyed the property to 
Orrin R. Cain in trust for the partnership. Cain and the 
appellee were partners and entered in:o a contract with 
the firm of Stevenson, Bohn & Spotswood to erect dwell- 
ing-houses on eighteen of the lots in Cain Place. This 
contract was performed, and Miller and Cain, who 
claimed to not have received full payment for building 
the houses and to recover a balance alleged to be due, 
commenced and prosecuted to the end the attachment 

24 
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proceedings which resulted in the sale of the undivided 
one-half of lot 19, in Cain Place, to the appellee. Lot 19 
had been left vacant. Orrin R. Cain conveyed the title 
to lot 19 to Bohn, and Stevenson and Bohn conveyed the 
undivided one-half-of said lot to William S. Roberts, who 
conveyed to Thomas Rowland by quitclaim deed, and 
Rowland conveyed to one John Stevens, Sr. When the 
land was purchased of Martha M. Ish, two notes evidenc- 
ing a portion of the purchase price were executed and 
delivered to her, one in the sum of $11,050 and the other 
711,450, and to secure their payment a mortgage on the 
land suvld was executed and delivered. The note for 
$11,450 was subsequently sold to Edward or Sarah Ains- 
cow and the mortgage in part assigned. During the 
lime the eighteen houses were in process of Construction 
one A. J. Whidden, secretary of the Star Union Lumber 
Company, was treasurer of the partnership, the owner of 
Cain Place, and Stevenson, of the partnership, was vice- 
president of the Star Union Lumber Company. One John 
R. Davis was its president and Ben W..Davis a stock- 
holder and director. John R. Davis was also president | 
of the Davis Lumber Company, and he and Ben W. Davis 
were its owners, directors, and officers. The place of 
business of the Davis Lumber Company was in Wiscon- 
sin, and the Star Union Lumber Company was a branch 
-house located in Omaha. The latter company furnished 
the lumber which was used for the erection of the eigh- 
teen houses in Cain Place, and it also made advances or 
loans of money to the partnership, the owners of Cain 
Place. During the course of the transactions more or 
less connected from which originated the present litiga- 
tion the Star Union Lumber Company assigned its assets 
to the Davis Lumber Company, and the latter assumed 
and agreed to pay the debts of the former. 

To convey information in regard to the issues litigated 
we deem it best to quote to some extent from the plead- 
ings. It was of the allegations of the. petition: 

“1. The plaintiff alleged that on April 14, 1890, Steven- 
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son, Bohn, and Spotswood formed a partnership and ac- 
quired title to an undivided one-half of lot 19 in Cain 
Place, in Omaha, Douglas county, Nebraska, together 
with other property; that the title was first conveyed to 
Spotswood and by him to one Orrin R. Cain, and by Cain . 
to Stevenson and Bohn; that all of these persons held the 
title in trust for said partnership; that subsequently 
Spotswood conveyed his interest to Stevenson and Bohn; 
that all of said instruments were duly recorded in the 
office of the register of deeds of Douglas county; Ne- 
braska, and were legal and yalid conveyances of the 
parties hereto. 

“2, That on March 28, 1891, Bohn conveyed to Roberts 
the title to the undivided one-half of said lot 19, which 
deed was recorded June 15, 1891, in the office of the reg- 
ister of deeds, and was wholly without consideration and 
for the benefit only of the partnership. 

“3. That on January 2, 1894, Roberts conveyed said 
title to Thomas Rowland, which deed was recorded April 
7, 1894, and was a quitclaim deed in form and wholly 
without consideration, and procured from said. Roberts 
by said Rowland, knowing Roberts held the title in trust 
for said partnership, and was procured for the purpose 

of cheating and defrauding the creditors of said firm. 
'" “4. That on January 3, 1894, Rowland conveyed the 
title to John Stevens, Sr., defendant, which deed was re- 
corded April 27, 1894, and was wholly without considera- 
tion, and made for the purpose of preventing the creditors 
of said partnership from recovering payment out of the 
assets of said partnership, and was fraudulent in fact. 

“5. That Spotswood executed a purchase-money mort- 
gage upon said lot and other property, which has been 
paid. Nevertheless, the Davis Lumber Company, a cor- 
poration, defendant, had fraudulently procured an as- 
signment of two notes, whereon an alleged balance of 
$3,487.71 was claimed to be due it, and then assigned the 
notes and mortgage to George A. Davis, defendant; that 
the assignment was made February 6 and recorded Febru- 
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ary 14, 1894; that the Davis Lumber Company claims the 
said mortgage valid upon said lot 19 and other property, 
although said notes have been fully paid, and that the 
assignment to the Davis Lumber Company and George 
A. Davis were without consideration and fraudulent and 
were made for the purpose of defeating the claims of the 
creditors of the firm of Stevenson, Spotswood & Bohn. 

“6. That John R. Davis and George A. Davis are broth- 
ers; that Rowland is in the employ of the Davis Lumber 
Company; that John Stevens, Sr., is a brother-in-law of 
John R. and George A. Davis; that the conveyance of 
Roberts to Rowland and Rowland to Stevens, Sr., and 
the assignment to the Davis Lumber Company of said 
notes, and the assignment by the Davis Lumber Company 
to George A. Davis of the note and mortgage securing 
them, were without consideration and a part of a fraud- 
ulent scheme to cheat and defraud the creditors of said 
partnership and prevent the collection of their just de- 
mands against the partnership.” 

There followed allegations relative to the attachment 
suit and the sale of the undivided one-half of lot 19, in 
Cain Place, and its purchase by appellee; also some other 
facts to make appear his right to a partition. 

In the answer it was pleaded: 

“Phe defendants Thomas Rowland, George A. Davis, 
John Stevens, Sr., John R. Davis Lumber Company an- 
swered on April 10,1897. They admitted the statements 
and allegations in paragraph 1 of the petition. 

“2. Defendants admit that on March 28, 1891, Bohn 
conveyed to Noberts the undivided one-half interest in lot 
19; that said deed was duly recorded on June 15, 1891. 
Defendants deny that the deed was without considera- 
tion and for the benefit of the partnership, and allege 
that they had no knowledge whereon to form a belief that 
said transfer was without consideration and for the bene- 
fit of the partnership. 

“3. Defendants admit that on January 2, 1894, Roberts 
conveyed said undivided one-half of lot 19 to Rowland; 
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denies the deed was without consideration; that Rowland 
knew Roberts held the title in trust for said Bohn and 
the partnership; denies that Rowland or.any of the de- 
fendants knew the deed was procured by Roberts from 
Bohn without consideration; denies that the deed was 
procured by Roberts from Bohn or by Rowland from 
Roberts for the purpose of cheating or defrauding the 
creditors of Stevenson, Bohn & Spotswood individually 
or ag a partnership; defendants admit and allege the fact 
to be that said transfer was made to the said Rowland 
in trust for the said John Mt. Davis and for his use and 
benefit. 

“4, Defendants admit that on January 3, 1894, Row- 
land conveyed the title to the undivided one-half of lot 
19 to John Stevens, S1.; denies said deed was without con- 
sideration or for the purpose of preventing the creditors 
of the partnership from recovering the judgment out of 
its assets, and denies that said transaction was fraudulent 
in law or in fact. 

“5. Defendants allege that at the time of the transfer 
John R. Davis and the Davis Lumber Company were in- 
debted to Stevens, Sr., in about $80,000; that said trans- 
fer by Rowland to Stevens, Sr., was made to secure said 
indebtedness, together with other property; that said 
money so secured had been loaned by Stephens, Sr., prior 
to that time; defendants allege that said money had not 
all been paid, and that there yet remained due the said 
Stevens, Sr., a large amount of money which said transfer 
. was to secure. : 

“6, Defendants say that on May 6, 1890, for a valuable 
consideration, Spotswood executed and delivered to 
Martha M. Ish, guardian of James C. Ish, his promissory 
note, due ninety days after date, with interest at eight per 
cent per annum until paid, interest payable semiannu- 
ally, for $11,050; that said note was afterwards indorsed 
‘without recourse, pay to the order of James C. Ish, 
Martha M. Ish, guardian;’ that at said time James C. Ish 
was of age and the guardianship had expired; that on 
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January 30, 1894, for a valuable consideration, Martha 
M. Ish and James C. Ish transferred and assigned said 
promissory note and mortgage securing the same to the 
Davis Luinber Conipany. 

“7, That on May 6, 1890, for a valuable consideration, 
Spotswood executed a note to said Ish, guardian, for - 
$11,450, due ninety days after date, having terms similar 
to the preceding note; that before its maturity Ish, 
guardian, for a valuable consideration, indorsed and 
iransferred said note to Sarah Ainscow; that afterward, 
on January 30, 1894, said Ainscow transferred to the 
Davis Lumber Company, for a valuable consideration, 
said last described note and the mortgage securing the 
same; that on May 6, 1890, to secure the above notes, 
Spotswood, the owner of said premises, executed and de- 
livered to Ish, guardian, a mortgage deed upon the fol- 
lowing described premises in Douglas county, Nebraska, 
beginning at a point 2,450} feet north of the southwest 
corner of the southwest quarter of section 10, in town- 
ship 15 north, thence east 920 feet, thence north 1893 feet 
‘to the line of said quarter section, thence west 920 feet, 
thence south 189? fect to the place of beginning, contain- 
ing four acres, be the same more or less, which said prop- 
erty included lot 19, in Cain Place, described in plaintiff’s 
petition; that no action at law or suit in equily had been 
commenced to recover said debt or any portion thereof, 
although it is wholly due; that there is due on said notes 
$3,490.10, with interest at eight per cent from January 
30, 1894, no part of which has been paid; that failing to . 
pay said sum, the mortgage deed has become absolute; 
that the mertgage deed provided that in case of default 
in the payment of principal or interest, or any part 
thereof, said Ish, guardian, or her assigns, are authorized 
to sell said premises, er such part thereof as was neces- 
sary to satisfy the part due with interest; that said con- 
dition has become active; that before the commencement 
of this suit said Davis Lumber Company sold and trans- 
ferred said mortgage for a yaluable consideration to 


VOL. 58] JANUARY TERM, 1899. 311 


Miller v. Stevenson. 


George A. Davis, defendant herein, which assignment 
was made on February 6, 1894, and said mortgage is a 
valid lien on lot 19. , 

“8. Defendauts admit that John R. and George A. 
Davis are brothers, that Rowland is an employé of the 
Davis Lumber Company, and Stevens, Sr., is a brother- 
in-law of John R. Davis. 

“9, Defendants allege that the other undivided one- 
half of lot 19 was transferred to George A. Davis to se- 
cure an indebtedness which John R. Davis owed said 
Davis at that time, which indebtedness was due and ow- 
ing.” 

There were further allegations of the answer, but they 
need no notice here. . 

The reply was as follows: 

“The plaintiff Miller alleges that the partnership was 
in the actual possession of lot 19 at the time Roberts made 
his deed to Rowland, and that each and all of the answer- 
ing defendants knew and had full knowledge of that fact, 
and the further fact that Rowland held the title to the 
undivided one-half of lot-19 in trust for the use of said 
partnership, and that he personally claimed no interest 
therein; that the partnership was in possession of said 
lot at the time Rowland conveyed to Stevens, Sr.; that 
Rowland paid no consideration whatever for said land, 
but was simply a convenient conduit through which the 
title might pass in furtherance of the fraudulent scheme 
to cheat and defraud the creditors of said partnership, 
and particularly Cain and Miller, from collecting the 
amount due them of said partnership. 

«2. Plaintiff admits the execution of the notes of $11,- 
050 and $11,450 dated May 1, 1891, set forth in the an- 
swer, and that the last mentioned note was transferred 
to Sarah Ainscow, but alleges the fact to be that said 
transfer was to the said Sarah Ainscow in trust for one 
Edward Ainscow, who was the real owner thereof; that 
said notes were secured by the mortgage set forth in the 
petition of the plaintiff, and that each of said notes were 


312 NEBRASKA REPORTS. [ Vo. 58 


Miller v. Stevenson. 


fully paid and satisfied and constitute no lien upon said 
premises. 

“3. Plaintiff denies each and every allegation in said 
answer contained, except such allegations as are admit- 
ted herein to be true. This reply relates simply to that 
part and portion of said answer which was not stricken 
out by the court on the motion of the plaintiff.” 

We will quote in part the decree: 

“That, under all the facts, circumstances, and evidence 
in the case, the plaintiff is entitled to recover herein 
against the defendants herein. 

“2. That in May, 1890, Ish, guardian, sold and con- 
veyed to Spotswood lot 19, in Cain Place, in Omaha, 
Douglas county, Nebraska, together with other property; 
that Spotswood received the title in trust for a partner- 
ship composed of himself and the defendants William 
G. Bohn and Renfrew Stevenson; that shortly thereafter 
he executed and delivered a deed to said premises to 
Stevenson and Bohn, who held the land in trust for the 
partnership; that Bohn conveyed an undivided one-half 
interest in said land to his cousin, Roberts, defendant 
herein, who likewise held said title in trust for said part- 
nership and never held the same as owner of said land. 

“3. That the Davis Lumber Company, on January 2, 
1894, procured from said Roberts a quitclaim deed to the 
undivided one-half of said lot 19, which said deed to the 
defendant Rowland, who was an employé of the Davis 
Lumber Company, and who received said title and held 
the same for said Davis Lumber Company with full 
knowledge and notice that the said Roberts held said 
title in trust for said partnership, was fraudulent as a 
matter of law. . 

“4, That the said Davis Lumber Company, on January 
3, 1894, caused said Rowland to convey said title to the 
defendant Stevens, Sr., who received said title to said 
undivided one-half of lot 19 with full knowledge and 
notice that said Davis Lumber Company had procured 
said deed to be made by Roberts to said Rowland, as here- 
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inbefore set forth; that neither the said Rowland nor the 
said Stevens were bona fide purchasers of said undivided 
one-half of lot 19, in Cain Place. 

‘5. That the said deed from Roberts to Rowland and 
the said deed from Rowland to Stevens, Sr., were fraud- 
ulent in law and void, and should be canceled of record. 

“6. That when the said Spotswood received the said 
title to said land, including the undivided one-half of lot 
19, he executed a purchase-money mortgage of $22,500 to 
Martha M. Ish, guardian of James ©. Ish, a minor; that 
the said Martha M. Ish, guardian, conveyed one note of 
$11,450 to Sarah Ainscow for the sole use and benefit of 
her brother, Edward Ainscow, and retained the other 
note of $11,050; that Cain Place was platted into nineteen 
lots, and dwelling-houses were erected on eighteen of 
those lots; that the said mortgage on said land was paid 
at and during the erection of said eighteen houses, except 
said lot 19. 

“7, That the said Star Union Lumber Company, from 
time to time, paid cash to the said Ish and delivered lum- 
ber to said Ish, and finally settled with the said Ish by 
executing and delivering its notes to the said Ish, who 
retained the original note and mortgage until said notes 
were paid, as security for his debt; that the Star Union 
Lumber Company paid the note held by the said Sarah 
Ainscow by delivering lumber to said Ainscow in -the 
sum of about $600 in excess of the amount due on said 
note held by said Sarah Ainscow prior to its failure in 
September, 1893. 

“8. That at the time the Star Union Lumber Company 
failed it assigned all its property to the Davis Lumber 
Company, and in consideration thereof the Davis Lumber 
Company assumed and agreed to pay all the indebted- 
ness of the Star Union Lumber Company, and did there- 
after pay to said Ish the sum of $500 in cash to take and 
satisfy the balance due on said note given by said Star 
Union Lumber Company to said James C. Ish, in full set- 
tlement of the balance due said Ish prior to its assign- 
ment to the Davis Lumber Company. 
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“9, The court further finds, from all the facts, circum- 
stances, and evidence in the case, that said mortgage 
made by said Spotswood to said Martha M. Ish, guardian 
of said James C. Ish, a minor, has been fully paid and sat- 
isfied, and that the assignments made by said James C. 
Ish and Sarah Ainscow to the Davis Lumber Company 
were without consideration, null and void, and of no force 
and effect. ° ; 

“10. The court further finds that the Star Union Lum- 
ber Company had no interest whatever in the said undi- 
vided one-half of said lot 19, in Cain Place, by reason of 
any lien or interest therein, but that the said Star Union 
Lumber Company was simply a creditor of said partner- 
ship of Stevenson, Spotswood & Bohn, and have never 
reduced their said claim against said partnership to judg- 
ment, and said Davis Lumber Company has no greater 
rights than said Star Union Lumber Company. 

“11. That at the time said Star Union Lumber Com- 
pany paid certain money to said James C. Ish and deliv- 
ered certain lumber to Martha M. Ish on account of said 
James C. Ish, and made full settlement with said James 
C. Ish and delivered to the said Ish its notes representing 
the balance unpaid on the note retained by Ish, and at 
the time the said Star Union Lumber Company agreed 
with the said Edward Ainscow, for whosguse and benefit 
the mortgage had been assigned to his sister, Sarah Ains- 
cow, to pay the balance to the said Ainscow upon the 
note held by him, there was no agreement or understand- 
ing between the said Ish and the said Star Union Lum- 
ber Company, and between the said Ainscow and the said 
Star Union Lumber Company, that the said Ish or the 
said Ainscow should assign said notes and mortgage to 
said Star Union Lumber Company, but on the contrary 
it was the intention and design of said Star Union Lum- 
ber Company to pay and satisfy said notes and mortgage, | 
and that it was not contemplated by or understood by - 
either of the parties thereto that the said Star Union 
Lumber Company was purchasing either of said notes or 
was to have an assignment of said mortgage. 
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“12. That said notes secured by said mortgage were 
past due at the time of the failure of the said Star Union 
Lumber Company, in September, 1893, and at the time 
of the assignment by Ish and Ainscow of said mortgage 
to said Davis Lumber Company, in March, 1894, and that 
the said Davis Lumber Company received said notes and 
assignment of said notes and mortgage from the said Ish 
and Ainscow with full knowledge and notice in law that 
the said notes had been paid, and said mortgage should 
be canceled of record.” 

There were further findings in the decree, but on points 
other than we need specifically notice at this time. 

It is contended for appellants that the evidence was of 
such effect that there should have been, and should be 
now, a finding contrary to the one mado by the trial court 
with reference to the litigated points of whether the debt 
evidenced by notes and mortgage which were given to 
Mrs. Ish when the land, which, when platted, was known 
as Cain Place, was purchased of her, was paid, and in fact 
discharged, or whether what was done constituted, in 
effect, a purchase of the securities, and the assignments 
. then made were valid, effectual, and enforceable. The 
evidence has been presented here by printed abstract. 
It is somewhat complicated and is conflicting, but a care- 
ful examination of it leads to the conclusion that the find- 
ing of the district court to the effect that the debt of the 
notes and mortgage was paid is supported by evidence, 
or it is not clearly wrong; hence we will not disturb it. 
The appellants, it will be seen by portions of the answer 
herein quoted, rested their defense on the claim that the 
notes and mortgage had not been paid, but in effect 
bought and assigned; but now it is argued for them that 
if the assignment must fail, then they are entitled to in- 
voke the doctrine of subrogation and to relief by reason 
of it. To this it must be said that they rested their de- 
. fense on the rights derived from what they pleaded was ° 
in effect a purchase of the notes and mortgage and the - 
assignment of them, and expressly denied any payment, 
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Subrogation herein must have rested in payment and 
some reasons recognized in equity for placing the parties 
in place of the ones on whom the debt rested and practi- 
cally in whose stead payment was made. There was no 
such defense proffered or interposed, and it can be of no 
avail now. 

The finding of the district court, as to which it may be 
said there is more of doubt than any other, is the one 
which underlies or is the basis of the portion of the de- 
cree by which it was determined the asserted transfer of 
the title to the property to John Stevens, Sr., was ef-- 
fected was fraudulent; but when the evidence which has 
more particular reference to this transfer is considered 
in connection with all the facts and circumstances of the 
whole transaction and the intent which the court decided 
was elemental of it, also the relationships of the parties, 
the claims made in the pleadings, and the evidence and 
lack of it, we cannot say the finding was without support, 
or rather that it-was manifestly wrong. (Millard v. Par- 
sell, 57 Neb. 178.) The judgment must be 


AFFIRMED. 


Jos P. KirBY, APPELLEE, V. JOHN SHRADER ET AL., 
APPELLANTS. 


Firep Manrcw 22, 1899. No, 8839. 


. 1. Mortgage Foreclosure: PLEADING: AcTION AT LAw. Where the an- 
swer to a petition to foreclose a real estate mortgage is a general 
denial, there can be no decree of foreclosure, in the absence of 
proof that no action at law has been brought for the recovery 
of the debt. 


: EVIDENCE. The introduction as evidence of 
the note and mortgage alone is insufficient to sustain the alle- 
gation of the petition that no action has been brought at law. 


APPBRAL from the district court of Saunders county. 
Heard below before SEDGWICK, J. Reversed, 
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Clark & Allen, for appellants, 
Daniel F, Osgood, contra. 


Norval, J. 

This appeal is prosecuted by the defendants from a 
decree foreclosing a real estate mortgage. The petition 
is in the usual form, and contains the allegatien that no 
proceedings at law have been had for the recovery of the 
debt secured by the mortgage in question, nor any part 
thereof. The defendants answered by a general denial. 
The note, and the mortgage securing the same, together 
with an assignment of the mortgage by the mortgagee 
to the plaintiff, constituted the entire evidence adduced 
on the trial in the court below, and it is contended that 
these alone were insufficient to support the decree. The 
precise question was passed upon in Jones v. Burtis, 57 
Neb. 604, in which case it was distinctly ruled that where 
the answer to a petition to foreclose a real estate mort- 
gage consists of a general denial, a decree in favor of the 
plaintiff cannot be sustained, in the absence of proof 
showing that no action at law had been brought for the 
recovery of the mortgage debt. It is conceded by counsel 
for plaintiff that if the doctrine announced in the case 
mentioned is followed, the decree must be reversed. It 
is strenuously argued that Jones v. Burtis, supra, should 
be overruled, because the general denial in an answer to 
a petition to foreclose a mortgage does not put in issue 
the averment that no proceeding at law had been had 
for the recovery of the debt, and that the burden of es- 
tablishing such allegation could be cast upon the plaintiff 
only by means of a special denial. An able argument 
was made at the bar in support thereof, which raised a 
doubt in the mind of the writer of the soundness of our 
former holding, but*my associates are of the opinion that 
Jones v. Burtis was correctly decided, and the rule there 
announced must be regarded as the settled law of this 
state. 
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It is urged that the introduction of the note and mort- 
gage as evidence was sufficient proof that no action at 
law had been instituted for the recovery of the debt, since 
the note contained no indorsement showing that it had 
ever been filed in any court. This argument is deemed 
unsound. Except as to justices’ courts there is no stat- 
ute in this state requiring that in an action brought on a 
promissory note that said plaintiff shall file such note 
in court. So that the omission of filing marks on the 
note in question is insufficient to sustain the allegation 
of the petition that no action had been brought at law. 
The decree is reversed and the cause remanded for fur- 
ther proceedings, 

REVERSED AND REMANDED. 


JAMES CUMMINS V. BETSHY TIBBETTS. 


Fired Marci 22,1899. No. 8770. 

1. Guaranty: STATUTE oF LisiraTrons. The statute of limitations be- 
gins to run against a contract of guaranty the same moment an 
action accrues thereon. 

An action on the contract set out in the opinion, 

guarantying the payment of a certain promissory note, was 

barred in five years from the maturity of such note, 


Error from the district court of Lancaster county. 
Tried below before Hau, J. Affirmed. 


J. C. Watson, R. D. Stearns, H.C. Strode, and John V. 
Morgan, for plaintiff in error. 


J. I. Webster, contra. 


NORVAL, J. ; 

This was an action instituted by James Cummins on 
May 5, 1894, upon a guaranty in writing, a copy of which 
follows: 
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“In consideration of $45, I hereby guaranty the pay- 
ment of a certain promissory note, dated November 22, 
A886, payable two years after date, to J. Busacker, for the 
sum of $200, and said note being signed by Ira Tibbetts 
and James Cummins. I hereby charge my separate es- 
tate with the payment of said note, and the considera- 
tion of this guaranty having been given for the use and 
benefit of my separate estate. BErsEY TIBBETTS.” 


‘ There is no controversy over the facts. On November 
26, 1886, Ira Tibbetts and James Cummins executed and 
delivered to J. Busacker their promissory note for $200, 
due in two years from date. Subsequently Betsey Tib- 
betts signed the guaranty above set forth, and the same 
was attached to said note and was held and retained by 
the payee, or his agent, until about June 10, 1889, when 
Cummins paid the note and received the same with the 
contract of guaranty. Under the facts stated, the jury, 
in obedience to a peremptory instruction by the court, 
returned a verdict in favor of defendant, and from the 
judgment rendered thereon a petition in error has been 
prosecuted by the plaintiff. 

It would hardly seem possible, under the terms of the 
guaranty and the undisputed facts, that the defendant 
was liable on the guaranty, at least without a reforma- 
tion of the terms of the instrument; and this was not 
sought by the pleadings filed in the case. By the strict 
terms of the undertaking Betsey Tibbetts guarantied the 
payment of the note in question. The note having been 
paid by one of the makers, the guaranty was fulfilled. 
The guarantor did not promise that Ira Tibbetts would 
pay the note, but guarantied the payment thereof gen- 
erally; that is, that one of the makers, or both together, 
or some one for them, would satisfy the debt evidenced by 
the note. When the note was thus paid, the terms of 
her obligation were fully met and satisfied, and she was 
released from liability. 

It is argued that the guaranty was given for the sole 
benefit of. the plaintiff. The instrument cannot be so 
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read without disregarding the plain terms of the con- 
tract. It does not purport to indemnify plaintiff against 
the payment of the note. The guaranty was made to no 
one personally, but was delivered to the payee of the 
note, and the contract of guaranty should be read as 
though the same had been written upon the back of the 
note at its inception. The guaranty was for the benefit 
of the payee. He, or his transferee, could have main- 
tained an action thereon upon the maturity of the note. 
A cause of action upon the guaranty accrued the moment 
default was made in the payment of the note, and as this 
suit was brought more than five years after the note ma- 
tured, the statute of limitations had run against the 
cause of action. This is true though Mrs. Tibbetts be 
regarded as first surety and plaintiff second surety only, 
since the guaranty was not to plaintiff, but to any holder 
of the note. Cummins could avail himself of the benefit 
of the guaranty by paying the note, which would sub- 
rogate him to the rights of the original payee; and as the 
action was barred as to him, it was likewise barred as to 
plaintiff. ; 

It is argued that the statute of limitations did not com- 
mence to run against plaintiff until he paid the note. 
This would doubtless be true had the guaranty been 
given for his benefit alone, or had the grantor promised 
that Ira Tibbetts would pay the note, but such was not 
the scope of the terms of the obligation assumed by the 
defendant. The judgment is right, and it must be 


AFFIRMED. 


JAMES PHILAMALEE V. STATE OF NEBRASKA, 
FILED MARCH 22, 1899. No. 10504. 


1, Larceny: DEFINITION: INsTRucTions. While an instruction defining 
larceny is erroneous which omits to charge that the taking must 
be with a felonious intent, the instruction need not use the 
word “felonious,” if words of equivalent import or meaning are 
employed. 


VOL. 58] JANUARY TERM, 1899. 321 


Philamaltee vy. State. 


2. Instructions. Instructions must be considered together. 


3. : CRIMINAL Law: TESTIMONY oF ACCUSED. In a criminal pros- 
ecution it is not reversible error for the court to instruct the 
jury that they have.the right to take into consideration the 
interest of the defendant in the result of the trial in determin- 


ing the weight to be accorded his testimony. 


: Requests. A party cannot, ordinarily, be heard to com- 
plain that the trial court did not present particular features of 
a case to the jury, where he has not requested an appropriate 
instruction upon that subject. 


Error to the district court for Cedar County. Tried 
below before EVANS, J. Affirmed. 


CO. A. Kingsbury and Sullivan & Griffin, for plaintiff in 
error. 


C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


NorvAL, J. 


James Philamalee was prosecuted in the district court 
of Cedar county under an information charging the crime 
of robbery, and upon the trial was convicted of grand lar- 
ceny and sentenced to imprisonment in the penitentiary 
for the period of one year. He has brought the record 
here for review, alleging as grounds for reversal that cer- 
tain instructions were erroneous, and that the evidence 
is insufficient to sustain a conviction. 

Complaint is made of the following definition of lar- 
ceny contained in the seventh instruction: “Larceny is 
the wrongful and unlawful taking and carrying or lead- 
ing away of a thing, without claim of right made in good 
faith, and without the owner’s consent, with the intention 
of permanently converting it to a use other than that of 
the owner.” The criticism made upon this instruction is 
that it omits the element of felonious intent. This court 
bas more than once said, in effect, to constitute larceny 
the taking must be with felonious intent, and an instruc- 

25 
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tion is erroneous which does not contain that ingredient 
of the crime of larceny. (Z'homson v. People, 4 Neb. 524; 
Mead v. State, 25 Neb. 444; Waidley v. State, 834 Neb. 250; 
Barnes v. State, 40 Neb. 545.) We are satisfied that the 
doctrine of those cases is sound, but it does not follow 
that the instruction here assailed is erroneous. It is not 
essential that an instruction defining larceny should con- 
tain the word “felonious,” but if the words or language 
employed bear the same import it will suffice. In the 
instruction before us the court told the jury that to con- 
stitute larceny the taking must not only have been 
wrongful and unlawful but “without a claim of right 
made in good faith, and without the owner’s consent.” 
This definition is clearly within the rule announced in 
the foregoing cases. (Carrall v. State, 53 Neb. 431.) 
Moreover, by the second instruction given at the request 
of the defendant it was expressly stated that the accused 
could not be convicted of larceny if the evidence failed 
to show a felonious intent to steal the property. Instruc- 
tions should be considered together, is the rule, and when 
so construed the crime of larceny was sufficiently defined 
in the charge in this case. . 

The tenth instruction is assailed, which reads as fol- 
lows: “The jury are instructed that when the defendant 
testified in this case he became as any other witness, and 
his credibility is to be tested by, and subjected to, the 
same tests as are legally applied to any other witness, and 
in determining the degree of credibility that shall be ac- 
corded to his testimony the jury have a right to take into 
consideration the fact that he is interested in the result 
of this prosecution, as well as his demeanor upon the 
stand, and the fact that he has been contradicted by other 
witnesses.” The vice imputed to this portion of the 
charge is that it advised the jury they were at liberty, in 
weighing the testimony of the accused, to take into con- 
sideration his interest in the result of the prosecution. 
This court is committed to the doctrine laid down in the 
portion of the instruction just quoted. (Johnson v. State, 


we 
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34 Neb. 257; Housh v, State, 43 Neb. 163; St. Louis v. State, 
S Neb. 405; Afurphy v. State, 15 Neb. 383.) 

The jury found the value of the property stolen to be 
$36.20. It is urged that this sum may have been fixed 
by a consideration of a preponderance of the evidence, 
and that the court should have instructed the jury that 
the accused was entitled to a reasonable doubt in deter- 
mining the value of the property. They were advised 
by the charge of the court what the material allegations 
of the information were, and told that the state must 
prove every one of them beyond a reasonable doubt. If 
the defendant wished the jury especially instructed that 
he was entitled to the benefit of a reasonable doubt on the 
question of the value of the property, he should have ten- 
dered an appropriate instruction announcing the propo- 
sition. This he did not do, and he cannot now predicate 
error upon the failure of the court to instruct the jury 
upon that point. (German Nut. Bank of Hastings v. Leon- 
ard, 40 Neb. 676; Barr v. City of Omaha, 42 Neb. 341.) 

We have read with considerable care the evidence con- 
tained in the bill of exceptions, and while the same is 
conflicting, that introduced by the state was sufficient to 
establish every element of the crime of grand larceny. 
No reversible error being disclosed, the judgment is 


4 ‘ 
? 


te fie 


AFFIRMED. 


PERKINS County v. Kite County. 
FILED MaRcH 22,1899. No. 8838. 


1. Counties: ALLOWANCE OF CLAIMS: CONSTRUCTION OF STATUTE. Sec- 
tion 37, article 1, chapter 18, Compiled Statutes 1897, regarding 
the audit and allowance of claims against a county by the 
board of county commissioners, is not a grant of power to 
such board, but is a provision regulating the exercise of the 
power granted in section 23 of said chapter. 


2. Formation of New County: Division or Property. Where a new 
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county is formed out of the territory of a county previously 
organized, the county boards of the two counties are author- 
ized by section 16, article 1, chapter 18, Compiled Statutes 1897, 
to meet and agree upon a division of the corporate property and 
of the corporate liabilities. 


3. : Acrions. If, in making such division, and as an in- 


eident thereof, a balance is found due from one county to the 
other, and such balance is definitely settled and agreed upon so 
that there remains nothing upon which the county board of 
the debtor county can thereafter exercise judgment or discre- 
tion, the claim may be the subject of an original action in the 
district court, and need not be presented to the county board 
for examination and allowance. 


ERROR from the district court of Perkins county. 
Tried below before GRimEs, J. Affirmed. 


George H. Hastings, B. F. Hastings, C. P. Logan, and H. 
H. Goodall, for plaintiff in error. 


Albert Muldoon, Duffie d Van Dusen, Robert Ryan, and 
J. W. McSay, contra. : 


SULLIVAN, J. 


The plaintiff the county of Keith, in its petition, al- 
leged: 

“1, That it was duly organized as a county in the year 
1883; that its territory consisted of the territory now in- 
cluded in the county of Keith and the county of Perkins, 
the plaintiff and defendant in this action; that the county 
boundaries of the plaintiff county continued ag above 
until on or about January 27, 1888, when the defendant 
county was duly organized and the officers of the defend- 
ant county assumed charge of its county government. 

“2. That in accordance with section 16 of chapter 18 
of the Compiled Statutes of Nebraska of 1897 the county 
boards of the said counties of Keith and Perkins pro- 
ceeded to divide all the property, both real and personal, 
and all the debts and liabilities and choses in action of 
every kind belonging to county of Keith, the county from 
which the county of Perkins was formed, and it was 
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found by the said boards upon said division that there 
was due and owing to the plaintiff from the defendant 
the sum of twenty-five hundred and four and 65-100 dol- 
lars. 

‘3. That the county board of the defendant accepted 
the said amount as the amount owing plaintiff by defend- 
ant on account of the division above stated, and caused 
their acceptance to be spread upon their records in Janu- 
ary, 1889. 

_“4, That the county board of the plaintiff accepted the 
said amount owing plaintiff by defendant on account of 
the division of property and liabilities as above stated. 

“5. That said amount was accepted by the county 
boards of both the plaintiff and defendant counties as the 
amount justly owing plaintiff by defendant after charg- 
ing defendant with its legal proportion of the liabilities 
of the plaintiff and crediting the defendant with its legal 
proportion of the property and choses in action of the 
plaintiff. 

“6. That the defendant refuses to pay the said amount, 
or any part thereof, although often requested to do so. 

“7, That no part of said amount has been paid, and 
there is now due the plaintiff from the defendant the sum 
of twenty-five hundred and four and 65-100 dollars (§$2,- 
504.65), together with interest on the same at the rate of 
seven per cent per annum from the ist day of February, 
1889.” 

Both by demurrer and answer the defendant the 
county of Perkins challenged the jurisdiction of the court 
to hear and determine the cause. The court held that it 
possessed jurisdiction, and, after hearing the evidence, 
found the issues in favor of the plaintiff and rendered 
judgment accordingly. The defendant prosecutes error. 

It is perfectly plain that the petition was framed on 
the theory that the commissioners of the two counties 
had met to effect a division of their property and liabili- 
ties, and had, at such meeting, agreed that the defendant 
was indebted to the plaintiff in the sum of $2,504.65. 
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The evidence affords an inference that the facts alleged 
were true. An admission of the indebtedness claimed 
is found in the record of the proceedings of the county 
board of Perkins county; and the witness Sheridan testi- 
fied that the demand in suit was a balance agreed to at 
a conference between representatives of Keith county 
and the commissioners of Perkins county. Presumably 
the representatives referred to by the witness were the 
plaintiff’s commissioners, who alone had authority to 
treat with commissioners of Perkins county for the pur- 
pose of adjusting the difference between the two counties. 

But the serious question in the case—the one to which 
attention is chiefly directed in the briefs of counsel— 
relates to the authority of the district court to entertain 
' the action. On behalf of the defendant it is earnestly 
insisted that the county board of Perkins county is given 
exclusive original jurisdiction of the class of claims to 
which the one in controversy belongs. Section 23, chap- 
ter 18, Compiled Statutes 1897, confers on the county 
board of each county power “to examine and settle all ac- 
counts against the county, and all accounts concerning 
the receipts and expenditures of the county.” Section 
37 of the same chapter is in part as follows: “Before any 
claim against a county is audited and allowed, the claim- 
ant, or his agent, shall verify the same by his affidavit, 
stating that the several items therein mentioned are just 
and true, and the services charged therein, or articles fur- 
nished, as the case may be, were rendered or furnished 
as therein charged, and that the amount claimed is due 
and unpaid after allowing just credits.” Irom the lan- 
guage just quoted it is entirely clear that section 387 is 
not a grant of power to the county board, but rather a 
provision regulating the exercise of the power granted 
in section 23. It results from this conclusion that an 
account is the only claim which a county board is author- 
ized to “examine and settle” or audit and allow. It has 
been frequently held that the word “claim,” as used in 
section 37, has a restricted signification; that it refers to 
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demands arising ex contractu and not to those founded 
upon torts. (Richardson County v. Hull, 24 Neb. 536; Ful- 
ler v. Colfax County, 33 Neb. 716; Douglas County v. Taylor, 
50 Neb. 535.) In Stringham v. Board of Supervisors of Win- 
nebago County, 24 Wis. 594, it was held, under statutory 
provisions quite similar to those above quoted, that the 
jurisdiction of the county board was limited to the ex- 
amination and allowance of claims and demands arising 
out of some express or implied contract or of some 
fiduciary relation. While some of our decisions un- 
doubtedly extend the meaning of the word “account” be- 
yond the limits set by lexicographers, yet no case, we are 
sure, has gone to the length of holding that a single de- 
mand, the amount and validity of which has become un- 
alterably fixed, must be presented to the county board to 
be audited and allowed. In Kemerer v. State, 7 Neb. 130, 
it was held that where the compensation of a public offi- 
cer is definitely fixed by law the duty of the county board, 
in connection with his claim based on official services, 
is ministerial merely, “because,” says GANTT, C.J., “the 
board has no judgment or discretion to exercise in the 
matter.” In this case, according to the finding of the 
trial court, the commissioners of the two counties met 
in joint session, and after due deliberation agreed that 
as a result of the division of their property and liabilities 
the defendant was indebted to the plaintiff in the sum 
of $2.504.65. This amount, then, was established as a 
fixed and absolute charge against Perkins county. It 
was established by the county board as the result of an 
examination and adjustment of mutual demands. When 
the amount of the defendant’s liability was settled by 
contract, there remained nothing in regard to the matter 
upon which its commissioners could exercise discretion. 
There was nothing to examine and adjust or audit and 
allow. It would be a work of supererogation for the 
commissioners to examine and allow a claim which, un- 
der the authority of the statute, they-had already fully 
examined and legally allowed. The judgment of the 
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district court is manifestly just and technically right. 
It is : 
AFFIRMED. 
HARRISON, C. J., dissents. 


Cuicaco LUMBER COMPANY V. JOSEPH HUNTER. 
FILED MaArcH 22,1899. No. 8838. 


1. Chattel Mortgage: Growine Crops: SALES. One who bargains for 
the future delivery of a quantity of corn to be taken from the 
stalk in a designated field is charged with notice of a then ex- 
isting, and duly recorded, chattel mortgage in which such corn 
is described as a growing crop. 


2. When such corn is husked and delivered in 
execution of the contract, the purchaser is presumed to know 
that it is part of the crop covered by the mortgage, 

3. : DESCRIPTION OF Property. A description in a chat- 


tel mortgage, “50 acres of corn planted on the 8. E. % of see. 
17-1-8, being the N. 30 of the S. 80 acres and the south 20 of the 
N. 80 acres,” accompanied by the further statement that the 
mortgaged property is in the possession of the mortgagor in 
N. county, and that any attempt on his part to remove the 
property from said county would be a sufficient reason for an 
immediate foreclosure, is sufficiently definite to impart con- 
structive notice. 


Error from the district court of Nuckolls county. 
Tried below before HASTINGS, J. Reversed. 


Buck & McConnell, for plaintiff in error. 
Cole € Brown, contra. 


SULLIVAN, J. 


This action was brought by the Chicago Lumber Com- 
pany against Joseph Hunter to recover possession of 
1,300 bushels of corn. I'rom a judgment rendered on a 
verdict in favor of the defendant the plaintiff prosecutes 
error. 
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The corn in question was raised by A. C. Johnson, who 
mortgaged it as a growing crop to the plaintiff on July 
11, 1895. About November 1, while the corn was yet on 
the stalk and in the field, Hunter called on Johnson, and 
being informed that the latter had corn to sell, proceeded 
in the direction of the field for the purpose of ascertain- 
ing its quality. About an hour later he returned, ex- 
pressed himself as being satisfied, and concluded a bar- 
gain for 500 bushels of white corn to be thereafter deliv- 
ered. Part of the purchase price was immediately paid 
and the contract was afterwards fully executed on both 
sides. About November 15, Johnson sold Hunter 700 
bushels of shelled corn, which was subsequently deliv- 
cred and paid for. Itis not very clear from the evidence 
whether at the time of the second purchase the parties 
had in contemplation any specific corn. It does, how- 
ever, appear conclusively that all the corn sold by John- 
son to the defendant was white corn, and that Johnson’s 
entire crop of white corn was covered by the plaintiff's 
mortgage. It was held in Gillilan v. Kendall, 26 Neb. 82, 
contrary to the rule in other juriséictions, that a chattel 
mortgage on a growing crop is not constructive notice 
of a lien upon the harvested product when offered for 
sale in the open market. We adhere to the principle 
announced in that decision, but think it can have no 
possible application to the first sale made by Johnson to 
Hunter. The plaintiff’s mortgage was filed in the office 
of the county clerk of Nuckolls county, and was con- 
structive notice to everybody that the plaintiff had a 
valid lien upon the crop of corn therein described. The 
defendant bought a portion of this crop, knowing at the 
time that it was on the stalk in the field. It would seem 
that he actually inspected it, but whether he did or not 
is immaterial. The sale was not merely a sale in gen- 
eral terms of 500 bushels of corn of a certain quality to 
be delivered in the future. It was a sale of specific corn 
—corn then on the stalk in a designated field. The law 
charged the defendant with knowledge of the fact that 


t 
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all the corn grown in that field in.1895 was covered by 
the plaintiff’s mortgage. It is true that Johnson had 
other corn, but he did not have any other white corn, 
and he could not legally perform his contract by deliv- 
ering to the defendant yellow corn or calico corn, or even 
white corn grown upon other land than that pointed out 
to Mr. Hunter on the day the contract was made. On 
the evidence in the record now before us the court should 
have directed the jury to find for the plaintiff to the ex- 
tent of.the corn included in the first purchase. 

It is asserted that the description of the mortgaged 
property contained in the mortgage is too vague and un- 
certain to impart constructive notice. We think other- 
wise. The description is “50 acres of’ corn planted on 
the S. I. + of sec. 17-1-8, being the N. 30 of the 8. 80 acres 
and the S. 20 of the N. 80 acres.” It further appears 
from the mortgage that the property was in Johnson’s 
possession, that he was a resident of Nuckolls county, 

“and that any attempt on his part to remove the property 
from said county would be a sufficient reason for an im- 
mediate foreclosure. In Buck v. Davenport Savings Bank, 
29 Neb. 407, it was said: “A description of property in a 
chattel mortgage which will enable a third person, aided 
by inquiries which the instrument itself suggests, to 
identify the property, ordinarily, will be sufficient.” 
Other cases illustrating the rule thus announced are 
Peters v. Parsons, 18 Neb. 191; Wiley v. Shars, 21 Neb. 712; 
Rawlins v. Kennard, 26 Neb. 181; Simith v. Fields, T9 Ala. 
335; Woodlief v. Harris, 95 N. Car. 211. With the infor- 
mation furnished by the mortgage in question we see no 
reason to suppose that an honest effort to find the prop- 
erty described therein would have been utierly barren 
of results. The judgment is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 
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JULIUS OTTENS V. FRED KruG BREWING COMPANY. 
FILED MARCH 22,1899. No. 8808. 


1, Payment: Evimence. Where, in an action on an account, payment 

: is pleaded, it is proper to instruct the jury that they may con- 

sider evidence in regard to prior related transactions between 

the parties to aid them in determining whether the plea is 
sustained. 


: Receipts. A receipt for rent for a particular month 
is presumptive evidence that the rent which previously accrued 
has been paid. 


3, Instructions: Assumine Facts. It is not error to refuse a proffered 
instruction which assumes the existence of a fact not proven. 


4, Payment: ApriicaTion: Curcks. A bank check in the usual form 
is not, even when paid and returned to the drawer, an acknowl- 
edgment that the money therein mentioned has been received 
for, and applied to, a particular purpose. 


Error from the district court of Lancaster county.” 
Tried below before HALL, J. Affirmed. 


Cobb & Harvey and Samuel J. Tuttle, for plaintiff in 
error. : 


Burr & Burr, contra. 


SULLIVAN, J. 


From April, 1893, to September 1, 1894, Julius Ottens 
occupied as a tenant of the Fred Krug Brewing Com- 
pany a certain store building in the city of Lincoln and 
conducted therein a retail liquor business. The stipu- 
lated rental was $170 per month, payable monthly in 
advance. The first count of the petition is based on a 
promissory note given for a portion of the rent in arrears 
for either April or May, 1894. To this claim the answer 
presents no defense. The second count states a cause 
of action for the rent which accrued for August, 1894, 
that being the last month during which the defendant 
occupied the demised premises, The defense was pay- 
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ment. The cause was tried to a jury, and from a judg- 
ment rendered on a verdict in favor of the plaintiff the 
defendant prosecutes error. 

Ottens’ testimony was given in the form of a deposi- 
tion, wherein, on direct examination, he stated that the 
note in suit represented a balance due upon the May - 
rent. He further testified that payment of the rent 
which accrued prior and subsequent to the month of May 
had been made by checks drawn on the German National 
Bank. He was thereupon questioned by the plaintiff in 
regard to the payments for January, February, March, 
and April. The questions were objected to, and error 
is assigned on the ruling of the court requiring that they 
be answered. The rulings were obviously correct and 
made in recognition of the plaintiff’s right to a reasona- 
ble cross-examination of an adverse -witness. Neither 
was there any error in the refusal of the court to direct 
the jury to disregard the testimony concerning the man- 
ner of paying rent prior to August. The precise ques- 
tion in dispute was clearly stated in the tenth instruc- 
tion given by the court on its own motion, and the jury 
were therein informed that all testimony in regard to 
business transactions between the parties prior to the 
month of August should only be considered to aid them 
in determining whether the plea of payment had been 
sustained. This was entirely proper and it was suffi- 
cient. 

It was the plaintiff’s theory that the note in suit was 
given for the April rent and that each payment there- 
after made was properly applied on rent which had ac- 
crued for the month preceding the one in which such 
payment was made. To meet this hypothesis, and to 
show that the August payment was in satisfaction of 
the July rent, the defendant introduced as part of his 
deposition a check for $170, drawn by him in favor of 
the plaintiff on July 2 and paid by the bank on the fol- 
lowing day. He also produced testimony tending to 
prove that when the deposition was filed in the office of 


Vou. 58] JANUARY TERM, 1899. 333 


Ottens v. Fred Krug Brewing Co. 


the clerk the check contained the words “for July rent,”’ 
and that those words had been subsequently erased by 
an unknown and unauthorized person. Claiming that 
this evidence raised in his favor a presumption that the 
rent for July and for all the preceding months had been 
paid, the defendant tendered the following instruction: 
“It is a presumption of law, where a tenant shows a re- 
ceipt for rent, that all previous rent has been paid to his 
landlord, and the jury are instructed that if they believe 
from the evidence that the defendant Julius Ottens has 
introduced a receipt or paid a check indorsed by the 
plaintiff, which they dre instructed is equivalent to a re- 
ceipt, for the rent of the premises in question for the 
months of July and August, 18938, then they are in- 
structed that the presumption of law is that the rent for 
said premises for all back rents were paid, and they will 
find for the defendant, unless they shall believe from the — 
evidence that such presumption has been removed by 
competent evidence.” ‘The refusal of the court to give 
this instruction is assigned for error. ‘There can be no 
question about the correctness of the general proposition 
that a receipt for rent covering a particular month af- 
fords presumptive evidence that rent previously accru- 
ing has been paid (Decker v. Livingstone, 15 Johns. [N. Y.] 
479; Brewer v. Knapp, 1 Pick. [Mass.] 332; Patterson », 
O'Hara, 21. D. Smith [N. Y.] 58); and the defendant was 
entitled to have the jury so informed, but the instruction 
designed to convey that idea was unfortunately phrased, 
and the refusal to give it was not error. The assump- 
tion that there was a single check covering the rent for 
July and August was unwarranted. Moreover, the Au- 
gust check did not purport to be a receipt, and it is cer- 
tainly incorrect to say that a check, which in its ordinary 
form is a mere order for the paymext of money, is evi- 
dence of anything more than the receipt of the money 
‘which the drawee is directed to pay. Wad the instruc- 
tion been limited to the July check, and had it taken into 
account its condition when issued, which was a fact in 
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dispute, the refusal to give it would have been reversible 

error. . 

It is also urged as a ground for reversal that the evi- 

dence does not sustain the verdict. We think it does. 

We think the jury reached a correct conclusion and that 
the judgment should be 

. AFFIRMED. 


HENRY HIER ET AL. V. ALLEN HUTCHINGS. 
Finrep Marcu 22,1899. No. 8836. 


1. Habeas Corpus: DiIsciARGE OF PRISONER: UNLAWFUL REARREST: 
PENALTY. ‘To entitle a party aggrieved to a judgment for the 
amount prescribed by section 361 of the Criminal Code it is 
merely required that the conditions described in said section 
be shown to exist. The amount of recovery is liquidated by 
the statute referred to. 


2. Review: Parties: Jornper: New TriaAu. Where parties seeking 
relief join in a motion for a new trial and in a petition in error, 
if relief must be denied as to one it must be denied as to all. 


Error from the district court of Box Butte county. 
Tried below before IXINKAID, J. Affirmed. 


William Mitchell, for plaintiffs in error: 


Defendant in error, without express authority of stat- 
ute, cannot maintain in his own name an action for the 
penalty prescribed by section 361 of the Criminal Code, 
forbidding the rearrest of a prisoner who had been dis- 
charged on habeas corpus. (Colburn v. Swett, 42 Mass. 
232; Omaha & R. Y. R. Co. v. Hale, 45 Neb. 418; St. Louis, 
A. & T. R. Co. v. State, 19 8S. W. Rep. [Ark.] 572; Fleming 
v. Bailey, 5 Vast [Eng.] 318; Barnard v. Gostling, 2 Bast 
[Eng.] 569.) 


G. M. Sullivan and R. C. Noleman, contra. 
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RYAN, C, 

In this action there was a recovery in the district court 
of Box Butte county of the sum of $500 under the pro- 
visions of section 361 of the Criminal Code. The jury 
found specially that constable Hier received notice, be- 
fore taking Hutchings into his custody, that Hutchings 
had already been released on habeas corpus from the 
custody of an officer by whom he had been arrested upon 
a mittimus in the same case as that in which was issued 
the mittimus by virtue of which constable Hier arrested 
him and carried him to the county seat, a distance of 
about fifteen miles,-and that said constable continued 
to hold Hutchings in custody after receiving the notice 
aforesaid. The section of the Criminal Code above re- 
ferred to provides that in such case the party offending 
shall forfeit to the party aggrieved the sum of. $500. 
The evidence fully sustained the findings of the jury, and 
it is not necessary that we should review it for the pur- 
pose of justifying this conclusion. In their nature these 
damages were general (Bank of Commerce v. Goos, 39 Neb. 
437), and hence it was proper that the statute should 
liquidate them, as was done by the provisions of the sec- 
tion above cited. In principle the same question was 
decided adversely to the contention of the plaintiffs in 
error in Clearwater Bank v. Kurkonski, 45 Neb. 1, and in 
Perkins v. Butler County, 46 Neb. 314. The sureties on his 
official bond were joined as defendants with the consta- 
ble, and the judgment was against all the defendants 
jointly. Whether or not this was proper we express no 
opinion, for the motion for a new trial and the petition 
in error were made jointly by the parties complaining. 
The judgment of the district court is 

: AFFIRMED. 
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J. W. TOMBLIN V. JONATHAN HIGGINS. 
Finrrp Marcu 22,1899. No. 7629. 


1. Payments on Usurigus Note: CrepIT oN PRINCIPAL. Payments on 
a promissory note which includes usurious interest should be 
credited upon the principal of said note, whether such payment 
be in the form of cash or of an independent note. 


. Where the note sued on is one which was given 
to obtain a credit actually indorsed upon a note which included 
usurious interest, this credit should be deemed to be upon the 
principal, rather than in extinguishment of the usurious interest 
on the note whereon said payment was indorsed, and accordingly 
it is held that the usury referred to does not render invalid the 
note sued upon. 


REHEARING of case reported in 53 Neb. 92. Reversed. 


W. S. Morlan, for plaintiff in error: 


The court will apply all payments upon usurious loans 
as payments on the principal. (Wright v. Laing, 3 Barn. 
& C. [Eng.] 165; Rohan v. Hanson, 11 Cush. [Mass.] 44; 
Keane v. Braden, 12 La. Ann. 20; Storer v. Haskell, 50 Vt. 
341; Turner v. Turner, 80 Va. 379; Nelson v. Hurford, 11 
Neb. 465; Knox v. Williams, 24 Neb. 630; Laweter Nat. Bank 
t. Orchard, 39 Neb. 485; Norfolk Nat. Bank v. Schwenk, 46 
Neb. 381; Lanham v. First Nat. Bank of Crete, 46 Neb. 663; 
Montgomery v. Albion Nat. Bank, 50 Neb. 652; Mall v. First 
Nat. Bank of Fairfield, 30 Neb. 99; McGhee v. First Nat. 
Bank of Tobias, 40 Neb. 92.) 


J. H. Broady, contra. 


References: Jloyer v. Edwards, 1 Cowp. [Eng.] 112; 
Scott v. Lloyd, 9 Pet. [U. S.] 446; Know v. Williams, 24 Neb. 
630; Nelson v. Hurford, 11 Neb. 465; Walker v. Bank of 
Washington, 3 How. [U. 8.] 62; Snyder v. Mt. Sterling Nat. 
Bank, 21 8. W. Rep. [Ky.] 1050; AlcDonald v. Aufdengarten, 
41 Neb. 40; Peterborough v. Childs, 183 Mass. 248; Brewster 
v. Bank of Ainsworth, 43 Neb. 79; Neal v. Rouse, 19 S. W. 
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Rep. [Ky.] 171; Davis v. Wakelee, 156 U. 8. 680; WeCul- 
loch v. Maryland, 4 Wheat. [U. 8.] 316; Osborne v. Bank of 
United States, 9 Wheat. [U. 8.] 738; Doyle v. Holland, 39 
Neb. 87; Coffman v. Afiller, 26 Gratt. [Va.] 701; Walker v. 
Bank of Washington, 3 How. [U. 8.] 62; Barnet v. Second 
Nat. Bank, 98 U. S. 558; Dreiseback v. Second Nat. Bank, 
104 U.S. 52; Stephens v. Monongehala Nat. Bank, 111 U.S. 
197. 


Ryan, C. 


In this case an opinion has already been written which 
was reported in 53 Neb. 92. A rehearing was after- 
ward allowed, and the cause having been reargued, we 
shall state the conclusion which we have reached and 
our reasons therefor. The condition of the issues pre- 
sented is correctly set forth in the opinion above referred 
to and need not now be described. A very careful exam- 
ination of the evidence has led us to conclude that by the 
tangled and numerous transactions involved we were 
led into an error on the first consideration of this case. 
The note sued on was dated March 14, 1891, and was due 
one day after date. It was for $500 and was made by 
Jonathan Higgins to J. W. Tomblin, Pt. This abbrevia- 
tion referred to the official relation which Tomblin sus- 
tained to the First National Bank of Arapahoe, which 
was that of president, and to him as such representative 
of the bank the note was given. In respect to the history 
of this note Mr. Higgins testified that the cashier of the 
said bank agreed to let him have $500 or $1,000 to invest 
in cattle; that Higgins should take $500 and buy cattle 
with it, and when that was done, Higgins should mort- 
gage the cattle and obtain $500 more to buy cattle with; 
that he bought the first $500 worth of cattle and went for 
the second $500 after this purchase, and the cashier or 
president of the bank then told witness that he could not 
have the other $500 unless he gave an additional note 
to credit on his existing mortgage note to the bank. In 

26 
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explanation of this requirement Mr. Higgins testified that 
when he gave the note for $3,500 he honestly represented 
to the bank authorities that there was a prior mortgage 
on the real property $500 less in amount than it really 
was, and that the bank, having learned of this mistake 
when he came for the second $500 loan, required him to 
give a note for $500 so as to lessen the $3,500 loan that 
amount. This $500 note was secured by a chattel mort- 
gage, and in consideration of its being given the $3,500 
note was credited $500. The $3,500 note was the net re- 
sult of several successive usurious loans from the bank 
to Higgins, but as he testified that all the interest on 
these loans, except $500, had been actually paid before 
the credit on the $3,500 note of $500, the question pre- 
sented is whether this $500 credit is to be deemed solely 
applicable to the discharge of the $500 usury included in 
the $3,500 note, and, therefore, that the note of $500 be 
deemed invalid, or, on the other hand, should this $500 
credit be applied on the principal of the $3,500 note? If 
the payment had been of $500 in cash the credit would 
have been applied on the principal rather than in extin- 
guishment of interest. (Nelson v. Hurford, 11 Neb. 465; 
Know v. Williams, 24 Neb. 680; Haeter Nat. Bank v. Orchard, ° 
39 Neb. 485; Norfolk Nat. Bank v. Schwenk, 46 Neb. 381.) 
We can see no good reason why this rule should be de- 
parted from in this instance, when the sole effect of such 
departure would be to invalidate the note sued on. ‘I'he 
parties treated this note as a payment, and it was so cred- 
ited. In the above views we differ from the district court, 
and accordingly its judgment is reversed. 


REVERSED AND REMANDED. 
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City oF OMAHA V. LUTHER A. HARMON. 
FILED Marcn 22,1899. No. 8779. 


1. Taxation: ENFORCEMENT: CONSTRUCTION OF STATUTE. When the law 
imposing a tax provides a special remedy for enforcing it, the 
method so provided is generally exclusive, and if the only 
method adopted be illegal, the courts cannot substitute a dif- 
ferent and legal method. Following German-American Fire Ins. 
Co. v. Minden, 51 Neb. 870. 


2. Municipal Corporation: OccuraTion Tax: VotD ORDINANCE. A city 

; ordinance imposed an occupation tax and provided only an illegal 
method for its enforcement. Held, That the whole ordinance was 
thereby rendered inoperative. Following German-American Fire 
Ins. Co. v. Minden, 51 Neb. 870. 


Error from the district court of Douglas county. 
Tried below before FerGuson, J. Affirmed. 


W. J. Connell and Lee S. Estelle, for plaintiff in error. 
Congdon & Parish, contra. 


RYAN, C, 


In this case Luther A. Harmon recovered judgment for 
the amount of taxes by himself and his assignors paid 
the city of Omaha under protest. The ordinance, in com- 
pliance with the provisions of which these payments were 
made, was entitled “An ordinance to permit and regulate 
coal dealers in the city of Omaha and to repeal General 
Ordinance No. 1991.” In the ordinance entitled as above 
every firm, person, or corporation was required, before 
engaging in the sale of coal, to pay a permit fee each 
year of $100. The failure to comply with the require- 
ments of the ordinance subjected the offender to a fine 
of not less than five nor more than one hundred dollars 
for each offense. 

The questions presented by the record were fully con- 
sidered and determined in German-American Fire Ins. Co. 
, Minden, 51 Neb. 870. It is therefore unnecessary for 
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us at this time to do more than restate the conclusions 
therein announced, and this restatement we shall make 
by quoting the fourth and fifth paragraphs of the sylla- 
bus, as follows: 

“4, When the law imposing a tax provides a special 
means for enforcing it, the method so provided is gen- 
erally exclusive, and if the only method adopted be il- 
legal, the courts cannot substitute a different and legal 
method. 

“5. A city ordinance imposed an occupation tax, and 
provided only an illegal method for its enforcement. 
Held, That the whole ordinance was thereby rendered 
inoperative.” 

From the same application of these principles as was 
made in the case cited it results that the ordinance re- 
quiring the payment of this tax was invalid, and the judg- 
ment of the district court rendered on that theory is 


AFFIRMED. 


JAMES GADSDEN, APPELLANT, V. GEORGE THRUSH, AP- 
PHLLANT, AND SCHUYLER NATIONAL BANK ET AL., 
APPELLEES. 


FinED Marcn 22,1899. No. 8315. 


1. Usury: Nationat Banks. The exemption of national banks from 
the penalties of usury prescribed by statute of the state owes 
its existence to laws enacted by congress, and such exemption 
should not, by implication, be extended beyond the import of 
the federal statute. . 


2., : : Morteacrs. In an action to foreclose a mortgage 
securing a note made to be used as collateral to a note owing 
to a national bank the mere fact that the proceeds of such 
collateral, when collected by the payee thereof, are to be used 
to discharge the said principal note to the bank does not justify 
the extension of the federal exemption of national banks from 
penalties for usury to such foreclosure procecdings. 
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REHEARING of case reported in 56 Neb. 565. Judgment 
below reversed. 


Frick & Dolezal, for appellants. 


Charles J. Phelps, George H. Thomas, J. A. Grimison, and. 
Miles Zentmeyer, contra. 


RyYAn, ©, 


In this case a rehearing was granted the appellees 
William H. Sumner and the Schuyler National Bank. 
The opinion originally filed is reported in 56 Neb. 565, 
and therein will be found a general description of the re- 
lation of the parties and the pleadings filed by each. The 
present inquiry is with relation to the issues under which 
Sumner and the Schuyicr National Bank seek relief, and 
accordingly we shall confine ourselves to the pleadings 
wherewith these parties are concerned. In his cross-peti- 
tion William H. Sumner alleged that on August 8, 1890, 
the defendants George Thrush and Charles Thrush were 
indebted to the Schuyler National Bank in the sum of 
$5,000, evidenced by their promissory note to said bank; 
that said note was renewed from time to time, and on 
March 31, 1894, there remained due the sum of $3,229, for . 
which amount George Thrush gave his promissory note 
to the bank, due 180 days after its date, and that no part 
of this note had been paid. It was further alleged by 
Suniner that on August 8, 1890, George Thrush and Mat- 
tie Thrush executed to him their promissory note for the 
sum of $5,000, due two years after date, with ten per cent 
interest per annum, payable annually, and that to secure 
the said note the makers of said note made a mortgage 
on certain described real property, which said mortgage 
was duly filed for record. In his said cross-petition Will- 
iam H. Sumner made the following averments: “This 
defendant further alleges that the note and mortgage so 
as aforesaid executed and delivered by the defendants 
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George Thrush and Mattie Thrush were executed and 
delivered to him as trustee for the use and benefit of the 
Schuyler National Bank and to secure the indebtedness 
of said Thrush to said bank; that said debt so secured 
on the 8th day of August, 1890, by said mortgage deed 
was a debt previously contracted; that said mortgage was 
made in good faith and in the name of this defendant for 
the benefit of said Schuyler National Bank. No proceed- 
ings at law have been had for the recovery of the debt 
. secured by said mortgage, or any part thereof, and there 
is now due from the defendants George Thrush and Mat- 
tie N. Thrush to this defendant, for the use and benefit 
of the Schuyler National Bank, the sum of $3,229 and 
interest at ten per cent from September 27, 1894.” The 
prayer of the petition of Sumner was that an account 
might be taken of the amount due on said note and mort- 
gage; that the priority of liens might be determined and 
the lien of other defendants declared inferior to that of 
Sumner, and that said George Thrush and Mattie N. 
Thrush might be foreclosed of all equity of redemption 
or other interest in the premises mortgaged; that said 
premises might be sold according tu law, and out of the 
proceeds thereof that the lien-holdeis might be paid the 
amount adjudged to be due them in the order of their 
priority; that the defendants George Thrush and Mattie 
Thrush might be adjudged to pay any deficiency which 
might remain after applying the proceeds of said sale to 
the payment of said debts, and for such other relief as 
might be just and equitable. Later the Schuyler Na- 
tional Bank was allowed to become a party to the litiga- 
tion, and filed a cross-petition alleging substantially the 
same facts, and, on behalf of itself and Sumner, praying 
like relief with that above described as the prayer of Sum- 
ner. The defendants George Thrush and Mattie N. 
Thrush, in separate answers, admitted the making of 
the promissory note for $5,000 and of the mortgage se- 
curing the same on August 8, 1890, but denied every other 
allegation of the petition of Sumner, In addition they 
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averred that said note. and mortgage were made to Sum- 
ner as part of a usurious transaction; that the same were 
held by Sumner as collateral security to usurious loans 
from time to time renewed at usurious rates, as in the 
answer more particularly described. Each successive 
usurious loan at twelve per cent per annum interest was 
described in a distinct paragraph, and these paragraphs 
were twenty-four in number. The first paragraph de- 
scribed a loan on August 9, 1889, and the twenty-fourth 
paragraph described the history of the note of $3,229, of 
date March 31, 1894. There was, therefore, a continuous 
chain of usurious transactions extending over the entire 
period between August 9, 1889 and March 31, 1894, and 
the relief sought was the application of the payments of 
interest on the sum in satisfaction of which the foreclos- 
ure was prayed. By reply Sumner denied the averments 
of the eleventh paragraph of the answer of each of the 
defendants Thrush, and the other paragraphs of his reply, 
substituting the appropriate figures to express the proper 
number referred to in each instance, were as follows: 
“hat the interest payment mentioned in paragraph 10 
of said answer was made to the Schuyler National Bank 
more than two years before the commencement of this 
action, and the consideration thereof in this action is 
barred by law.” The reply of Sumner closed with this 
‘language: “He further says this court has no jurisdiction 
in this action to consider the questions raised in said an- 
swer as to each and every item of interest mentioned in 
said answer as paid to said Schuyler National Bank; 
that said items are not proper items to set-off or counter- 
claim, and cannot be adjudicated except in a suit brought 
expressly for that purpose under the provisions of section 
5198 of the Revised Statutes of the United States.” On 
the trial there was a decree of foreclosure, in which there 
was a finding of usury in the note of $3,229 to the amount 
of $229, and the defendants George Thrush and Mattie N. 
Thrush were denied their costs; in other words, the dis- 
(rict court held that the statute of limitations and costs 


344 NEBRASKA REPORTS. [ VoL. 58 


Gadsden v. Thrush. 


were governed by the federal statute relating to national 
banks, and not by section 5, chapter 44, of the Compiled 
Statutes of Nebraska. The correctness of this ruling is 
the question presented by this appeal. 

In the former opinion it was pointed out that the tak- 
ing of real estate security for the loan of money consti- 
tutes no defense to a foreclosure; lence the citation of 
authorities on behalf of the bank to that proposition was 
uot necessary. It was further pointed out in that opinion 
that the government might complain, and upon this 
proposition it is noticeable that the bank has cited no 
authorities and has made no argument. There was, in 
view of the Jast consideration named, an incentive to the 
bank to take the security upon real property as it did in 
this instance, so that it might appear upon the face of 
the note and mortgage that the bank originally had not 
been a party thereto, if the governmental authorities 
should insist upon a strict compliance with the provis- 
ions of the federal statute furbidding the taking of a real 
estate mortgage except in certain cases, in which that 
under consideration is not included. In Norfolk Nat. 
Bank v. Schwenk, 46 Neb. 381, NoRVAL, C. J., quoted as 
of binding force upon this court the following language 
of Swayne, J., in Farmers & Merchants Nat. Bank v. Dear- 
ing, 1 Otto [U. 8.] 29: “The national banks organized 
under the act are instruments designed to be used to aid 
the government in the administration of an important 
branch of the public service. They are means appropri- 
ate to that end. Of the degree of the recessity which 
existed for creating them, congress is the sole judge. Be- 
jug such means, brought into existence for this purpose, 
and intended to be so employed, the states can exercise 
no control over them, nor in anywise affect their opera- 
tion, except in so far as congress may see proper to per- 
mit. * * * In the complex system of polity which ob- 
jains in this country the powers of government may be 
divided into four classes: Those which belong exclu- 
sively to the states; those which belong exclusively 
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to the national government; those which may be ex- 
ercised concurrently and independently by both; and 
those which may be exercised by the states, but only with 
the consent, express or implied, of congress. Whenever 
the will of the nation intervenes exclusively in this class 
of cases, the authority of the state retires and lies in 
abeyance until a proper occasion for its exercise shall 
recur, * * * Zt must always be borne in mind that the 
constitution of the United States ‘and the laws which 
shall be made in pursuance thereof’ are ‘the supreme law 
of the land’ (Constitution, art. 6), and that this law is as 
much a part of the law of each state, and as binding upon 
its authorities and people, as its own local constitution 
and laws. In any view that can be taken of the thirtieth 
section [Revised Statutes, 5198] the power to supplement 
it by state legislation is conferred neither expressly nor 
by implication. There is nothing which gives support 
to such a suggestion. . There was reason why the rate of 
interest should be governed by the law of the state where 
the bank is situated, but there is none why usury should 
be visited with the forfeiture of the entire debt in one 
state and with no penal consequence whatever in an- 
other. This, we think, would be unreason, and contrary 
to the manifest intent of congress.” Conformably with 
the doctrine above announced it was held in Norfolk Nat. 
Bank v. Schacenk, supra, that a national bank is not liable 
to the penalties imposed by the usury laws of the state. 
We are now asked to go a step further and hold, in a suit 
to foreclose a mortgage securing a note made to, and held 
by, an individual in trust for the payment of a note owing 
to the bank, that the provisions of section 5198, Revised 
Statutes, are applicable, to the exclusion of the statute 
of this state with reference to usury. The cross-petition 
of Sumner, in effect, was for the foreclosure of a mort- 
gage of which the proceeds were to be applied in payment 
of a note made to the bank. The principal note was not 
sued upon. It was referred to only as showing how much 
was required to be realized in the foreclosure suit. The 
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_ answers of each of the defendants Thrush showed that 
by reason of usury but little, if anything, was required 
to be realized from the foreclosure proceedings to satisfy 
what was due from George Thrush to the bank. It was 
not a suit, in any sense, upon the note which George 
Thrush had given the bank. That was his individual 
note. The note secured by mortgage was signed by Mat- 
tie N. Thrush, who owed nothing to the bank. She did 
not merely sign the mortgage to release her dower right, 
but she signed the note as one of its makers. In case of 
a deficiency by sale of the mortgaged property, she was 
individually liable, as it is now claimed, not to Sumner, 
but to the Schuyler National Bank, to which she was. 
not indebted and had never agreed to pay a single cent. 
To her answer setting up payments of usurious interest 
which would release ler from individual liability there 
was a reply, which, in effect, conceded the usury charged 
to have been contracted for and exacted in twenty-three 
instances, but sought to avoid the credits, to which, un- 
der the state law, she would have been entitled, by in- 
voking the federal statute enacted for the protection of 
national banks as governmental instrumentalities. It 
is provided in section 5, chapter 44, Compiled Statutes 
of Nebraska: “If a greater rate of interest than is herein- 
before allowed shall be contracted for, received, or re- 
served, the contract shall not therefore be void; but if, 
in any action on such contract, proof be made that illegal 
interest has been directly or indirectly contracted for, or 
taken, or reserved, the plaintiff shall only recover the 
principal, without interest, and the defendant shall re- 
cover costs; and if interest shall have been paid thereon, 
judgment shall be for the principal, deducting interest 
paid.” Sumner himself put in issue the amount which he 
was entitled to collect for the payment of the note made 
by George Thrush to the bank. By the answers and re- 
plies there was alleged, and practically admitted, the 
right to credits by reason of payments of usury by George 
Thrush on his indebtedness to the bank. It is now in- 
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sisted, however, that the trustees should stand for the 
bank and, in equity, that he is entitled to the same rights 
and exemptions from liabilities as are conferred by fed- 
eral statute upon the governmental instrument referred 
to by Judge Swayne in Farmers & Merchants Nat. Bank v. 
Dearing, supra. There is no just reason for resorting to 
strained constructions to avoid the penalties of the stat- 
ute of this state. As between these litigants we are not 
measuring equities. The withdrawal of this case from 
the operation of our statute, as indicated by Judge 
Swayne, must be sanctioned by some express provision 
of the federal statute. Section 5198, Revised Statutes 
of the United States, contains the following language: 
“The taking, receiving, reserving, or charging a rate of 
interest greater than is allowed by the preceding section, 
when knowingly done, shall be deemed a forfeiture of 
the entire interest which the note, bill, or other evidence 
of debt carries with it, or which has been agreed to be 
paid thereon. In case the greater rate of interest has been 
paid, the person by whom it has been paid, or his legal 
representatives, may recover back, in an action in the 
nature of an action of debt, twice the amount of the in- 
terest thus paid, from the association taking or receiving 
the same, provided such action is commenced within two 
years from the time the usurious transaction occurred.” 
Under the above section the forfeiture of the entire in- 
terest is of that which the note, bill, or other evidence of 
debt sued upon carries with it or which has been agréed 
to be paid thereon. In the case at bar the recovery by 
foreclosure was sought upon the note given by George 
and Mattie N. Thrush to William H. Sumner. There was 
no issue of usury on that note. It was concededly held by 
Sumner for a certain purpose,—that is, to be collected 
and the proceeds paid over on a note greatly reduced, if 
not discharged. To the foreclosure proceedings by Sum- 
ner, in which the bank jotmed, the federal statute was 
inapplicable, first,.for the reason that the note secured 
by mortgage was not the note upon which usurious in- 
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terest was agreed to be paid, and second, the note and 
mortgage are held by Sumner and a foreclosure is sought 
by him. The bank, when it became a party, simply urged 
that the same relief prayed by Sumner should be granted. 
The rule is that the state statutes govern proceedings in 
the courts of the state, unless the federal statute with 
reference to a proper subject-matter prescribes a modi- 
fication. It may be conceded that the interests of the 
general government require that it should take special 
care of national banks, but the federal government must, 
by clear provisions, assert its authority. There is no good 
reason why state courts should extend the operation of 
statutes affecting merely the remedy beyond the clear im- 
port of the language of congress, and there is no prece- 
dent for this that we have been able to find. If the bank 
had been one organized in the state of Illinois, Sumner 
would not have been permitted to commence his action 
of foreclosure in a federal court upon showing the con- 
ditions disclosed by the record in this case. No citation 
of authorities is necessary to demonstrate this proposi- 
tion, and the reason of the rule is that the federal statute 
prescribes what parties have a standing to begin suits in 
the federal courts, and none other can. There is no en- 
largement of rights possible upon mere equitable grounds 
in such cases, and there should not be in this. I'or the 
reasons given we think the former opinion should be ad- 
hered to, and the order therein prescribed should govern 
the further proceedings in this case. 


REVERSED AND REMANDED. 


FERDINAND VAN HOUSEN Vv. HERMAN BROEHL.* 
FILED Marcu 22,1899. No. 8848, 


1, Accord and Satisfaction: Preapine. Where the defense to an 
action is accord and satisfaction, the plea, to be good, must 
aver an acceptance by the creditor, in satisfaction of his debt, 


*Rehearing allowed. 


VoL. 58] JANUARY TERM, 1899. 349 


Van Housen v. Broehl. 


of the property which the debtor alleges he delivered to him in 
full payment of the claim sued for. 


. Answer examined, and held not to state a defense. 


Error from the district court of York county. Tried 
below before Batus, J. Reversed. 


George B. France, for plaintiff in error: 


The answer does not sufficiently plead accord and sat- 
isfaction as a defense, because it fails to state that the 
property delivered to plaintiff was of any value, and be- 
cause it fails to allege that plaintiff received the property 
in satisfaction of the claim against defendant. (Davis v. 
Nokas, 3 J. J. Marsh. [Ky.] 494; Young v. Jones, 64 Me. 
563; Cushing v. Wyman, 44 Me. 121; Sheets v. Russell, 40 N. 
E. Rep. [Ind.] 30.) 


Harlan & Taylor, contra. 


References: 1 Ency. Pl. & Pr. 77, 79; Batley v. Cowles, 
86 Ill. 333; Wecks v. Zimmerman, 4 N. Y. Supp. 609; Hasted 
v. Dodge, 35 N. W. Rep. [Ia.] 462; Jaffray v. Davis, 124 N. 
Y. 164; Bull v. Bull, 43 Conn. 455; Watson v. Elliott, 57 N. 
H. 511. 


RaGav, C. 


Ferdinand Van Housen sued Herman Broehl in the 
district court of York county npon a promissory note. 
As a defense to the action Broehl alleged in his answer 
that when he gave the note he secured its payment by a 
chattel mortgage upon five head of horses owned by him; 
that the payee of said note sold and delivered the same 
to one Henry Van Housen, Sr.; that while he was the 
owner of said note the defendant, at his request, deliv- 
ered to him the five head of horses covered by the chattel 
mortgage, “with the express understanding and agree- 
ment between said Henry Van Housen, Sr., and this de- 
fendant that the said horses were to be accepted in full 
payment for said note and mortgage and the said mort- 
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gage was to be canceled of record.” Broehl had a verdict 
and judgment. Van Housen prosecutes error. 

Does this answer state a defense? The suit is upon a 
promissory note, the execution and delivery of which the 
defendant admits, but pleads payment,—not a payment 
in money of the amount due on the note, but a delivery 
to the creditor of certain property in settlement of the 
debt. The averment is that the debtor, at the request of 
the creditor, delivered to him five head of horses, in pur- 
suance of an agreement between them that said horses 
were to be accepted by the creditor in full satisfaction 
of his debt. Giving this answer the liberal construction 
required by section 121 of the Code of Civil Procedure, 
the most that can be said for it is that the defendant and 
his creditor agreed that the latter would accept the 
horses in full satisfaction of the debt, and in pursuance 
of that agreement the debtor delivered such horses to the 
creditor; but there is no averment in the answer that the 
creditor did actually accept the horses, nor can this in- 
ference be drawn from a liberal construction of the lan- 
guage of the pleading. This answer is in the nature of a 
plea of accord and satisfaction, and such a plea, to be 
good, must aver an acceptance by the creditor in satis- 
faction of his debt of the property which the debtor al- 
leges he delivered to him in full payment of the claim 
sued for. (Goble v. American Nat. Bank, 46 Neb. 891.) 
In support of his contention that the answer states a de- 
fense counsel for the defendant in error cite Bailey v. 
Cowles, 86 Tl. 333. In that case the plea was that the de- 
fendant was the owner of the equity of redemption of 
certain real estate purchased by the plaintiff at a judicial 
sale; that the defendant had the right to redeem from 
said sale; that, before the time of redemption expired, 
the plaintiff agreed that if the defendant would waive 
his right to redeem the real estate, the plaintiff would 
accept such a waiver in full satisfaction of his debt 
against the defendant, and that the defendant did then 
and there quitclaim to the plaintiff his right to redeem 
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said real estate; and that the plaintiff accepted said quit- 
claim in full satisfaction of his debt. The case cited is 
distinguishable from the one at bar, in that the plea in 
the cited case averred an acceptance by the creditor of 
the thing which he agreed to aecept in satisfaction of 
his debt, while in the ease at bar the answer merely al- 
leges an agreement upon the part of the plaintiff to ac- 
cept the horses in satisfaction of his debt and their de- 
livery to him by the defendant, but does not allege that 
the defendant accepted the horses in pursuance of that 
agreement. The answer states no defense. The judg- 
ment of the district court is reversed and the cause re- 
manded. 


REVERSED AND REMANDED. 


HerBert A. HUBBARD V. CHARLES M. SuHITz. 
FiieD Marcn 22,1899. No. 8828, 


Suit for Goods Sold and Delivered: VerpicT For PLAINTIFF: EVIDENCE, 
In a suit for groceries sold and delivered to the defendant the 
plaintiff testified that he furnished the defendant with groceries 
to the amount of $33.65, and that no part of the same had been 
paid. Held, The evidence sustains a verdict for the plaintiff. 


Error from the district court of Lancaster county. 
Tried below before Hatt, J. Affirmed. 


Webster, Rose & Fisherdick, for plaintiff in error. 
John M. Stewart and William F. Schwind, contra. 


RaGAn, C. 


Charles M. Seitz sued Herbert A. Hubbard in the dis- 
trict court of Lancaster county, had verdict and judg- 
ment, and Hubbard prosecutes error. 

In his petition in the district court Seitz alleged that, 
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at the instance and request of Hubbard, he had sold and 
delivered to him groceries to the amount of $33.65, no 
part of which had been paid. The answer was a general 
denial, The defendant below did not appear at the trial. 
The plaintiff testified that he was in the grocery business; 
that he furnished the defendant with groceries to the 
amount of $38.65,—the amount sued for; that no part of 
the same had been paid. It is now insisted that this evi- 
dence is insufficient to sustain a finding in favor of the 
plaintiff below. The argument seems to be that the rec- 
ord contains no evidence showing that the plaintiff be- 
low sold and delivered the goods sued for to the defend- 
ant below, and no evidence as to the reasonable or fair 
market value of the goods. What we understand the 
plaintiff below to mean by saying that he furnished the 
defendant goods is that he sold and delivered them to 
him, and what we understand him to mean when he says 
that the goods furnished amounted to $33.65 is that that 
sum was the value of the goods,—either that they were 
reasonably worth that sum or that was the price at which 
they were sold to the defendant below. The evidence 
sustains the finding and the judgment is 


AFFIRMED. 


CHARLOTTE M. MILLER, APPELLEH, v. Mary H. NIico- 
DEMUS ET AL., APPELLANTS. 


FILED Marca 22,1899. No. 8814. 


1. Mortgage Foreclosure: ProcrrepDInes aT Law: PLEapina. In o 
suit to foreclose an ordinary real estate mortgage an essential 
averment of the petition is that no proceedings at law have been 
had or commenced for the collection of the mortgage debt, or 
any part thereof. 


2. 


:—-_-_: : Evrpence. In such suit, when such aver- 
ment is put at issue, the averment must be proved, or the decree 


will lack evidence to support it, 


Vot. 58] JANUARY TERM, 1899. 353 


Miller v. Nicodemus, 


3. Pleading: AMENDMENTS: FE VIDENCE. When a litigant files an 
amended pleading, the averments of which are inconsistent with 
the averments of his original pleading, the original is evidence 
in the case as an admission of the litigant contrary to his claim 
in the amended pleading. 


4. Such original pleading is not conclusive evi- 
dence, but competent, and to be given such weight as the triez 
of fact deems it entitled. 

5. : Evipencr:: Parties. Admissions made by a litigant in his 


pleading in a suit are competent evidence against those who sub- 
sequently come into the suit as his successors in interest to the 
matter in litigation. 


APPEAL from the district court of Saunders county. 
Heard below before Supawick, J. Affirmed, 


Good & Good, for appellants. 
H. Gilkeson, contra. 


RAGAN, C. 


In the district court of Saunders county Charlotte M. 
Miller brought suit against Mary H. Nicodemus, her hus- 
band, and others for the purpose of foreclosing an ordi- 
nary real estate mortgage executed by the defendants 
Nicodemus. The petition of Miller contained the aver- 
ment that no proceedings at law had been had or com- 
menced for the recovery of the debt secured by the mort- 
gage sought to be foreclosed, or for any part thereof. 
The defendants Nicodemus filed an answer to this peti- 
tion of Miller, in which they admitted all its averments to 
be true. After this answer was filed Nicodemus, the hus- 
band, died and the action was revived against his minor 
heirs, for whom a guardian ad litem was appointed. The. 
latter answered for his wards, denying each and every 
allegation in Miller’s petition. The widow Nicodemus 
filed, by leave of court, an amended answer, in which she 
denied all the allegations in Miller’s petition. The trial 
resulted in a decree in favor of Charlotte Miller, and the 

27 
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widow Nicodemus and the minor heirs of Nicodemus, 
deceased, have appealed. 

1. The sole argument is that the decree is not sup- 
ported by sufficient competent evidence. It is not claimed 
that the mortgage sought to be foreclosed was not exe- 
cuted and delivered by Nicodemus and wife, nor that the 
mortgage debt is not due and wnpaid, nor is there any dis- 
pute as to the amount due thereon, but the contention 
is that the averment in Miller’s petition, that no pro- 
ceedings at law had ever been had or commenced for the 
collection of the mortgage debt, etc., was not proved. 
‘On the trial Miller introduced in evidence the answer 
filed in the case by Nicodemus and wife, in which, as al- 
ready stated, they admitted the truth of every averment 
in Miller’s petition. If this answer was competent evi- 
dence against each of the appellants, the finding of the 
court that the averment in Miller’s petition, that no pro- 
ceedings at law had been had or commenced for the col- 
lection of the mortgage debt, was true, is supported by 
sufficient evidence, and the decree must be affirmed. The 
sole question therefore is, was this answer competent 
evidence against the appellants and each of them? The 
averment in Miller’s petition that no proceedings at law 
had been had or commenced for the collection of the 
mortgage debt, or any part thereof, was a material aver- 
ment, and had it been omitted from the petition the latter 
would not have stated facts sufficient to entitle Miller to 
a decree of foreclosure. (Bing v. Morse, 51 Neb. 842.) And 
since the amended answer of the widow and the answer 
of the heirs denied this averment of the petition, Miller 
was not entitled to a decree of foreclosure, unless she in- 
troduced evidence which sustained this allegation. 
(Jones v. Burtis, 57 Neb. 604.) The amended answer of 
the widow denying all the allegations in Miller’s petition 
was inconsistent with her former answer in which she 
had admitted the truth of the averments of said petition, 
and therefore her first answer was competent evidence 
against her. This first answer was evidence of the ad- 
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mission by herself of the truth of the averments made 
by Miller in her petition, and an admission inconsistent 
with the defense which was pleaded in her amended an- 
swer. (Bunz v. Cornelius, 19 Neb. 107; Ludwig v. Black- 
shere, 71: N. W. Rep. [Ta.] 356.) It was not conclusive 
evidence, but evidence to be considered by the court, as 
any other admission of a party against his interests, and 
given such weight as the court deemed it entitled. The 
decree then, so far as the widow Nicodemus is concerned, 
does not lack evidence to support it. 

2. Was this answer competent evidence as against the 
minor heirs? If the title to this real estate was not in 
the husband Nicodemus at the time of his death, then 
the minor heirs had no interest in that real estate. They 
were not necessary parties to this proceeding, and the 
admission of the answer of their ancestor in evidence 
worked no prejudise to them. But we assume, because 
the record does not show to the contrary, that the title 
to this real estate was in the husband Nicodemus at the 
time of his death and that his minor children inherited 
the same from him. These minor heirs then are claim- 
ing under the former defendant Nicodemus, and the rule 
is that admissions made by a litigant in his pleading in 
a2 suit ave competent evidence against those who subse- 
quently come into the suit as his successors in interest to 
the matter in litigation. (Hari of Sussex v. Temple, 1 Ld. 
Raym. [Eng.] 310; Countess of Dartmouth v. Roberts; 16 
East [Ing.] 334; 1 Greenleaf, Evidence sec. 178; Z'own- 
send v. McIntosh, 14 Ind. 57; Rust v. Mansfield, 25 Tl. 297; 
Pensoneau v, Pulliam, 47 Til. 58.) The answer of Nico- 
demus, the father, which admitted the truth of the aver- 
ments of Miller’s petition, was competent evidence 
against his heirs who subsequently came into the fore- 
closure suit claiming through him and claiming to have 
succeeded to his rights to the real estate. This answer, 
or the admissions in this answer, constitute the only evi- 
dence in support of the averment in Miller’s petition that 
no proceeding at law had been had or commenced for 
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the collection of the mortgage debt. This evidence was 
sufficient. The decree does not lack evidence to support 
it and is 

AFFIRMED. 


HARLEY ATKINSON V. STaTE OF NEBRASKA. 
FILED Manrcnr 22, 1899. No. 10527. 


1, Criminal Law: Instrucrions: REASONABLE DovnT. In a felony 
case it is reversible error for a court to charge the jury that it 
may find the defendant guil.y if it entertain a reasonable doubt 
of the truth of each or all of the material allegations of the 
indictment, 


The law is that if the jury entertain a rea- 
sonable doubt as to the truth of any material allegation of the 
indictment, the prisoner is entitled to an acquittal. 


3. Assault: Jusriricawion. When a citizen assaults one of a mob in 
the wrongful possession of and taking away his property for 
the purposes of injuring or destroying it, whether under all the 
circumstances he was justified in making the assault is a ques- 
tion for the jury. 


4, Hallowe’en: ProvEcTION oF PROPERTY FROM Mos: ASSAULT, An 

: assemblage of men on Hallowe’en—night of October 31—en- 
gaged in moving, injuring, and destroying property is a mob 
engaged in violating the law, and the citizen may use such force 
as is actually necessary to protect his person and property from 
injury at its hands. 


Error to the district court for Dawson county. 
Tried below before WrEsrovnr, J. Jteversed. 


G. W. For and EH. A. Cook, for plaintiff in error. 


C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


RaGav, C. 


Harley Atkinson, in the district court of Dawson 
county, was indicted for having on November 1, 1898, in 
said county, assaulted one William King with intent 
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then and there to inflict upon him great bodily harm. 
Atkinson was convicted, and to reverse the judgment 
pronounced thereon he has filed here a petition in error. 
The evidence, and especially that on behalf of the pris- 
oner, tends to show that Atkinson lived with his family 
in Cozad, Nebraska, and on October 31, 1898, was oper- 
ating a threshing-machine some six miles from his home. 
On the evening of that day he borrowed a buggy from 
the man for whom he was threshing, in which he drove 
to his home, which he reached about 9 o’clock at night. 
There was no place in his barn where a buggy could be 
stored, and. he left it standing against the outside of his 
barn. During the night a crowd of men were parading 
the streets of Cozad, disturbing and injuring property 
and ignoring the efforts of the officers of the law and — 
others to restrain them. Wagons, buggies, and water- 
closets were being moved and hauled away, and in some 
instances broken and injured by this crowd. The crowd 
wished to get possession of the buggy in which the pris- 
oner had ridden to town. Some of the crowd tried to 
get the buggy about 10 o’clock that evening. The pris- 
oner fired a gun over them at this time to frighten them 
away, and this enraged the crowd and it threatened to 
get possession of the prisoner’s buggy at all hazards and 
to destroy it. The prisoner heard these threats. Some 
persons in the crowd threatened to shoot the prisoner, 
and to whip him, and some of the crowd tried to get hold 
of the prisoner for the purpose of hurting him. The pris- 
oner knew of these threats and attempts. This crowd 
was repeatedly warned by the prisoner and others that 
the prisoner would shoot if an attempt was made to take 
his buggy. The crowd replied that they would have it 
if they did get shot, and that when they did get it they 
would destroy it. This disorderly mob paraded around 
until between 3 and 4 o’clock in the morning. At that 
time a man named King, one of the crowd, followed by 
the others thereof, took hold of the buggy and started 
to run away withit. The prisoner called to him to drop 
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it. This King refused to do. The prisoner then fired a 
gun over him with a view of frightening him. King still 
retained possession of the buggy and was moving off 
with it, when the defendant intentionally shot him in 
the leg with a shotgun, inflicting a flesh wound. The 
prisoner believed at the time he shot King that the crowd 
intended to immediately destroy the buggy if King got 
away with it, and he shot him for the purpose of stopping 
him and preventing the crowd from takiug the bugg 
away and destroying it. The prisoner at this time was 
afraid to leave his house to procure an officer of the law 
to protect his property, because he was afraid of vio- 
lence at the hands of this mob. 

On the trial the district court, after instructing the 
jury as to the material allegations of the information, 
charged them as follows: “You are instructed that if you 
are convinced by the evidence, beyond a reasonable 
doubt, of the truth of each and all of said material allega- 
tions, then you may find the defendant guilty. If not so 
convinced, or if you entertain a reasonable doubt of the 
truth of each or all of said material allegations, then you 
should find the defendant not guilty.” The giving of 
this instruction was prejudicially erroneous. By it the 
court in effect told the jury that to entitle the defendant 
to an acquital they must entertain a reasonable doubt 
as to the truth of each or all of the material allegations 
of the information. This is nof the law. On the con- 
trary, the law is that if the jury entertain a reasonable 
doubt as to the truth of any material allegation of the 
information, the prisoner is entitled to an acquittal. 

Another instruction given by the court was as follows: 
“The court instructs the jury that an assault is an unlaw- 
ful attempt coupled with the present ability to commit a 
violent injury upon another; and in this case, unless the 
jury believe from the evidence beyond a reasonable 
doubt that the defendant shot William King with a 
loaded shotgun, intending to shoot him and with the 
then present ability to shoot him, then the jury should 
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find the defendant not guilty.” This instruction, in view 
. of the evidence, was wrong. The prisoner did not con- 
tend that he did not shoot William King with a loaded 
shotgun, nor that he did not intend to shoot him, nor 
that he did not then and there have the present ability 
to shoot him, but the defense was that he shot him in de- 
fense of his property, and resorted to this means because 
he was afraid to leave his house to procure the assistance 
of the officers of the law for the protection of his prop- 
erty, as he feared that if he did so he would receive great 
bodily injury at the hands of this mob. By the instruc- 
tion last quoted the court in effect took this defense of 
the prisoner from the jury and told them to convict the 
prisoner if they found that he, with ability to shoot, in- 
tentionally shot King with a loaded shotgun. We do 
not decide whether the prisoner was, under the circum- 
stances detailed in the evidence, justified in shooting 
King. Whether he was or not was a question of fact 
for the jury, and this defense the prisoner was entitled to 
have the jury pass upon; and by the instruction un- 
der consideration the court took that theory entirely 
from the jury and in effect instructed them to find him 
guilty. We are not justifying the possessor of property 
for shooting one who is committing a trespass thereon. 
But here was a man in his own home, in the peaceable 
and quiet possession of lis property. A howliug mob of 
brawlers, masquerading under the name. of “Ilallow- 
e’eners,” is parading the streets of his town injuring and 
destroying property, threatening to take the property of 
this prisoner and destroy it, threatening him with bodily 
injury if he interferes, and this mob takes possession of 
his property and attempts to take it away. It was for 
the jury to say whether the prisoner, as a reasonable hu- 
man being, was justified under the circumstances in mak- 
ing the assault he did for the purpose of protecting his 
’ property, for he certainly had the right to protect his 
own. The fact that this crowd was observing the bar- 
barous practice of committing mischief and depredation 
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on the evening of October 31 did not deprive the prisoner 
of the right to defend himself and his property against ° 
their unlawful attacks, for no matter under what name 
they may have masqueraded, the crowd was a mob yio- 
lating the law, and the county attorney of Dawson 
county would do no more than his duty if he caused each 
member of this crowd of midnight marauders to be in- 
dicted and punished. For the errors pointed out in the 
instructions the judgment of the district court is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


A. L. Houcutron & Company v. AMMI B. ToDD ET At. 
FILED March 22,1899. No. 8813. 


J. Agency: KnowLeDcE or AGENT: Fraup. The rule whereby an 
agent’s knowledge is imputed to his principal is subject to an 
exception in the case of an agent who is engaged in an inde- 
pendent fraudulent scheme without the scope of the agency. 


2. Sales: SuRETysHIP. Contract set out in the opinion conninwed as 
one of sale and not of suretyship. 


3. Authority of Agent: QuESTION FOR JuRy. Evidence held to present 
a case for the jury, on the theory of an agent’s implied or ap- 
parent authority. 


ERror from the district court of Lancaster county. 
Tried below before Hau, J. Reversed. 


Jom S. Bishop, for plaintiffs in error. 
Byron Clark and C. A. Rawls, contra. 


IRVINE, C. 


About January 30, 1894, a partnership was formed by 
Ammi B. Todd, James W. Sage, and Charles D. Dundas 
under the name of the Lincoln Bridge Company, its main 
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purpose being the construction of bridges. The agrec- 
ment provided, among other things, that no material 
should be purchased or debts contracted without the con- 
sent of all the partners. Sage was, however, soon taken 
ill and the business was in fact conducted by Todd and 
Dundas. About the same time Dundas entered into a 
contract with the plaintiffs Houghton & Co., dealers in 
lumber, with an office in Kansas City and mills in Arkan- 
sas, whereby Dundas was to sell lumber for the plain- 
tiffs, receiving as a commission the excess of prices ob- 
tained above fixed prices given him by the plaintiffs. 
This contract and the articles of partnership of the 
bridge company bear the same date, January 30. Janu- 
ary 31 Dundas sent plaintiffs an order for five cars of lum- 
: ber, suitable for the construction of bridges, and to be 
shipped to the county board of Lancaster county. The 
plaintiffs declined to accept this order. February 7 a 
letter was written to them as follows: 


“You may send us the bills of the five cars of lumber 
for Lancaster county and we will pay the bills at the end 
of sixty days. Reference: German Nat. Bank of this 
city. 

“Yours respectfully, THe LINCOLN BRIDGE Co. 
“By C. D. DunpbaAs, Sec.” 


Dundas, the same day and under the letter-head of the 
bridge company, but signing this time individually, 
wrote plaintiffs: “I'he Lincoln Bridge Company will see 
to paying the bills as they come due for the five cars for 
Lancaster county. You had better ship them to the 
Lincoln Bridge Company and they can bill them to the 
county.” This proposition was accepted. Plaintiffs 
shipped the lumber by boat and rail to Lincoln, con- 
signed to the bridge company. It was apparently re- 
ceived by the bridge company, but in fact Dundas signed, 
or caused to be signed, the name of that concern to the 
receipts. The lumber was turned over to the county, 
claims were filed by Dundas on behalf of the bridge com- 
pany, warrants were issued to the company, but deliy- 
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ered to Dundas, who indorsed the company’s name and 
. sold them. It seems that he sent a portion of the pro- 
ceeds to plaintiffs and retained the rest. The bridge 
company at any rate did not receive it. The plaintiffs 
brought this suit to recover the unpaid purchase price. 
Dundas died soon after, and the case has procecded 
against the surviving partners. Dundas had no au- 
thority to make the purchase, but had an individual con- 
tract with the county to furnish it with bridge lumber. 
The district court directed a verdict for the defendants, 
holding that the contract was one of suretyship, that it 
was beyond the scope of Dundas’ authority as a partner 
to bind the partnership by such a contract, and that, as 
he was plaintiffs’ agent, the plaintiffs were charged with 
his knowledge of his own want of authority. We think . 
it was error to direct a verdict. It is clear that Dundas 
was without authority to make the contract, whether 
it was one of sale or of suretyship, but there was sufi- 
cient evidence to go to the jury on the theory of apparent 
authority. True, Dundas was the agent of the plaintiffs, 
and, as a general rule, the knowledge of the agent is im- 
puted to the principal. An exception to the rule is that 
where the agent is engaged in an independent fraudulent 
scheme for his own benefit, his knowledge will not be 
imputed to his innocent principal. (Allen v. South Boston 
R. Co., 150 Mass. 200; Thomson-Ilouston Electric Co. v. 
Capitol Electric Co., 65 Fed. Rep. 341; Kennedy v. Green, 
3 My). & K. (Bug.] 699; First Nat. Bank of Davcnport v. 
Gifford, 47 Ia. 575.) Many other cases might be cited, 
but the authorities are practically uniform in favor of 
the exception, generally stating it even more broadly. 
Now it is clear that Dundas was engaged in such a 
scheme, and was secking to use the credit of the bridge 
company to make a sale which he had failed to make 
otherwise, the device being to defraud either the plain- 
tiffs or his partners, and for his own benefit. The case 
falls within the exception, and plaintiffs’ situation is to 
be determined by their actual notice and not by notice im- 
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puted from Dundas’ knowledge. The district judge was 
in error when he construed the contract as one of surety- 
ship. Plaintiffs had refused to sell to the county, where- 
upon the proposal was made, not that the bridge com- 
pany would guaranty payment, but that the lumber 
should be shipped to it and it would pay. The arrange- 
ment entailed no privity whatever between plaintiffs and 
the county, the county was not obligated to plaintiffs, 
and the undertaking was absolute—one of sale. 

It is contended that plaintiffs had actual notice of Dun- 
das’ want of authority. They did not know of the limi- 
tation in the articles, but it is said that the letter-heads 
conveyed equivalent information, because they bore the 
words, after the name of the company, “Construction of 
Bridges and Other Contract Work.” We do not find 
these words on any of the letter-heads of letters bearing 
directly on the contract; but if such words were there, . 
it would not be controlling. The construction of bridges 
is a business which may involve the purchasing of ma- 
terials for such construction. If not it must be because 
of some particular custom of that business which there 
was no evidence to establish. From all the facts stated 
it would certainly be reasonable for the plaintiffs to infer 
that the bridge company was to construct bridges for the 
county, and that as the county had failed to buy the - 
material, it had been arranged for the contractors to sup- 
ply it. This would seem to be within the scope of the 
business and within the apparent authority of a partner, 
especially one described on the same letter-heads as “Sec- 
retary and Contracting Engineer.” 

We have not stated all the evidence, and mean to ex- 
press no opinion whether the view indicated is that 
which should of necessity or propriety be accepted on a 
consideration of the whole case. What we hold is that 
the facts we have stated are sufficient to entitle the plain- 
tiffs at least to go to the jury on the theory of apparent 
authority. 

REVERSED AND REMANDED, 
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Lours J. B. BoUNGEOIS V. CLARKE GAPEN ET AL. 
FirED Mancn 22,1899. No. 8697. 


1. Review: SurpLemeENTAL Prvirion: Harmiess Error. It is not 
prejudicial error to deny a plaintiff permission to file a supple- 
mental petition if, in the subsequent course of the proceeding, 
he obtains the benefit of all matters therein pleaded. 


2. Recovery of Property Obtained by Fraud: REIMBURSEMENT. The 
rule whereby one seeking to recover property obtained from him 
by fraud will hot be required to reimburse the guilty party for 
moneys expended in pursuit of the fraudulent scheme, and to 
carry it into effect, will not be extended so as to relieve the 
party seeking to recover from discharging such burdens as would 
rightfully have devolved upon him if the transaction had been 
carried out in good faith. 


3. Mortgages: Birt to REDEEM: ‘TRUSTS: REIMBURSEMENT. A made 
to B a deed absolute in form, with the agreement that it should 
stand as security for advances which B had made to protect the 
property against liens, and also for future advances. It was 
also agreed that B might sell or exchange the property and 
handle it as he saw fit in order to recover his money. B ex- 
changed it for other property. There was evidence, supported 
by a finding in an interlocutory decree, that B had misrepre- 
sented the amount of money he had advanced and had secured 
a second deed by representing that he had effected an exchange 
for property which he could dispose of, and that subsequently 
he paid to A a small sum, saying it was the surplus proceeds 
after satisfying the debt. A, on Jearning what exchange had 
been made and that B still held title to the lot for which he had 
traded, brought a suit to declare a trust therein. Held, (1) That 
the suit was in effect a bill to redeem, and that A would be re- 
quired, as a condition of reconveyance, to pay to B the amounts 
by B advanced, not only to discharge lieus on the first property, 
but also a] sums in good faith expended in repairs, in caring 
for it, and in efforts to sell and rent; (2) that as B had au- 
thority, wninduced by fraud, to exchange, A must also be 
charged with commissions and expenses incurred in making the 
exchange; (3) that he must also be charged with taxes paid on 
the property for which the exchange was made. 


4. : ACCOUNTING: REIMBURSEMENT. On a bill to redeem 
from a mortgage on vacant land which has no rental value, the 
mortgagor cannot, in the accounting, receive credit for either 
use and occupation, or for interest in lieu thereof. 

5, - : : . In such a case the mortgagor will 
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not be credited on the accounting for a depreciation in value of 
- the mortgaged property during a period when the mortgagee 
was resisting redemption and claiming absolute ownership. 


Error from the district court of Douglas county. 
Tried below before Frncuson, J. Affirmed. 


Will H. Thompson, for plaintiff in error.- 
William D. Beckett and E. Wakeley, contra. 


IRVINE, C. 


This action was, in form, a proceeding to declare a 
trust and compel a conveyance by the defendants to 
Bourgeois, the plaintiff. Under appropriate pleadings 
the plaintiff offered evidence tending to prove that he 
was, in 1889, the owner of a certain lot in the city of Chi- 
cago, on which was erected a house; that there was an 
incumbrance thereon in the form of a mortgage for about 
$5,000. It seems that there were also judgments against 
Bourgeois, or claims of some kind, which were also liens 
on the property. Bourgeois then lived in Omaha, He 
was <dlistressed by the condition of the property and con- 
sulted Gapen, a friend or social acquaintance, with re- 
gard to placing the matter in the hands of some one in 
Chicago, that it might be properly handled. Gapen re- 
ferred Bourgeois to one Swisher, a relative of Gapen, and 
a power of attorney was executed to Swisher whereby 
the latter was authorized to sell and convey, to execute 
deeds, and to do everything necessary to be done for the 
purpose of disposing of the property. Bourgeois then 
went on a visit to France. While he was absent, claims 
against the property were pressed, and in order to save it 
Gapen advanced certain moneys, under the agreement 
with Swisher that he was to be repaid with interest at 
ten per cent. To secure hiim Swisher executed to him a 
deed, in form absolute. Bourgeois ratified this contract. 
After Bourgeois returned Gapen represented to him that 
he could not carry the property longer; that he had ad- 
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vanced $1,500; that he could trade it for other property 
in Chicago which cowld be disposed of, and that he would 
- pay to Burgeois any surplus that might so arise after 
satisfying his own claim. Thereupon Bourgeois exe- 
cuted another deed to Gapen. Some time afterwards 
Gapen paid him about $150, which he represented to be 
the surplus agreed to be paid. It was later, however, 
discovered that Gapen had infact exchanged the prop- 
erty for a lotin Omaha. Then Bourgeois began this ac- 
tion to have Gapen declared a trustee for him as to that 
lot, and tendering such sum as might be found due on an 
accounting. It was alleged that certain fraudulent con- 
veyances had been made by Gapen to Wallace and by 
Wallace to Morris, and it was asked that these be va- 
cated. It seems that Gapen had borrowed money from 
Wallace and had conveyed the Omaha lot to lim as se- 
curity; that he had repaid the loan, and at his request 
the reconveyance was made to Morris. The court vacated 
these deeds, and they need not again be referred to, un- 
less perhaps as evidence directed to the issue of Gapen’s 
good faith or lack thereof. On the part of the defend- 
ants the evidence tended to show that after Bourgeois 
returned from France, Gapen proposed to him that he 
make a deed whereby that made by Swisher, which it is 
conceded. was a mortgage, should be rendered absolute, 
and that the second deed was executed for that purpose. 
It was calculated that the amount of Gapen’s advances, 
together with remaining liens, would be a little more 
than the highest offer which had been obtained for the 
Chicago property. Gapen was, therefore, to take the 
property for his advances and assume the debts which 
were charges thereon. It was thought that one lien 
might be defeated. Ifso, Gapen was to pay the amount 
thereof to Bourgeois. This lien was defeated, and Gapen 
paid the money to Bourgeois. This is the payment 
which Bourgeois claimed represented the surplus. 
Gapen is in this respect corroborated by strong docu- 
mentary evidence. Gapen claims that he thus became 
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the absolute owner of the Chicago property and had a 
right to do with it and its proceeds as he saw fit. The 
court found for the plaintiff, and ordered an accounting 
‘ of Gapen’s expenditures on the Chicago property. On 
the accounting all the evidence leading to the interlocu- 
tory decree was reintroduced, together with further evi- 
dence on the direct issues presented. The court, by its 
final decree, awarded to Gapen, not only what he had 
expended on the Chicago property, but also a broker’s 
commission and other expenses of effecting the exchange, 
and taxes paid on the Omaha property. This it required 
Bourgeois to pay as a condition of redemption. Bour- 
geois seeks a reversal. 

Bourgeois assigns as error certain orders whereby he 
was denied the right to interpose a supplemental peti- 
tion after the interlocutory decree. These rulings were 
without prejudice, if the supplemental petition tendered 
no facts warranting relief other than was finally ob- 
tained. One thing pleaded was certain acts of Gapen 
which, it is claimed, operated as an acceptance of the 
terms of the interlocutory decree. As Gapen now ac- — 
cepts that decree with its consequences, Bourgeois has 
obtained all the benefit which could have resulted from 
the supplemental petition in that regard. The remaining 
averments relate to depreciation in the value of the prop- 
erty. This subject can be best treated at another stage 
of the opinion. 

Bourgeois claims that his proof, sustained by the gen- 
eral finding for the plaintiff in the interlocutory decree, 
shows that Gapen was guilty of actual fraud, and that, 
under the rule in Goble v. O'Connor, 43 Neb. 49, plaintiff 
should, therefore, not be compelled to pay anything as 
a condition for relief, at least nothing advanced after the 
conveyance was made-of the Chicago property. The doc- 
trine of Goble v. O'Connor is that where one in the pursuit 
of a willful scheme to defraud expends money in procur- 
ing the plaintiff’s property, he has no standing in equity 
to require indemnity from the party defrauded as a con- 
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dition of granting the latter relief. Is that case here in 
point? In the first place, an interlocutory decree is not 
res judicata, and the court on the final hearing may set 
it aside. If the findings in the final decree are incon- 
sistent with those in the interlocutory, the former pre- 
vail. (Hillis v. Harris, 56 Neb. 398.) If the accounting, 
when taken with the findings in the interlocutory decree, 
proceeded on a basis inconsistent with Goble v. O'Connor, 
then perhaps we would be obliged to disregard the earlier 
findings and follow those of the final decree. But that 
is unnecessary here. It is conceded that the transaction 
began in good faith; that Gapen did advance some money 
on the Chicago property; that he took the conveyance by 
Swisher as security therefor. It follows that Gapen had 
a valid mortgage. Bourgeois admits that after he re- 
turned from Ifrance it was agreed between him and 
Gapen that the latter should proceed to handle the Chi- 
cago property, to pay charges against it, to repair, to 
rent if practicable, to sell or exchange it, to do anything 
in fact which he might see fit, and to hold the title as se- 
curity for all expenses thereby incurred. Gapen then 
had the right to exchange it for the Omaha property or 
for anything else. If he had made full disclosures to 
Bourgeois, he might still have done as he actually did, 
and Bourgeois’ right would be merely an equity of re- 
demption in the Omaha property, charged with all such 
expenses. The fraud, if there was any, consisted in only 
two things: representing the amount advanced as greater 
than it really was at the time, but less than it would be 
when Gapen should have performed his agreement, and 
less than it in fact soon became; secondly, in concealing 
the fact of the exchange for the Omaha property. Ac- 
cording to both sides, all parties thought the transaction 
closed with the conveyance of the Chicago property. 
Gapen thought his title had become absolute. Bour- 
geois thought it had been traded for other Chicago prop- 
erty, that the latter had been sold, and that, after paying 
his debt, he had received a mere pittance to represent 
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his equity. The utmost effect of the fraud, if successful, 
would have been to treat as absolute the Omaha title, 
which was in law a mortgage. When it is decreed a 
mortgage, Bourgeois gains all that would have been his 
if perfect good faith had been exercised. The principle 
which denies compensation to one who in the perpetra- 
tion of an active fraud, and as a means of perpetrating it, 
expends money, does not extend to the forfeiture of all 
claims, even those arising independent of the fraud, and 
which would be debts enforceable if the fraud had not 
existed. This consideration disposes of the allowances 
made for expenditures on the Chicago property, and sus- 
tains the findings as to those items. Some attack is 
made on certain of these items as unnecessary expendi- 
tures. Gapen’s plenary power to manage that property 
entitles him to all expenses thereby incurred in good 
faith. So far as we can see, the items allowed were rea- 
sonable expenditures for handling the property. No 
question can be made so far as the items represent liens 
discharged; that was the primary purpose of the ar- 
rangement. Repairs on the house in order to render it 
habitable, expenses of taking persons to see it with a 
view to buying, the expense of a watchman,—these con- 
stitute nearly all the rest of the charges, and, under the 
evidence, we think they were not only incurred in good 
faith, but were almost demanded. As, according to 
Bourgeois’ own theory of the contract, Gapen was to ex- 
change the property if he saw fit, we must also hold that 
the broker’s commission and other expenses of the ex- 
change were properly allowed. The taxes on the Omaha 
property were certainly a proper charge. If the ex- 
change had not been made, Gapen might for his own pro- 
tection have paid the taxes in Chicago and added them to 
the debt. Under his contract he was really bound to do 
so. Therefore, when the plaintiff follows his equity into 
the Omaha property, it must be charged with similar 
burdens, especially as it does not appear that the burden 
was increased by the peau i? 
28 
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Plaintiff complains that he was allowed nothing for 
rents, and was denied a credit for depreciation in value of 
the Omaha property before his interest was discovered 
and while Gapen has been resisting redemption. The 
Omaha property is a vacant lot, agreed to be without 
rental value during the period in question. AI efforts to 
rent the Chicago property had also been unavailing. Ga- 
pen’s ‘possession has been constructive at best. Under 
such circumstances rents are never allowed, for the very 
good reason that there are none and can be none to allow. 
But it is argued that, in the absence of rent, compensa- 
tion should be given in the form of interest. In the cir- 
cumstances of this property this cannot be permitted. 
(Peugh v. Davis, 118 U.S. 542.) 

The contention that plaintiff should be allowed a credit 
to the extent of depreciation in value is, we think, not 
tenable. Violet v. Rose, 39 Neb. 661, is invoked on this 
point. That was a case where a vendor of land refused 
to make the conveyance when he should have made it, 
but finally did convey, and it was held that the vendee’s 
measure of damages was the difference in value at the 
time the conveyance should have been made and when 
it was made. This rule was induced from that applied 
in analogous cases of sales. The principle involved 
seems to have a bearing on a case where a mortgagee vex- 
atiously refuses to accept a redemption; but in the one 
case the anticipated value is an essential part of the bar- 
gain, in the other there is no contract of that character. 
Mortgagors and mortgagees contract with reference to 
the value at the time the mortgage is made, and both 
take their chances of fluctuations. The unearned incre- - 
ment, and a loss occurring, not by reason of waste, but 
because of a general and uncontrollable depreciation of 
values, are alike matters which the courts can never hope 
to adjust with perfect equity, and which they never have 
undertaken to adjust in accountings between mortgagor 
and mortgagee. Peugh v. Davis, supra, is a case in its 
general features strikingly like that at bar, as may be 
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seen by reference to the opinion therein on a former ap- 
peal. (96 U.S. 332.) It was there insisted, as here, that 
the mortgagor was entitled to a credit on account of de- 
preciation during the period when the mortgagee was in- 
sisting that his title was absolute. It was held that such 
a credit could not be allowed in an accounting on the 
mortgage for the purpose of redemption. Indeed, gen- 
erally speaking, the only penalty which the courts have 
visited upon a mortgagee who even vexatiously resists 
redemption is the taxation of costs against him. (Snagg 
v. Frizell, 8 Jo. & La. [Ir.] 383; Slee v. Manhattan Co., 1 
Paige [N. Y.] 48; Sdill v. Buzzell, 60 Vt. 478; Turner v. 
Johnson, 95 Mo. 431.) 
While we have not taken up the assignments of error 
in their order, or even discussed them separately, we be- 
lieve the conclusions expressed cover the whole of the 
argument. 
AFFIRMED. 


Srarr OF NEBRASKA, EX REL. GERMAN SAVINGS BANK, 
v. JACOB FAWCETI, JUDGE. 


FILED Marc 22,1899. No. 10604. 


Mandamus: ALLOWANCE OF SUPERSEDEAS. Mandamus will not lie 
to control the discretion of a judge, as by requiring him to allow 
a supersedeas in a case where such allowance rests in his discre- 
tion. 


: AMoUNT OF SUPERSEDEAS. Mandamus will, however, lie to 
compel a judge to fix the amount of a supersedeas bond where 
the statute gives an absolute right to a supersedeas, 


~ 


Order on Receiver to Sell Realty: OpsecTION BY BANK. A banking 
corporation, a defendant in an action having for its object the 
impounding of its assets, their conversion into money, and their 
application to the payment of its creditors, may be heard to 
resist an application for an order on a receiver to sell its real 
estate. 


4, 7 . Such an order is appealable. 


5. 3 : Estorret. The bank is not estopped from resisting 
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such order or appealing therefrom by having consented to the 
appointment of a receiver in the first instance, when the order 
consented to did not fix the terms or conditions or time of the 
sale. These are matters on which the bank has a right to be 
heard. 


6. 


: SupERsEDEAS. An order directing the receiver to 
sell the real estate of the bank is an order directing the sale of 
real estate, and is supersedable as of right under the third sub- 
division of section 677, Code of Civil Procedure. 


ORIGINAL application for mandamus to require re- 
spondent to fix the amount of a supersedeas bond, Writ 
allowed. 


Joel W. West, for relator. 


Ralph W. Breckenridge, contra. 


IRVINE, C. 


This is an original application for a writ of mandamus 
to require the respondent, one of the district judges of the 
fourth district, to fix the amount of a bond to effect a 
supersedeas of an order made in a proceeding before him. 
The essential facts stand admitted of record. In 1896 
the German Savings Bank, a corporation, was ‘engaged 
in the banking business in Omaha under the state laws. 
In pursuance of the provisions of the banking act (Com- 
piled Statutes, ch. 8) an application was made for the ap- 
pointment of a receiver to wind up the affairs of the bank, 
it being charged that the bank was insolvent and was 
conducting its business in an unsafe manner. A receiver 
was appointed, and he took possession of the assets and 
has ever since been engaged in administering his trust. 
In January, 1899, the district court, the respondent pre- 
siding as judge, made, on the application of numerous 
depositors, an order directing the receiver, at a time fixed 
in the order and after advertising as therein specified, 
to sell all the assets of the bank remaining in his posses- 
sion, including a large amount of real estate. The cor- 
poration took an exception to this order, and seasonably 
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asked the respondent to fix the amount of a supersedeas 
bond, so far as the order concerned real estate, under the 
third subdivision of section 677, Code of Civil Procedure. . 
The respondent, believing the order was not, as a matter 
of right, supersedable, refused, and this suit is brought 
to coerce such action. 

The case may be quickly narrowed in its scope, and 
much of the argument laid aside, by the simple statement 
that unless the order be one within the provisions of the 
third subdivision of the section cited, then there is no 
provision giving the relator the absolute right to a super- 
sedeas. Unless that provision apples, the order could 
be superseded only in the discretion of the court. Such 
discretion cannot be controlled by mandamus, and, un- 
der the facts disclosed by this record, we certainly would 
not, even if we could in such an action, interfere with the 
action taken by the district judge. If, on the other hand, 
the order does fall within that provision, then the legis- 
lature has given an absolute right to a supersedeas on 
complying therewith, and we must award the writ. 
While it is true, as argued, that the allowance of a writ 
of mandamus is cliscretionary, still no court would be 
justified in refusing its aid when to deny it would deprive 
a party of an absolute substantial right guarantied by 
statute. 

The section cited, so far as it may be applicable, is as 
follows: “No appeal in any case in equity, now pending 
and undetermined, or which shall hereafter be brought, 
shall operate as a supersedeas, unless the appellant, or 
appellants, shall, within twenty days next after the ren- 
dition of such judgment, or decree, or the making of 
such final order, execute to the adverse party a bond with 
one or more sureties, as follows: * * * Third— 
When the judgment, decree, or order directs the sale or 
delivery of possession of real estate, the bond shall be 
in such sum as the court, or judge thereof in vacation, 
shall prescribe, conditioned that the appellant, or appel- 
lants, will prosecute such appeal without delay, and will 
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not during the pendency of such appeal commit, or suffer 
to be committed, any waste upon such real estate.” 

As the order sought to be superseded expressly directs 
the receiver to sell real estate, it seems to fall prima facie 
within the section, and it is appropriate to look first to 
the arguments on behalf of the respondent to see whether 
any reason is given why it is not applicable. 

It is contended that the order is not appealable. If 
not, then of course it is not supersedable. Section 275 of 
the Code of Civil Procedure makes appealable all orders 
“appointing receivers, giving them further directions, 
and disposing of the property.” ‘This is clearly an order 
giving further directions, and disposing, or ordering the 
disposition, of the property. But it is said that the bank- 
ing act contains special provisions concerning such mat- 
ters; that the ordinary procedure is not applicable. In- 
deed, the argument is that the banking act provides a 
summary mcthod of winding up an insolvent bank, and 
if any order be appealable, it is only that appointing the 
receiver in the first instance; that thereafter the func- 
tions of receiver and court are administrative and their 
acts not subject to review. It is said that this is the 
clear policy of the act. If so the act is clearly unconsti- 
tutional, and we are by no means disposed to so hold. 
Sections 34.and 35 of the banking act provide that the 
attorney general shall apply for a receiver whenever it 
shall appear to the banking board, “from any examina- 
tion or report,” that certain facts exist. Provisions are 
then made for the liquidation of debts, conversion of as- 
sets, and complete winding up of the affairs of the bank. 
It would be monstrous to say that an inspection of a re- 
port, or a consideration of the result of an examiner’s 
_ work, by an administrative board, should lead to a sum- 
mary taking and disposition of property, without any 
hearing other than that on the application for a receiver. 
If the proceeding be judicial, it implies a right to be 
lleard according to the usual procedure; if it be not 
judicial, then there is no due process of law, and the 
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powers could not, under the constitution,. be conferred 
onacourt. But an entirely similar argument was made 
in State v. German Savings Bank, 50 Neb. 734, which was 
an appeal from an order with reference to this same 
bank, and directing proceedings against the stockhold 
ers. That a case under the banking act is an adversary, 
judicial, and not an administrative proceeding was there 
distinctly held, as it was also held that an order directing 
the receiver falls within the general provisions of the 
Code and is appealable. That case is here in point. 

It is also urged that the corporation consented to the 
order appointing the receiver, and cannot now be heard 
to resist this order, which is in effect one only to carry 
out the former. In State v. German Savings Bank, supra, 
it was held that the corporation remained a party to the 
suit, and might be heard on applications for further di- 
rections. It was, as a matter of safety, suggested that 
perhaps the corporation, by consent to such appointing 
order, might estop itself from resisting a subsequent or- 
der “clearly for the purpose merely of carrying out the 
order to which it did consent.” If this order were solely 
for the purpose of carrying out the first, and if it involved 
no new features on which the relator had a right to be 
heard, then the exception there suggested would apply. 
But the order appointing the receiver did not direct him 
to sell the real estate. On the contrary, it contained this 
provision: “That such sale or sales of real estate, if any 
there be, among the assets of said defendant bank, be 
solely upon such terms and at such times as shall here- 
after be ordered.” The necessity or propriety of such a 
sale, the expediency and justice of the time and of the 
terms, are certainly matters on which the bank should 
have a hearing. The further order would not be merely 
to carry out the first, but would extend to matters not in- 
volved in any way in the consent given to the first order. 
It is argued, however, that section 35 of the banking act 
in itself confers the power of sale on the receiver, and 
that the direction of a sale of the real estate flows by 
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law from the appointment of a receiver. If the statute 
requires a sale of the real estate, regardless of what may 
appear in the proceedings after the appointment of a re- 
ceiver, and makes that order for a provisional remedy 
conclude all rights, it is assuredly a piece of legislation 
foreign to the genius of a race which has for centuries 
insisted that property should be protected and not se- 
questered save by. orderly judicial procedure. The sec- 
tion provides generally what the receiver of a bank shall 
do. Among other things, “sell all real and personal 
property belonging to the bank on such terms and condi- 
tions as the court or judge shall direct.” The first order, 
unless indced it provides terms and conditions of the sale, 
does not then autherize it. It is left to the court or 
judge, as a judicial act, to determine when and in what 
manner the assets shall be sold. The act, instead of be- 
ing the arbitrary measure asserted, carefwly guards the 
rights of those interested, by insuring action by the court 
or judge, and, of course, in the exercise of judicial fune- 
tions, preliminary to a disposition of such assets. The 
phrase “terms and conditions” is perhaps ambiguous. If 
it means the time, the manner of advertising, and the 
manner of making the sale, then this order provided 
explicitly for all, and these were inatters left for further 
directions, and therefore grounded an order based on ad- 
versary proceedings and appealable. If the phrase 
merely means the terms to the purchasers, then again 
this order provided a sale for cash, by deposit of a cer- 
tain percentage with the bid and payment of the re- 
mainder on confirmation, and so included matter not 
within the order to which the relator had consented. 
We are convinced that the order is not only appealable, 
but that it falls within the express terms of section 677, 
supra, and may be superseded as a matter of right. It 
was held in Ifome Pire Ins. Co. v. Dutcher, 48 Neb. 755, 
that an order appointing a receiver, while appealable, 
cannot be superseded as a matter of right. To this we 
adhere; but the inference is against the respondent. 
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That holding was based on the proposition that an order 
directing the delivery of possession of real estate to a 
receiver is not within the supersedeas statute, because 
the receivership is provisional; the receiver’s possession 
is that of the parties through the court, and the order is 
in no sense final, and divests no rights. If so, then it fol- 
lows that the order directing the receiver to finally dis- 
pose of the property is final so far as the property is con- 
cerned, and is an order which divests rights and falls 
within the statute. It has never been doubted that a 
decree of, foreclosure of a mortgage falls within the 
clause of section 677 we have quoted. It directs a sale of 
the land to pay the mortgagor’s debt, and so directs a 
divesting of his title. This case is analogous. Equity 
has here seized the property of the bank and directed its 
sale to satisfy the debts of the bank. The analogy is so 
close as to amount to identity rather than analogy. Nor 
is there any force in the argument that in this proceeding 
the receivership was the ultimate purpose of the suit, and 
the order appointing the receiver was, therefore, the final 
order divesting rights, and supersedable, if any order 
be. This argument is advanced to avoid the inference 
drawn from the Dutcher Case. The receivership was not 
the main purpose of the proceeding. Its main purpose 
was to impound the assets and apply them to the pay- 
ment of debts, the receivership was only a means to that 
end, as it is in a foreclosure case where a receiver is ap- 
pointed. 

Let us suppose that the statute, instead of providing 
for a receivership, authorized direct actions by creditors 
and subjected the property to a lien in their favor. Ina 
suit to foreclose such lien there can be no doubt that the 
order directing the sale would fall within section 677 and 
be supersedable as of right. The situation is not 
changed, nor the statute evaded, by resorting to the de- 
vice of a receiver and so making two orders to accom- 
plish the same purpose—one giving the receiver posses- 
sion, the other directing him to make the sale. 
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It is said that the provisions of section 677 are wholly 
inadequate to such a case and that it therefore cannot 
apply. In Penn Mutual Life Ins. Co. v. Creighton Theatre 
Building Co., 51 Neb. 659, it was said that the provision 
here invoked “evidently contemplates an appeal by the 
party in possession, the former owner whose title or right 
of possession will be divested by the order of sale or de- 
livery of possession.” That language was used with ref- 
erence to an attempted supersedeas by a bidder at the 
sale who was unsuccessful in procuring confirmation in 
himself. It was held that the provision did not apply to 
his case. In the present case the appellant is the party 
whose title will be divested, and the receiver’s possession 
is on its behalf as well as that of others. It is true that 
the statutory condition of, the bond required is inade- 
quate; but that is true in every case in which the statute 
is invoked. Nevertheless, this curious provision whereby 
one may supersede an order of sale or of confirmation, or 
any similar order, by inerely giving a bond not to commit 
or suffer waste, and without in any other way protecting 
the creditor or purchaser, has been for many years the 
law of this state and must be enforced. According to tra- 
dition, it exists because of a draftsman’s blunder in omit- 
ting uther conditions in copying a statute which it was 
desired to follow. However that may be, the legislature 
enacted it in its present form, and repeated attempts to 
secure its amendment have proved futile. It seems to 
represent the desire and conscience of the state, and 
while the writer would not be disposed to extend it by 
construction, it is quite clear that by its terms it meets 
this case. The writer realizes fully the mischief which 
may result from appeals of this character accompanied 
by a supersedeas. The wisdom of permitting the appeal 
and of allowing a supersedeas are to his mind both more 
than doubtful; but the conclusion is unavoidable that 
the law permits both. 

WRIT ALLOWED. 
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CONNECTICUT MUTUAL LIFE INSURANCE COMPANY, APPEL: 
LANT, V. JOHN WESTERHOFF ET AL., APPELLEES, 


FILED APRIL 6, 1899. No. 8817. 


1. Mortgages: DEFAULT: RIGHT TO DECLARE Dest DuE. A mortgage 
provided that if default was made in the payment of the interest 
on the debt, the payment of which was secured by the mortgage, 
the whole of the indebtedness should become due and collecti- 
ble without notice of condition broken. Held, A contract within 
the power and right of the parties to enter into, and enforceable 
according to its terms. (Hastern Banking Co. v. Seeley, 55 Neb. 
660 ) 


. 


—: PLeapine: Apuissions. Jeld, That a default in pay- 
ments was admitted by the answers.. 


3. 


: InrErest: Couronxs. An interest coupon which provides for 
a higher rate of interest from its maturity than is exacted on the 
principal sum by the note to which coupon is attached may be 
legal and may be enforced in strict accord with its terms. 


: Penanty. A provision in a note and the mortgage 
by which the payment of the debt evidenced by the note is 
secured that in the default of the payment of the semi-annual 
interest installment the whole debt shall bear interest at a 
higher rate than it would by its terms otherwise bear, is in the 
nature of a penalty and will not be enforced. 


: JupGMENTS. If parties have agrced upon a rate of 
interest less than seven per cent per annum for the forbearance 
of «w debt, a judgment predicated upon the contract will bear 
interest at seven per cent per annum. (Havemeyer v. Paul, 45 
Neb, 373.) ; : 

6. : : . If parties have contracted for a rate of in- 
terest greater than seven per cent per annum, a judgment which 
has for its basis said contract will bear the rate of interest fixed 
by the contract. (Havemeyer v. Paul, 45 Neb. 373.) 


AppuaAL from the district court of Seward county. 
Heard below before Barus, J. Reversed. 


Samuel J. Tuttle, for appellant. 
EF. C. Biggs and J. J. Thomas, contra. 


HARRISON, C. J. ’ 


On April 2, 1894, the appellee John Westerhoff and 
his wife executed and delivered to the appellant a prom- 
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issory note in the sum of $1,800, payable five years after 
date, to bear interest at the rate of six per cent per an- 
num, payable semiannually. The note had attached to 
it ten coupons, each of which evidenced the indebtedness 
of the makers of the principal note for an installment of 
the interest which was to become due thereon. “In the 
principal note appeared this sentence: “This note to 
draw nine per cent interest per annum after default in 
payment of principal or interest,” and in each coupon 
there was the statement that “This note bears interest 
at nine per cent after due.” ‘To secure the payment of 
the note and interest there was made and delivered a 
mortgage on a piece of real estate, and in the mortgage 
was embodied the following provision: “And it is agreed 
that if default shall be made in the payment of the said 
notes, or any part of the interest thereon, promptly as 
they mature, * * * then all of the said notes, and the 
whole of the indebtedness secured by this mortgage, * * 
shall become due and collectible at once, by foreclosure 
or otherwise, and without notice of broken conditions, 
* * * And it is hereby agreed that after any default 
in the payment of the principal or interest, the whole in- 
debtedness secured by this mortgage shall draw interest 
at the rate of nine per cent per annum.” It appears that 
the note was executed for the amount:of a loan made by 
the appellant to John Westerhoff, one of the appellees, 
that the agreed rate of interest of the loan was seven per 
cent per annum, of which one per cent per annum for the 
time of the loan, or $90, was collected at the time of the 
inception of the loan. The appellant commenced this 
action in the district court of Seward county on April 
17, 1895, and alleged for cause that there had been default 
in payment of each of the two first installments of inter- 
est due on the note, whereby the whole indebtedness had 
become due and the conditions of the mortgage had been 
broken. A foreclosure was asked and the allowance of 
interest at the rate of nine per cent per annum on the 
whole sum from the date of the first default. In the 
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answer of the appellees, the Westerhoffs, the execution 
and delivery of the notes and mortgage were admitted, 
and it was pleaded that at a date subsequent to the ma- 
turity of the first interest coupon the amount thereof, 
with nine per cent per annum from its maturity, also the 
amount of the second coupon to become due, was ten- 
dered to the appellant; that of such tender there was a 
refusal; that like tender was made at 4 later date, but 
was refused, as was a third and still later one. These 
tenders were to different parties and at different places. 
The district court, on trial, dismissed the action and the 
mortgagee has appealed. 

There are but two main questions presented in the ap- 
peal, viz.: Was the appellant entitled to enforce the note 
and mortgage as past due because of the default in the 
payment of the interest; and in this connection was there 
evidence of the default or a lack thereof? Second—lIf 
entitled to foreclosure, should the decree be for nine per 
cent per annum from the date of the default in payment 
of the interest coupon? 

Of the latter branch of the first question it must be 
said that in the answer there were statements which in 
effect constituted an admission of the failure to pay the 
amount of the first coupon at its maturity, and as to the 
first and main point of that question, that it is well es- 
tablished that for any default in the payment of the in- 
stallments of principal or interest provided in a note and 
mortgage, or either, the further provision of the accel- 
erated maturity of the debt or portions thereof is not a 
forfeiture and may and will be enforced as the allowable 
contract of the parties. (Pope v. Hooper, 6 Neb. 178; Low- 
enstein v. Phelan, 17 Neb. 430; Morling v. Bronson, 37 Neb. 
608; Hastern Banking Co. v. Seeley, 55 Neb. 660; Pomeroy, 
Equity Jurisprudence sec. 439; Wheeler v. Howard, 28 Ved. 
Rep. 741; Whitcher v. Webb, 44 Cal. 127.) And the tender 
of the overdue interest after the default did not deprive 
the mortgagee of his right of foreclosure. (Swearingen v. 
Lahner, 61 N. W. Rep. [Ia.] 431.) 
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In regard to the second question it must be said that 
the portions of both note and mortgage (in them there 
was coincidence) in which it was provided that on default 
in payment of either principal or interest the whole sum 
due should bear interest at nine per cent per annum, 
which was coupled with a further provision in the mort- 
gage that in the event of such default the whole debt 
should become due and collectible, attached something 
additional to the amount which was to be paid for the 
use of the principal surn, not because of any default di- 
rectly in its payment, but for default in payment of a sum 
or the sums to be given for its use. The amounts to be 
paid for the use of the principal sum had been definitely 
fixed and set forth in terms in both note and mortgage, 
and the additional amount to be borne because of default 
in payment of interest was within the principle approved 
by this court in Upton v. O’Donahue, 82 Neb. 565, and 
Hallam v. Telleren, 55 Neb. 255, of the nature of a penalty, 
and will not be enforced. , 

It follows from what has been said that the judgment 
of the district court will be reversed and the cause re- 
manded to that court with instructions to enter a decree 
‘of foreclosure for the amount of the note and mortgage 
and interest at six per cent per annum from the com- 
mencement of the action,—this portion of the decree to 
bear interest at seven per cent per annum; also for the 
amount due on interest coupons with interest at nine per 
cent per annum from the defaults in payments, and in- 
terest at the same rate on this branch of the decree. 


REVERSED AND REMANDED. 


HarRIsov, C. J., on motion for rehearing. 


. The adjudication by the district court of Seward county 
of the matters of litigation in this, an action of foreclos- 
ure of a real estate mortgage, was appealed to this court 
and submitted; and in an opinion reported in 58 Neb. 
879, there was set forth the decisions of the questions 
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presented. A motion for a rehearing was filed, which 
is now pending. In one ground of the motion there 
is complaint of the portion of the opinion in which it 
was determined that the appellant was not entitled 
to nine per centum per annum interest onthe princi- 
pal of the debt secured by the mortgage from a ma- 
turity of it, which became of existence by reason of a 
failure to pay an installment of interest (for the pro- 
visions of the note and mortgage relative to interest, 
maturity of principal, and other facts, see the opinion 
to which we have referred), and it has been suggested 
that we have in the determination of this point an- 
nounced a doctrine in conflict with that established by 
some of the late decisions of this court, and’ have re- 
turned to the doctrine on this subject of Richardson v. 
Campbell, 34 Neb. 181, which was overruled in Have- 
meyer v. Paul, 45 Neb. 373, wherein it was held: “Where 
a note provides for a lawful rate of interest from date 
until maturity, and a higher and lawful rate of interest 
afterwards, the rate of interest which the note draws 
from its date to maturity is the contract rate for that 
time; and the rate which the note draws after maturity 
is the contract rate from that date, within the meaning 
of section 38, chapter 44, Compiled Statutes 1893. Tirst 
point of the syllabus in Richardson v. Campbell, 84 Neb. 
181, overruled.” To the same effect see Omaha Loan & 
Trust Co. v. Hanson, 46 Neb. 870; Omaha Fire Ins. Co. v. 
Fitch, 52 Neb. 88; Crapo v. Hefner, 53 Neb. 251. In the 
cases to which we have just referred, commencing with 
Havemeyer v. Paul, the sum of money loaned bore interest 
at a specified rate from the time loaned until its definitely 
fixed maturity; and it was provided in the contract of 
the parties that if the principal sum was not paid at its 
stated fixed maturity it should draw interest at an in- 
creased rate; or the lender said to the borrower, “You 
will pay me a designated rate of interest to a certain 
named date on this money, and if you do not then pay it 
to me, for the time subsequent which you keep it you 
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must pay for its use an increased rate of interest,” and to 
this the borrower acceded, and this it was held is en- 
forceable. In the case at bar a different question arises. 
It was not because the fixed date for payment of the 
principal had arrived, and default had been made, that 
the holder of the evidence of the indebtedness and its 
security sought relief under them, and for an increased 
rate of interest as provided in the contract, but it was 
by reason of the non-payment at the time agreed upon, 
and prior to the designated maturity of the principal, of 
an installment of the amount to be paid for the use of 
the principal and by which default the lender might 
claim a maturity—an accelerated maturity—of the prin- 
cipal, and collect the amount contracted to be paid for 
the use of the money increased by a further sum, added, © 
not because of a failure to pay the principal when it was 
due, and for its further use or forbearance, but because 
of the failure to pay a stated portion of the sum due for 
the use of the principal. This is in the nature of a pen- 
alty for non-payment of the installment of interest, and 
not an amount paid as per contract for the use of the 
money borrowed. This is not in conflict with the doc- 
trine of the cases to which we have alluded, nor is it a 
return to the discarded rule of Richardson v. Campbell, 
supra. In the opinion we stated: “It follows from what 
has been said that the judgment of the district court will 
be reversed, and the cause remanded to that court, with 
instructions to enter a decree of foreclosure for the 
amount of the note and mortgage and interest at six 
per cent per annum from the commencement of the ac- 
tion,—this portion of the decree to bear interest at seven 
per cent per annum; also for the amount due on interest 
coupons with interest at nine per cent per annum from 
the defaults in payments, and interest at the same rate 
on this branch of the decree.” (Connecticut Mutual Life 
Ins. Co. v. Westerhoff, 58 Neb. 382.) This should be mod- 
ified to read after the word “action”: “To the date of the 
original contract maturity of the debt, and thereafter 
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the interest on the debt to date of decree and on the de- 
cree to be at nine per centum per annum; to be included 
in the decree the amount due on coupons with interest 
from the maturity of each at nine per centum per an- 
num.” 


REVERSED AND REMANDED. 


Cnicaco, BuRMINGYON & QUINCY RATLROAD COMPANY 
Vv. WILLIAM IL. BOND, ADMINISTRATOR. 


Firep April 6, 1899. No. 8822, 


Death by Wrongful Act: Pecuniary Insury: PLeapina, In an action 
for damages under the provisions of chapter 21, Compiled Stat- 
utes, a petition is fatally defective which discloses no survivor 
entitled by law to support by the person deceased, and in which, 
with reference to such survivor as is described, there is no aver- 
ment, of pecuniary injury. Chicago, B. & Q. &. Co. ¢. Van Buskirk, 
58 Neb. 252, approved and followed. 


Error from the district court of Dundy county. Tried 
below before Norris, J. Leversed. 


W. S. Aorlan, J. W. Deweese, and FP. I. Bishop, for 
plaintiff in error. 


J. W. James and Seth I’. Crews, contra. 


Harrison, C. J. 


In this action instituted in the district court of Dundy 
county it was alleged that the death of Maud Bond had 
been caused by reason of the carelessness and negligence 
of the plaintiff in error, and the defendant in error had 
been duly appointed administrator of the estate of the 
deceased person. In the petition there appeared the fol- 
lowing statement relative to damages: “The said Maud 
Bond has neither husband nor children, .but left William 

29 
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H. Bond and Sarah C. Bond, her parents, and Susan C. 
Bond, John W. Bond, Clarence E. Bond, Jessie Bond, 
Mamie Bond, and Herman L. Bond, brothers and sisters, 
who are heirs at law and next of kin, who have been dam- 
aged in the sum of $5,000.” Issues were joined, and as the 
result of a trial judgment was rendered against the com- 
pany, and for it there has been presented to this court 
a petition in error. 

The contention is that the averment of the petition in 
regard to damages was insufficient. A suit which was 
predicated upon the same facts and circumstances was 
commenced and tried in the district court of Dundy 
county with a like termination. The language of the pe- 
tition in that case on the subject of damages did not differ 
in effect from the one in the case at bar. That case was 
removed to this court by petition in error and the same: 
question of the sufficiency of the plaintiff’s pleading was 
raised as in this. It was therein determined that in an 
action as was that under the provisions of chapter 21 of 
the Compiled Statutes, the statutory law in respect to 
damages for death of a person caused by a wrongful act, 
neglect, or default, a petition was wholly insufficient in 
which there was not shown to be a party survivor who 
was dependent upon, or legally entitled to, support by 
the person whose death had been so caused, if there was 
also in the pleading a lack of statement of pecuniary in- 
jury to the persons therein alleged as survivors. Chicago, 
B. é Q. R. Co. v. Van Buskirk, 58 Neb. 252. See, also, City 
‘of Friend v. Burleigh, 53 Neb. 674.) A re-examination of 
the matter has produced no change in our views on the 
subject of the sufficiency of the statement which was at- 
tacked in each case, and it follows that the judgment 
must be reversed. 

REVERSED AND REMANDED, 
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OMAHA BREWING ASSOCIATION V. CHRISTIAN BULLN- 
HEIMER. 


FILep Apri 6,1899. No. 8824. 


- 1. Master and Servant: ACTION FOR PERSONAL INJURIES: MISTREAT- 
MENT oF SERVANT: OPINION OF THIRD PERSson: CouRT’s EXAMINA- 
TION OF WITNESSES. Assignment of error of the adinission of cer- 
tain testimony examined, and held well taken. 


2. Instructions: Excrerrioxs: REview. There must be an exception 
to an instruction when given, to obtain a review of the alleged 
error of such action. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Reversed. 


Hamilton & Mazacell, W. W. Aforsman, and George B. 
Lake, for plaintiff in error. 


Edward W. Simeral and Weaver & Giller, contra. 


HARRISON, C. J. 


In an error proceeding to this court the brewing asso- 
ciation seeks a reversal of a judgment of the district court 
of Douglas county in favor of the defendant in error in 
an action wherein he recovered a sum as the damages for 
personal injuries alleged to have been suffered by him by 
reason of the negligence. of the association. In the peti- 
tion there was pleaded the corporate capacity and exist- 
ence of the association, also that defendant in error was, 
and had been prior to March 12, 1894, “an engineer by 
trade,” and as such employed by the association. lor 
further statements we now quote from the petition: 

“Plaintiff further says that on the 12th day of March, 
1894, while employed by said defendant as aforesaid, that 
Gottlieb Storz, the president of said defendant corpora- 
tion, ordered this plaintiff to go into the third cellar of 
said defendant’s building for the purpose of doing some 
work upon the brine pipes in said cellar, 
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“4, That prior to said 12th day of March, 1894, by or- 
ders of said defendant, there had been a hole cut through 
the floor of said third cellar about eight feet square, which 
said hole opened into the second cellar about eighteen 
feet below that of the third cellar, and that through neg- 
ligence and carelessness of the said defendant, its agents, 
servants, and employés said opening was left wholly and 

entirely without protection and unguarded and uncoy- 
ered by railing of any kind or description. 

“5. he plaintiff further states that said third cellar 
is at all times dark and unprovided with light, and plain- 
tiff was compelled to carry a lighted candle, and that 
while examining the brine pipes.which are attached to 
the sides and ceiling of the third cellar wall, and through 
no carelessness or negligence on his part, and not know- 
ing of the existence of the hole in the floor of said cellar, 
as aforesaid, and while walking along the floor of said 
cellar, this plaintiff stepped into said hole and fell 
through the same, a distance of about eighteen feet, into 
the cellar below.” 

There were further allegations relative to the injuries 
received by the defendant in error, their character, ete., 
and the suffering endured by him. Issues were joined, 
and a trial thereof resulted, as we have hereinbefore in- 
dicated, in a judgment against the association. 

One question raised and argued for the plaintiff in error 
is of the admissibility of a portion of the testimony of the 
defendant in error, who, in answer to an interrogatory 
in regard to What had been stated to him by Mr. Haubens, 
who, it was testified by defendant in error, was one of 
the corporation, assisted in the transaction of its busi- 
ness, was an Officer of the association, stated that in a 
conversation between them as to what had caused Bulln- 
heimer to quit the service of the association “I said to 
Mr. Haubens the way I get treated from Mr. Storz [ can 
hardly stand it any longer. Istood itso long. I done my 
best, all I could, all I could do for him, and then Mr. 
Haubens said, ‘It is a shame you get treated that way; 
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you been working so long for the company and always 
give satisfaction;’ and he says, ‘So far as,’ he says, ‘I 
should be paid if I should work or not.’ I could earn my 
money if I only was around.” This testimony was in re- 
lation to a business matter or transaction between the 
defendant in error and the association which transpired 
subsequent to the alleged injuries, and the witness tes- 
tified of the stated opinion of another party relative to 
the shameful treatment by the association of the defend- 
ant in error in such after affair. The opinion of the 
conduct of the association ‘or its officer or officers, as 
stated to have been expressed by Mr. Haubens, whether 
so voiced by him or any other person, and while an of- 
‘ficer or agent of the association or wholly unconnected 
with it, was wholly incompetent and immaterial to the 
issues then on trial and was well calculated to prejudice 
the rights of plaintiff in error; hence the admission of 
the testimony was erroneous. 

It developed in the testimony that prior to the time 
the hole in the floor through which the defendant in error 
fell was made some person had marked on the floor, with 
chalk, lines which were to be followed in sawing and tak- 
ing out so much of the flooring as was necessary, and 
there had been an attempt during the course of the trial 
to show that the defendant in error had given directions 
for the chalk-marks and for making the hole in the floor. 
Immediately following an interrogation to defendant in 
error by his counsel in relation to the chalk-marks on the 
floor and the former’s probable knowledge of them or 
conversation about them with the carpenter who was 
to observe them in the removal of the portion of the floor 
outlined by them, which question was objected to by 
counsel for the association, the presiding judge, after 
overruling the objection, interrogated the witness, and 
connectedly there were other occurrences, of all of which 
the following is the record: 

I never made a chalk-mark and never was asked to 
make one, 
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The Court: Did you know where the chalk-marks were? 

Objection by the defendant to the question propounded, 
as there is no evidence here tending to show that he knew 
anything about chalk-marks on the floor where this hole 
was cut. 

The Court: You may state to the jury what the fact 
is in regard to that, whether you knew anything about 
it or not. 

Objection by the defendant, as it is not competent for 
the court to examine a witness in the case. 

The Court: It is competent for the court to see that 
justice is done. I don’t propose to sit here like a Stough- 
ton bottle and leave things untouched. If a point is over- 
looked, I propose to call it out. 

Defendant excepts. 

A. There wasn’t any such thing. 

* & +e % & & : & 

The Court: Gentlemen of the jury, when on yesterday 
the plaintiff was upon the witness-stand and a question 
was put to the witness by the court as to the chalk-marks 
testified to, the question was objected to by the defend- 
ant’s counsel; thereupon was a colloquy between the court 
and counsel in regard to the matter, and.I wish to say to 
you that whatever was said by the court was not for you, 
or to you, but for counsel and to counsel. It was not in- 
tended to, nor will you allow it in any manner to, influ- 
ence you or prejudice you for or against either party to 
the suit. It was intended solely and alone for counsel, 
as it was a question of the legal right of the court at any 
time to ask a proper question of a party or a witness upon 
the stand respecting any point or points involved in the 
case without first asking permission of counsel to do so. 

It is argued that the court erred in questioning the wit- 
ness and in its statements to the jury in answer to the 
objection which was interposed to its interrogatory. We 
have stated our views in regard to action of a presiding 
judge questioning witnesses as follows: “In the matter 
of the complaint that the j1dge of the district court who 


VoL. 58] JANUARY TERM, 1899. 391 


Omaha Brewing Ass'n v. Bulinheimer. 


presided during the trial of this case took too active a 
part therein, in that he interrogated the witnesses, etc., 
we have carefully examined this matter again, and dis- 
covered that in a number of instances he asked questions 
for what plainly appears to have been the purpose of a 
more clear understanding of the admissibility or non- 
admissibility of testimony to which an objection had been 
interposed, that the ruling on the objection might be cor- 
rect. Such actions were entirely proper. In a number 
of other instances the trial judge questioned witnesses 
and elicited testimony which bore more or less directly 
on the main issues. It is undoubtedly necessary that the 
judge who presides should acquire as full knowledge of 
the facts and circumstances of the case on trial as pos- 
sible, in order that he may instruct the jury, and cor- 
rectly, to the extent his duty demands, shape the deter- 
mination of the litigated matters, that justice may not 
miscarry, but may prevail; and doubtless it is allowable 
at times, and under some circumstances, for the presiding 
judge to interrogate a witness. The exact extent or when 
the exigencies may warrant an exercise of this right are 
matters which are not capable of very precise statement; 
but it may be said that the right here in question is one 
which should be very sparingly exercised, and, generally, 
counsel for the parties should be relied on and allowed 
to manage and bring out their own case. The actions 
of the judge in this respect should never be such as to 
warrant any assertion that they were with a view to as- 
sistance of the one or the other party to the cause.” 
(Bartley v. State, 55 Neb. 294. See, also, prior opinion in 
the same case, 53 Neb. 348.) Questioning the witness, 
when considered in connection with the remarks that 
were made by the trial judge, was doubtless error, and 
that which was prejudicial, in that the jury, or individual 
jurors, might be induced by it all to conclude that the 
court had opinions in regard to the rights of the parties 
which were shadowed forth or indicated, to some extent 
at least, by its question and language in response to the 
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objection thereto; but the court, as we have quoted on 
the next day, admonished the jury that the matter was 
wholly one between it and the counsel and not to be con- 
sidered by the jurors. This admonition was full and 
complete and must have robbed the prior happenings of 
‘any harmful force they may have possessed. (Bartley v. 
State, 58 Neb. 848; Hoover v. State, 48 Neb. 184.) 

It is urged that the court erred in giving in charge 
to the jury instructions numbered 5 and 6. To instruction 
numbered 5 there was no exception at the time it was 
given; hence the assignment relative to it must be dis- 
regarded. The portion of the one numbered 6 which is 
claimed to be objectionable is as follows: “But if plaintiff 
has proved all the other facts necessary to a recovery, and 
has not shown by his own evidence in making out his case 
that he contributed to the injury by his own negligence, 
then your verdict should be for the plaintiff.” Counsel 
insist that the effect of this was to exclude from thie con- 
sideration of the jury all the evidence which might have 
tended to show contributory negligence which was given 
on behalf of defendant in error, except such as he himself 
personally gave. There is an inaptness of expression in 
the language we have quoted which renders it liable to 
the construction contended for by counsel; to say the 
least, it involves an ambiguity, and jurors may have in- 
terpreted it as does counsel, but, when read in connection 
with all the other portions of the charge which treated 
specifically of the same subject-matter of the issues, we 
doubt whether it can be given the importance as an error 
attached to it by counsel. 

There are several other errors presented which refer . 
to admission and exclusions of evidence to portions of the 
charge to the jury, and connected therewith a question 
is argued in which there is involved an attack on the 
sufficiency of the petition to admit of the litigation herein 
of one of the issues of which there was testimony and 
notice in the instructions, but as the cause must be re- 
manded for a new trial, we deem it unnecessary to dis- 
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cuss these points; if errors, they will probably not occur 
again. It follows from what has been stated that the 
judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


HucH DOAK, APPELLEE, V. JAMES REYNOLDS ET AL, 
APPELLANTS. 


FILED APRIL 6,1899. No. 8853. 


Executions: APPRAISEMENT: List oF Liens. If in the appraisement 
of real estate preliminary to a sale thereof under execution or 
to carry out a decree of foreclosure no incumbrances are de- 
ducted, that no certificates of liens were obtained or filed is not 
a forceful objection for a defendant, the owner of the equity, to 
confirmation of the sale; but if incumbrances are cleducted, cer- 
tificates of the liens must be obtained and the copy of the ap- 
praisement, inclusive of applications for certificates of liens and 
the certificates, filed with the clerk of the district court prior to 
the advertisement of notice of the sale. 


APPEAL from. the district court of Harlan county. 
Heard below before BEALL, J. Reversed. 


R. L. Keester, for appellants. 
John Everson, contra. 


HARRISON, C. J. 


In this, an action in the district court of Harlan county 
to foreclose a mechanic’s lien, a decree was rendered and 
an.order of sale of the premises, subjected to the opera- 
tion of the lien, was issued, pursuant to the directions of 
which the sheriff of said county made a sale of the prop- 
erty, and after his return of the order objections to the 
confirmation of the sale were filed. On hearing, these ob- 
jections were overruled and the sale confirmed. From 
the order of confirmation this appeal has been perfected. 


394 NEBRASKA REPORTS. [ VoL. 538 


Doak v, Reynolds. 


The sale was of date March 2, 1896. The first publica- 
tion of the notice of the sale was on January 30, 1896. 
One of the objections to the sale was that the requisite 
certificates of liens were not deposited or filed with the 
clerk of the district court prior to the publication of the 
notice of sale. The record discloses that the certificates 
of liens were filed March 2, 1896, the date of sale. It is 
-provided by statute: “The officer holding such appraise- 
ment shall forthwith deposit a copy thereof, including 
his application to the officers enumerated in section three 
of this act, and their official certificates as in said section 
provided, in the office of the clerk of the court from which 
such execution issued.” (Code of Civil Procedure, sec. 
491d.) The provisions of the law are mandatory, and 
that they be observed is essential. (Burkett v. Clark, 46 
Neb. 466; First Nat. Bank of Broken Bow v. Hamer, 51 Neb. 
23; Reuland v. Waugh, 52 Neb. 358; Walker v. Patch, 52 
Neb. 768.) It is true that where no incumbrances are 
deducted and no certificates of liens are obtained or filed, 
the defendants, owners of the equity, have no good reason 
to object, for it is not prejudicial; but if incumbrances are 
deducted, the certificates should be obtained and a copy 
of the appraisement, inclusive of applications for cer- 
tificates and the certificates, filed at the prescribed time. 
(Burkett v. Clark, supra.) 

There were other errors, or, to say the least, irregular- 
ities in the requisite preliminary proceedings of the sale, 
to which there were objections, which are now urged, but 
we do not deem it necessary to discuss them at this time. 
The order of confirmation must be reversed and the cause 
remanded. The sale should be set aside. 


REVERSED AND REMANDED. 
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GLOBE LOAN & Trust COMPANY, APPELLEE, V. ORLANDO 
S. WOOD ET AL., APPELLANTS. 


Fitep APRIL 6,1899. No. 8856. 


Executions: APPRAISEMENT: List oF Lizns. The provisions of section 
491d of the Code of Civil Procedure, to the effect that a copy of 
_un appraisement of real estate to be sold at judicial sale, inclu- 
sive of the applications to certain officers for certificates of liens 
and such certificates, shall be forthwith deposited in the office 
of the clerk of the proper court, are mandatory, and unless there 
is a compliance therewith prior to the advertisement of the 
notice of sale, any-sale made may be vacated. 


AppraL from the district court of Douglas county. 
Heard below before Frrcuson, J. Reversed. 


L. D. Holmes, for appellants, 


G. W. Shields, F. C. O’Hollaren, and Saunders & Macfar- 
land, contra. 


Harrison, C. J. : 


An appeal has been perfected herein from an order of 
confirmation of a sale of real estate made pursuant to a 
decree of foreclosure of a mortgage. Objections were 
made to the appraisal, also the confirmation of the sale. 
On hearing, the objections were overruled and a motion 
to confirm the sale was sustained and the order appealed 
from was entered. One objection interposed to the ap- 
praisal was that no certificates of the proper officers in 
regard to the liens which were deducted as incumbrances 
were obtained and filed. as required by law. Section 
491d of the Code of Civil Procedure provides: “The officer 
holding such appraisement shall forthwith deposit a copy 
thereof, including his application to the officers enumer- 
ated in section three of this act, and their official cer- 
tificates as in said section provided, in the office of the 
clerk of the court from which such execution issued,” 
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The requirements of the portion of the section of the Code 
just quoted are mandatory, and a non-compliance there- 
with may furnish cause for setting aside an order of con- 
firmation of a sale and the sale. If liens are deducted 
in making the appraisement, the certificates should be 
obtained and filed as required, prior to the advertisement 
of the sale. (Burkett v. Clark, 46 Neb. 466; First Nat. 
Bank of Broken Bow v. Manner, 51 Neb. 23; Reuland v. 
Waugh, 52 Neb. 3538; Walker v. Patch, 52 Neb. 763.) 

There were other objections to the appraisal and to 
confirmation of the sale presentéd in the district court 
which are argued here, but we do not deem their discus- 
sion essential at this time. For the reason indicated 
herein the order of confirmation is reversed and the cause 
remanded, The sale should be vacated. 


REVERSED AND REMANDED. 


JOHN I. DAILEY, ADMINISTRATOR, V. BURLINGTON & Mis- 
SOURI River RAILROAD COMPANY. 


FILep ApRriz 6,1899. No. 9611. 


1. Master and Servant: Risks oF EMPLOYMENT. An employé assumes 
the ordinary risks of his employment. 


: ConrRIBUTORY NEGiIGENCE: Damwaces. Notwithstanding a 
party has negligently placed himself in a position wherein he is 
exposed to injury, if another, after discovery of such condition, 
jufiicts the injury by reason ot failure to exercise ordinary care 
to avoid it, the former may have an action for damages against 
the latter. 


:—-——. A section-boss and men in charge of and running 
a hand-car on the track of a railway company remained on the 
track and sttempted to remove the hand-car and prevent its 
endangeriug the safety of an approaching train and the persons 
thereon. Such facts alone were not conclusive of their contribu- 
tory negligence. 


4, Pleading: ConsTrRUCTION: DEMUrnEeR. A pleading may be said to 
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allege what can by reasonable and fair intendment be implied 
from its statements, and when assailed by general demurrer all 
it states is to be considered as admitted, and unless, when viewed 
in the light of the foregoing rule, there is no cause of action 
stated, the pleading must be upheld. 


Error from the district court of Douglas county. 
Tried below before DICKINSON, J. Rerersed. 


John D. Ware and T. J. Mahoney, for plaintiff in error. 
Greene & Breckenridge and J.C. Kinsler, contra. 


Harrison, C. J. 


This action was institnted by the administrator of the 
estate of William T. Dailey, deceased, to recover the dam- 
ages alleged to have resulted from the negligence of the 
company by which the death of William T. Dailey was 
caused on February 17, 1896, while he was an employé of 
the company as what is termed a “section-boss,” and en- 
gaged in the performance of his duties. To the petition 
there was interposed a general demurrer, which on hear- 
ing was sustained and the action dismissed, and a peti- 
tion in error has been presented to this court in behalf 
of the plaintiff in the suit. : 

The petition was a somewhat extended and lengthy 
statement of the occurrences and circumstances upon 
which the-action was predicated, and we deem it best not 
to quote it in full and to state herein but a few of the 
main facts. On February 17,1896, William T. Dailey 
and two “section-inen,” employés of the company, went 
over a portion of the line of the company’s road upon a 
hand-car, a part of the section to which they were em- 
ployed to attend and keep in good condition, At the par- 
ticular time in question the men were engaged in what is 
not inaptly termed in the petition “a required tour of in- 
spection” of the particular part of the section of the line 
of road over which they then passed or ran the hand-car. 
They went to the northern termination of the section, and 
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there they stopped and looked northward along the line, 
in which direction they had a free and unobstructed view 
for a distance of about one-half of a mile. They could 
see no train or car approaching them from that direction, 
nor could they hear the sound of any. A section of a 
northerly-bound train had passed them, or had been seen 
by them, which had displayed a signal which to parties 
who understood it, of whom were the section-boss and 
men, signified that there was a second section of the train 
running on the same time as the first and which might 
be expected over the road from the south any minute or 
time. It was then due. With these matters in mind they 
started to run the hand-car southward a distance of about 
900 feet to reach a place where there was a highway 
crossing of the railway where it would be suitable and 
convenient to remove the hand-car from the track, if it 
became necessary, and await the passage of the section 
of the train which was expected from the southern direc- 
tion, but before they reached the highway crossing they 
were overtaken by a locomotive with one car attached 
coming from the northward and running at a high rate of 
speed, of the approach of which they were not properly 
warned; that they, after they became aware of the prox- 
imity of the locomotive, attempted to remove the hand- 
car from the track, but for lack of time could not do so. 
They stepped aside, the hand-car was struck by the en- 
gine, thrown from the track and against Dailey, and he 
was so injured by being struck by it that within a few 
minutes thereafter he died. The foregoing is but a sum- 
mary of some of the main circumstances pleaded in the 
petition, in which was an amplified narrative of the mat- 
ters, main and collateral, which connectedly constituted 
the alleged cause of action. There were also allegations 
of negligence attributed to the company and the absence 
of negligence of the plaintiff. 

The contentions in regard to the insufficiency of the 
petition, according to the arguments advanced here, may 
be said to have been that the section-boss, as an employé 
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of the company, when he entered the employment, as- 
sumed all the ordinary risks incident thereto; that plain- 
tiff’s decedent, William T. Dailey, was, at the time of the 
occurrence, one result of which was his death, guilty of 
negligence, which primarily caused the accident or event, 
by running the hand-car southward on the track without 
watching or looking to the northward for an engine or 
a train, and also, after discovery of the approach of the 
locomotive, in attempting to remove the car from the 
track. In the examination of a pleading assailed by gen- 
eral demurrer it is to be borne in mind that all the facts 
are admitted, and all reasonable and fair intendments 
which can be implied from its allegations are to be in- 
dulged. (oberis v. Samson, 50 Neb. 745.) It is true, as 
asserted by the counsel for the company, that an employé 
enters and continues the employment with the assump- 
tion of the risks ordinarily attendant upon the particular 
employment (Chicago, B. & Q. BR. Co. v. MeGinnis, 49 Neb. 
649); and William T. Dailey assumed the risks ordinarily 
incidental to the performance of the duties and labor ofa 
section-boss. In the argument on this branch of the case 
there is much said relative to the manner of the operation 
of the road, the running of trains regular and special, and 
many other things about which there is nothing in the 
pleading under consideration. These, if answered or 
shown in evidence, such of them as might be competent 
would be effective, but can have no force here in the ar- 
gument on the demurrer. We are now confined to what 
appears from what is stated in the petition and are, by 
the demurrer thereto, given the force of admitted facts, 
and from these it cannot be successfully asserted that 
there was shown assumption of risks which entered into 
and were elemental of the event, one issue of which was 
the death of William T. Dailey, and which assumption 
would effectually bar the action, With what may be al- 
leged in defense or shown in evidence we do not now have 
to deal. These must appear in subsequent stages of the 
proceedings in the suit, if they are ever reached. 
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The statement of the manner in which the section-boss 
and his men started to run the hand-car from the north- 
ern end of the section 900 feet to the highway crossing, 
and the circumstances and facts connected with such 
action, were duly detailed in the petition, and it was fur- 
ther stated connectedly that after the engineer on the 
locomotive which threw the hand-car from the track dis- 
covered the situation of the section-boss and his men, he 
failed to exercise ordinary care to avoid the occurrences 
which resulted in the injury of which complaint was 
made in the petition, or, in other words, that he was neg- 
ligent, and the result was the accident and injury. It has. 
been said: “Negligence is the failure to do what a reason- 
able and prudent person would ordinarily have done un- 
der the circumstances of the situation, or doing what such 
a person under the existing circimstances would not have 
done. The essence of the fault may lie in omission or com- 
mission. The duty is dictated and measured by the exi- 
gencies of the occasion.” (Baltumore & P. R. Co. v. Jones, 
. 95 U.S. 439.) The question of the existence of negligence 
is usually one of fact for the jury; where it is entirely 
clear, it is of law for the court, but when all the allega- 
tions of the pleading attacked by the demurrer relative 
to the situation at the place on the track from which the 
section-boss and the other men ‘started on the hand-car 
to run 900 feet to the highway, together with all the 
pleaded concomitant facts and circumstances, and their 
reasonable and fair intendments are connectedly consid- 
ered, it cannot be said as a matter of law that the plaintiff 
was negligent, but must be said that there was a state- 
ment under which the plaintiff was entitled to present 
the matter in evidential form and have the decision of 
a jury. If for the sake of the argument it be conceded 
that William T. Dailey was negligent, the further ques- 
tion to which we have before alluded is presented, of the 
alleged want of exercise of ordinary care by the engineer 
after it is averred he had discovered the perilous situa- 
tion of the section-boss and the other men. It is a well- 
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established doctrine that notwithstanding a person may 
have so placed himself as to be liable to injury, yet if 
another, after knowledge of the fact, inflict injury be- 
cause of the failure of the latter to exercise ordinary care 
to avoid it, the former may recover damages. (Union 
P. R. Co. v. Mertes, 35 Neb. 204; Omaha Street R. Co. vr. 
Martin, 48 Neb. 65; Brotherton v. Manhattan Beach Im- 
provement Co., 48 Neb. 563.) Viewed in the light of the 
above rule, it cannot be said that it was clearly shown 
by the facts pleaded that there had been the exercise of 
ordinary care on the part of the engineer, and there was 
such matter on this point in the pleading attacked as 
called for answer and evidential exposition. 

Relative to the pleaded position of the parties at the 
time the attempt was made to remove the hand-car from 
the track just before it was struck by the locomotive, 
within the doctrine of this court announced of a similar 
set of circumstances there was sufficient pleaded to en- 
title the plaintiff to introduce his evidence and have the 
facts then passed upon by the court, or, if the evidence 
sustained the statements in the pleading, to have the ver- 
dict of the jury thereupon. The rule of this court to 
which we have just referred is to the effect that it cannot 
be said that the section-boss and the men were negligent 
in a contributory sense because they stayed on the track 
and attempted to take the hand-car therefrom, that it 
might not obstruct the way of the coming engine and 
car and jeopardize the safety of the approaching train 
and lives of persons thereon. (Omaha & R. V. R. Co. v. 
Krayenbuhl, 48 Neb. 553.) We must reach the conclusion 
that there was a cause of action stated in the petition. 
The judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


30 
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REUBEN W. ROSS Er AL. V. GEORGE E. BARKER ET AL. 


° 


' FILED APRIL 6,1899. No. 8843. 


1. Findings of Fact and Conclusions of Law: SEPARATE STATEMENT. 
The request for a separate statement of conclusions of fact and 
of law in the trial of a cause to a court without a jury, to ren- 
der a compliance therewith compulsory, must be made not later 
than at the final submission of the cause. 


2. Pledge of Note Secured by Mortgage: ForEcLOSURE: RIGHTS oF 
PrLepcor. If notes, accompanied by real estate mortgages by 
which the payments of the notes are secured, are pledged as 
collateral security for the payment of a debt and the mortgages 
are foreclosed by the pledgec, in actions to which the pledgor 
is not made a party, and the pledgee at the foreclosure sales 
purchases the properties, if it appear that such action was with 
the intent to acquire complete titles thereto, the pledgor may 
afiirm the sales and demand credit on the principal debt for the 
amounts bid, less costs and expenses of the foreclosures, and if 
the said sums in the aggregate exceed the debt, may recover the 
excess. 


Error from the district court of Douglas county. 
Tried below before rerGuson, J. Affirmed. 


William D, Beckett and Edward Lf. Moeran, for plaintiffs 
in error: 


The district court erred in holding that when a note 
and mortgage are assigned as collateral security, and 
upon default the assignee or pledgee forecloses without 
making his principal debtor a party and bids in the prop- 
erty in his own name, it may be considered by the debtor 
as an absolute purchase, and he is entitled to have the 
amount of the bid credited upon his indebtedness. (Cole- 
brooke, Collateral Securities 330; First Nat. Bank of Jef- 
fersonville, Ind., v. Ohio Falls Car & Locomotive Works, 20 
Tred. Rep. 65; Hoyt v. Martense, 16 N. Y. 231; Dalton v. 
Smith, 86 N. Y. 177; In re Gilbert, 104 N. Y. 200; Bloomer 
v. Stur ges, 5S N.Y. 170.) 

The court erred in refusing to state separately its con- 
clusions of fact and.its conclusions of law. (Wiley v. 
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Shars, 21 Neb. 715; Sprick v. Washington County, 3 Neb. 255; 
Lourte v. France, 7 Neb. 191; Howard v. Lamaster, 13 Neb. 
221; Haller v. Blaco, 14 Neb. 196; Foster v. Devinney, 28 
Neb. 416; Ross v. Afiner, 31 N. W. Rep. [Mich.] 185; 
Thompson v. Russell, 32 Pac. Rep. [Okla.] 56; Nephi Irri- 
gation Co. v. Jenkins, 81 Pac. Rep. [Utah] 986; Braden v. 
Lemmon, 26 N. E. Rep. [Ind.] 476; Farrar v. Lyon, 19 Mo. 
122; Piercifield v. Snyder, 14 Mo. 583.) 


‘BE. J. Cornish, contra. 


References as to collateral security and mortgage fore- 
closure: Haas v. Bank of Commerce, 41 Neb. 154; Haston 
v. German-American Bank, 24 Ped. Rep. 5238; Wright v. 
Ross, 36 Cal. 414; Newport & Cincinnati Bridge Co. v. Doug- 
las, 12 Bush [Ky.] 578; Bryan v. Baldwin, 52 N. Y. 233; 
Stokes v. Frazier, T2 Tl. 428; Myams v. Bamberger, 36 Pac. 
Rep. [Utah] 202; Dimock v. United States Nat. Bank, 25 
Atl. Rep. [N. J.] 926; Choteau v. Allen, T0 Mo. 290; Mary- 
land Fire Ins. Co. v. Dalrymple, 25 Md. 242; Lucketts v. 
Townsend, 49 Am. Dec. [Tex.] 737; Marye v. Strouse, 5 Fed. 
Rep. 4838; V'aussig v. Hart, 58 N. Y. 425; Bank of the Old 
Dominion v. Dubuque & P. R. Co., 8 la. 277; Fletcher v. Dick- 
inson, T Allen [Mass.] 23; Stearns v. Marsh, 4 Den. [N. Y.] 
227; Strong v. National Mechanics Banking Ass’n, 45 N. Y¥. 
718. 

References as to requests for separate findings: Miller 
v. Lively, 27 N. E, Rep. [Ind.] 437; Jlartlep v. Cole, 120 
Ind. 247; Levi v. Daniels, 22 O. St. 38; Blish v. McCormick, 
49 Pac. Rep. [Utah] 529; Afurphy v. Snyder, 8 Pac. Rep. 
[Cal.] 2; flaller v. Blaco, 14 Neb. 196; Doane v. Smith, 51 
Neb. 280; Vown v. Missouri P. R. Co., 50 Neb. 768; ALissoure 
P, R. Co. v. Vandeventer, 26 Neb. 223; Oxford Township v. 
Columbia, 88 O. St. 94; Heintz v. Cooper, 47 Pac. Rep. 
(Cal.] 360; Weaver v. Apple, 46 N. E. Rep. [Ind.] 642; 
Leach v. Church, 10 O. St. 149; Cottrell v. Nixon, 109 Ind. 
378; Missouri, K.& 7. R. Co. v. Wallis, 38 8. W. Rep. [Tex.] 
357; Brock v. Louisville &€ N. R. Co., 21 So. Rep. [Ala.] 
994. 
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HARRISON, O. J. 


It appears herein that on or about May 25, 1887, George 
E. Barker, Frank B. Johnson, and Robert Garlichs bor- 
rowed from Reuben Ross, a resident of New York state, 
the sum of $100,000, and to evidence the indebtedness 
created by the transaction executed and delivered to him 
their promissory note. As security for the payment of 
the amount of the loan certain promissory notes and the 
real estate mortgages, by which their payments were se- 
cured, were transferred by the parties borrowers to the 
loaner and payee of the principal note. There were about 
300 of the notes which were indorsed and delivered as col- 
lateral securities, and the amount of them, in the agere- 
gate, was something more than $100,000. The mortgages . 
were duly assigned. Subsequent to the completion of the 
transaction of loan Reuben Noss died, and the further 
matters of business relative to the affair were under the 
management and direction of the executors of his estate. 
After the loan was effected the interests of Robert Gar- 
lichs and Frank B. Johnson in the collateral securities 
were by assignment passed to the National Bank of Com- 
merce. There had been foreclosures of many of the mort- 
gages, and at the sales of the mortgaged premises Reuben 
Ross, or the executors, had become the purchasers. They 
had also conipromised with some of the debtors of the 
collateral securities, by acceptance of renewals in some 
instances and by reception of conveyances of titles of 
the mortgaged properties in others. The executors sought 
in this action to recover an amount of the original loan 
indebtedness, which they asserted was due and unpaid. 
The defendants pleaded that more than sufficient to pay 
the entire principal debt and interest had been realized 
from payments, foreclosures, etc., of the collateral secu- 
rities. The National Bank of Commerce intervened in the 
action and set forth its claimed rights, as assignee of 
the interests of certain of the parties to the loan, in the 
collateral securities. In the reply of the plaintiffs there 
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were statements relative to the foreclosures of the mort- 
gages and the purchases at the sales of the mortgaged 
premises, or rather that they were “bid in” and the titles 
taken in the name of Reuben Ross during his life, and 
in the names of his executors thereafter, and the offer 
was made to convey all said titles to the principal de- 
fendants in this suit. Issues were joined, and a trial 
thereof lad to the court without a jury. This was during 
the 24th, 25th, and 26th days of September, 1895, and 
the cause was then, so far as we can gather from the 
record, submitted. 

On January 2, 1896, there was filed a decree, of which 
the following is the opening statement: ‘This cause here- 
tofore coming on to be heard in its regular order upon the 
petition of the plaintiff, the answer of the defendant 
George E. Barker, the reply of the plaintiffs to the an- 
swer of George E. Barker, the petition of intervention 
of the National Bank of Commerce, the answer of said 
plaintiffs to said petition of intervention of the National 
Bank of Commerce, the reply of the National Bank of 
Commerce to said answer, and the evidence and argu- 
ment of counsel, and a jury being waived in open court by 
all the parties hereto, was submitted to the court, on con- 
sideration whereof, and the court being duly advised in 
' the premises, on this 2d day of January, 1896, finds.” 
This entry discloses that the submission of the cause had 
been at a time prior to the decision. On the same day, 
January 2, 1896, there was filed for plaintiffs a request 
that the court state in writing and separately its conclu- 
sions of facts and law. This request was refused. There 
was a judgment for defendants, and the plaintiffs have 
removed the cause to this court. 

It is argued that the trial court erred in its refusal of 
the request for separate statements of its conclusions of 
facts and of law, and in this connection we are referred 
to section 297 of the Cole of Civil Procedure as providing 
for such a request, and it is urged that if it is made, there 
must be a compliance with it, and its refusal may furnish 
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a reason for a reversal of the judgment, if adverse to the 
party who preferred the request. Section 297 of the Code 
of Civil Procedure is as follows: “Upon the trial of ques- 
tions of fact by the court it shall not be necessary for 
the court to state its finding, except, generally, for the 
plaintiff or defendant, unless one of the parties request it, 
with the view of excepting to the decision of the court 
upon the questions of law involved in the trial, in which 
case the court shall state in writing the conclusions of 
fact found, separately from the conclusions of law.” It 
has been decided by this court that it is error to refuse 
to make and state separate conclusions and findings of 
law and fact if requested. (IViley v. Shars, 21 Neb. 715.) 
But it is advanced for defendants in error that the re- 
quest must be scasonably made, and if not so, may be re- 
fused, and that the request in this case was too late to 
force recognition. It has been said by this court that the 
request must be before judgment (Wuchsnuth v. Orient 
Ins. Co., 49 Neb. 590), and we are satisfied that it is proper, 
in order that the trial judge may examine and consider 
the questions of fact and of law and formulate and pre- 
pare the requisite statements, that the request should 
be made at the time of the trial, and not later than at 
the final submission of the cause for decision, or at a later 
time, to be fixed by the court. The judge should not be 
called upon, as in this case, at the same time of the ren- 
dition of his decree to then particularize in regard to 
every conclusion of fact and’also of law. He undoubtedly 
might and may do so. We think it discretionary with 
him, if the request is made later than at the time we have 
indicated, whether he will comply with it or not, but it 
seems only right and compatible with true rules of pro- 
cedure that if the judge must comply with such a request, 
the same be made at such a time as will enable him to 
comply with it conveniently, and with due consideration 
and preparation of his statements. It is stated in Elliott, 
Appellate Procedure, section 729: “Where the statute 
fixes the time within which a request shall be made, it 


> 
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will generally be futile unless made within that time. If 
no time is fixed by law or by the rules of practice within 
which the request shall be made, then it must be made 
- Within a reasonable time, before action is required upon 
it. The trial court should be allowed a reasonable time 
and opportunity to consider and decide upon the ques- 
tions involved, and to do what the request requires 
should be done.” Also in regard to a request for special 
findings: “The request must be made at the commence- 
ment of the trial, in order to render it the compulsory 
duty of the court to find the facts specially.” (Elliott, 
Appellate Procedure sec. 732; IHarticp v. Cole, 120 Ind. 
247; Aliller v. Lively, 27 N. E. Rep. [Ind.] 437.) We are 
satisfied that what we have hereinbefore indicated is the 
correct rule to establish in regard to the time at which 
the request should be preferred, and it follows that the 
refusal of the request in this case will not suffice for a 
reversal of the judgment. 

The further question presented at this time is not one 
of practice, but of the merits. It is of the relative rights 
of the parties, where one who holds as collateral security 
a note secured by mortgage on real estate, on default in 
payment of the principal debt, forecloses by action the 
mortgage of the collateral security, to which action he 
does not make the principal debtor a party, and said 
holder of the collateral security at the foreclosure sale 
purchases the mortgaged property. Does he hold the title 
and property as collateral security, as he did the mort- 
gage? Can his debtor redeem it by payment of the prin- 
cipal debt and can he also, if he so elects, allow the pur- 
chase to stand and ask and force a credit on his debt of 
the amount of the bid at the foreclosure sale by his 
creditor? As is stated in the brief for defendants in 
error, it appeared, or there was evidence to sustain the 
findings, that plaintiffs and Reuben Ross “(a) had ex- 
tended the time of payment of certain collateral notes; 
(b) had canceled and surrendered to the makers certain 
other collateral notes, accepting in satisfaction thereof 
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deeds to the real estate theretofore mortgaged to secure 
the same; (c) had foreclosed certain other collateral notes 
and mortgages, and had themselves become the pur- 
chascrs at the sheriff’s sale of the lands mortgaged.” 
Of the first two it may be said that this court has an- 
nounced a rule by operation of which the amounts due 
on the collaterals involved in transactions of the nature 
described could be claimed as credits and must be al- 
lowed as such on the principal debt. “If a pledgee, with- 
out the consent of the debtor, renews or extends a note 
pledged as collateral, or surrenders such note and takes 
new security, he must account to his debtor as if he had 
collected it in full.” (//uas v. Bank of Commerce, 41 Neb. 
754.) Within the principle of the doctrine of that case 
the plaintiffs would be bound to account for the amounts 
of the notes extended; also those canceled and surren- 
dered on the compromises and adjustments of the matters 
of indebtedness between the holders and the debtors of 
the collateral securities. 

In regard to the actions to which the assignor of the 
collateral securities was not a party, in which there were 
foreclosures and sales and purchases of the property by 
the holders of the seenrities, we ascertain that the follow- 
ing doctrine has been asserted: “The holder of a negotia- 
ble promissory note, secured by mortgage, as collateral 
security for a debt, is entitled, upon default, to proceed 
with the foreclosure of the property included in the mort- 
gage security, and to entry, and possession thereof, under 
appropriate proceedings. Such proceedings, however, do 
not change the relations of the parties to the contract of 
pledge, the land being simply substituted as collateral 
security in place of the notes and mortgage, and remain- 
ing subject to redemption. Nor, as between the pledgor 
and pledgee, is such foreclosure, entry, and possession 
a payment of the debt for which the notes and mortgage 
are held as collateral security.” (Colebrooke, Collateral 
Securities, p. 330, sec. 183.) The foregoing statement 
made by the author of the text was evidently derived 
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from a number of decisions which are cited by him in its 
support and were announced in actions by the assignors 
of securities as collateral where there had been sale of 
the pledges and sales under foreclosures, if the collat- 
erals were notes accompanied by mortgages, and the 
assignee or pledgee, if you please, had purchased at the 
sales, and the object of any suit, to which we now refer 
more particularly, was to redeem the pledge or the prop- 
erty which had been sold. The proposition upon which 
the decisions were based was that the assignee of the 
collateral securities held them in trust; his relation to 
the assignor was a fiduciary one, and the sale to the. for- 
mer left the property, as is stated in the quotation we 
have given, in his hands as security. The transfers of 
the real estate mortgages to Reuben Ross as collateral 
securities may not be inaptly termed mortgages of the 
mortgages, or it may be said that they were pledged, and 
it has often been decided that where notes, bonds, or 
shares of stock have been pledged or placed as collateral 
securities, that in default of payment of the principal 
debt they may, with due procedure, be sold, and if pur- 
chased by the pledgee the sale is voidable at the election 
of the pledgor, and he may redeem the securities or treat 
the sale as valid and have the amount of the bid or pur- 
chase price credited on the debt. If a mortgage, if 
pledged as collateral security, may be sold, and if the 
pledgee becomes a purchaser, the pledgor may redeem 
or affirm the sale at his option, we cannot perceive why 
the same rule should not be enforced if the mortgage is 
foreclosed, and in the event of the purchase of the prop- 
erty involved, by the assignee or pledgee, the property 
is still to be considered as collateral security and may be 
redeemed, it would seem that the option to affirm the 
sale should be just as applicable as if the sale had been 
of the mortgage itself. The reason for any distinction 
is not apparent, but in the case at bar it. may be said that 
there arose a question of the intention with which the 
purchases at the foreclosure sales were made by or for 
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Reuben Ross, and after his decease his executors, and 
that-a finding that the bids and purchases were with in- 
tent to effect complete transfers of the titles to the prop- 
erties was sustained by the evidence, and we think 
clearly where this appears the pledgee may affirm the 
sales and have credit for the amounts of the bids, less 
costs and expenses of the foreclosures, and, as was ad- 
judged in the trial court in this case, may recover the 
excess of the aggregate of the amounts of the bids over 
the amount of the principal debt. Whether the election 
by the pledgor to affirm the sales would exist, in a similar 
case, where nothing appears, except the facts of the bids 
and sales,—no other circumstances or evidential matters, 
—to disclose any particular intention, we need not decide 
at this time. Conformably to the views expressed the 
judgment of the district court must be 
AFFIRMED. 


Gus NORBERG Vv. ELI PLUMMER EY AL. 
Fi,ep Aprit 6,1899. No. 8771. 


1. Evidence: DocuMENTs: FouNDATION. It is error to admit in evi- 
dence a book account or a letter until the proper foundation 
therefor has been laid. 


2. 


: AcGENcY.» Agency cannot be established by the mere decla- 
rations of the alleged agent, and in a proper case it is error not 
to so instruct the jury. 


Error from the district court of Lancaster county. 
Tried below before Haun, J. Reversed. 


Gus Norberg and C. C. Flansburg, for plaintiff in error. 
A. G. Greenlee and 8. L. Geisthardt, contra. 


Norval, J. 
This action was brought by Eli Plummer, Roscoe A. 
Perry, and John Fitzgerald, partners as Plummer, Perry 
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& Co., against Gus Norberg, on an account for goods al- 
leged to have been sold and delivered by plaintiffs to de- 
fendant. ‘The petition, which contained the usual and 
necessary averments, was answered by a general denial. 
The trial resulted in a verdict and judgment in favor of 
the plaintiffs, and from the overruling of the defendant’s 
motion for a new trialehe has prosecuted this error pro- 
ceeding. 

It is disclosed that in 1892 one W. H. Cowgill effected 
a trade of some land, which he owned, for a stock of goods 
at Tobias, he giving, in addition to the land, the sum of 
$1,000 in money, which sum he obtained for that purpose 
by borrowing the amount from the United States Na- 
tional Bank of Holdrege. A note was given for the 
amount of the loan, which was secured by a bill of sale 
of the stock of goods from the seller to Mr. Norberg, who 
at the time was vice-president of the bank and engaged 
in the practice of the law at Holdrege. The bill of sale, 
for convenience only, was taken in defendant’s name 
and without his knowledge or assent, although he was 
subsequently informed concerning the transaction. Cow- 
gill took possession of the stock of goods and made pur- 
chases on time from the plaintiffs, who were wholesale 
grocers in the city of Lincoln. The goods were ordered 
front plaintiffs by Cowgill in the name of G. Norberg, 
and they. were shipped by rail to Tobias in the same name, 
where they were received by Cowgill and placed in the 
store. The evidence tends to show that the defendant 
was not aware that the store was being run in his name, 
or that Cowgill had opened an account with the plaintiffs 
in the name of Norberg; that in October, 1892, Cowgill 
informed the officers of the bank that the stock should 
be replenished with sugar and coffee, and he was di- 
rected by the defendant to use sufficient money derived 
from the sales to purchase such staple groceries as sugar 
and coffee as might become necessary, but not to buy 
goods on credit; that thereafter merchandise was ob- 
tained by Cowgill from plaintiffs on time in the name 
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of the defendant, and that in December, 1892, said stock 
of goods at Tobias was destroyed by fire. This action 
followed. 

The assignments of error may be properly grouped 
under the following heads: (1.) The rulings of the trial 
court relating to the admission of evidence. (2.) Alleged 
errors in the giving and refusipg of instructions. (3.) 
The verdict is not sustained by the evidence. A portion 
of these only it is deemed necessary to notice in this 
opinion. 

Complaint is made of the receiving in evidence of Ex- 
hibit B, offered by the plaintiffs, which purports to be a 
copy of an account against the defendant for merchan- 
dise. This exhibit was inadmissible. No foundation for 
its introduction had been laid. It had not been shown 
that the goods mentioned therein had been sold and de- 
livered either to the defendant personally or to any au- 
thorized agent, or that the account was true and correct, 
or a copy of the books of the original entries of the plain- 
tiffs, nor were such books introduced in evidence. 

Plaintiff introduced on the trial a letter, of which the 
following is a copy: 

“TOBIAS, NEBR., Nov. 30, ’92. 

“Plummer, Perry & Co., Lincolu—GENTLEMEN: Your 
statement of Nov. 23 rec’d, and I check with you except 
one item of October 14, $9.87. This I have not got on my 
books, nor can I find any bill for same. Kindly give me 
a statement of. what it was so I may look it up. Kindly 
bear with me for a few days and I will hustle as hard as 
Ican. Collections slow, and trade none, everybody husk- 
ing corn. 

“Yours truly, G. NORBERG, 
“By W. H. CowGIu.” 

This letter should have been excluded from the jury, 
because no foundation for its reception as evidence had 
been laid. It was not shown that the letter was written 
by the defendant, or even by Cowgill, who assumed to 
represent him, Objection to the admission of the letter 
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was seasonably made, and on proper ground, and the ob- 
jection should have been sustained. For the same reason 
Exhibits IX and G should not have been received as evi- 
dence. Hach purported to be an order for goods, and 
signed in the same manner as the letter. The signatures 
of the defendant and Cowgill to those orders were not 
proven. : 

The defendant tendered the following instruction, 
which the court declined to give, which refusal is as- 
signed for error: “1. The court instructs the jury that, 
as a matter of law, the mere declarations of an agent are 
not in themselves evidence of authority of such agency, 
and that in order to bind the principal by the acts, decla- 
rations, or contracts of the agent, proof of the agency 
must first be established, and although the jury may find 
from the evidence in this case that the plaintiff herein 
sold the goods in controversy upon the order of W. H. 
Cowgill, who signed himself as an agent of G. Norberg, 
and actually received the goods and receipted for the 
same in the name of G. Norberg, yet the court instructs 
you, as a matter of law, that in order to bind the defend- 
ant Norberg and render him liable to the plaintiff there 
must be proof, first, that the said Cowgill was in fact the 
agent of the said Norberg, and had authority to represent 
him in the conduct of said business; or second, that the 
said Norberg knew that said Cowgill was purchasing 
goods in the name of said Norberg, and with said full 
knowledge on the part of said Norberg he assented 
thereto.” This instruction enunciated correct legal prin- 
ciples applicable to the case, and should have been given, 
The plaintiffs had introduced proof of the declarations 
of Cowgill and that he was defendant’s agent. Such 
declarations alone, as suggested in the request, were in- 
sufficient proof of agency, and the jury should have been 
so advised. (Burk v. Frye, 44 Neb. 223; Anheuser-Busch 
Brewing Ass’n v. Murray, 47 Neb. 627; Richardson v. School 
District, 45 Neb. 777.) It was not claimed that the de- 
fendant personally bought or received the goods, the 
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contention of the plaintiffs being that Mr. Cowgill rep- 
resented Norberg in the transaction and conducted the 
business for him at Tobias. Cowgill ordered goods for 
Norberg in the name of the latter. To charge the de- 
fendant therefor it devolved upon the plaintiffs to es- 
tablish that Cowgill was Norberg’s agent, or that the 
defendant had: acknowledged that goods were being 
bought in his name by Cowgill and Norberg assented 
thereto. The refusal of the request was reversible error, 
as the substance thereof was not covered by any of the 
instructions given. 

Certain instructions given are assailed in the brief, but 
they need not now be considered, nor is it essential that 
we review the evidence to ascertain whether it sustains 
the verdict. The judgment, for the errors indicated, is 
reversed and the cause remanded for a new trial. 


REVERSED AND REMANDED. 


WILLIAM §. MARTIN, APPELLER, V. INEz C, HUMPHREY 
ET AL. IMPLEADED WitH CATIIERINE D. Brecker, 
APPELLANT. 


FILtep Apnit 6,1899. No. 8772. 


1. Contracts: Acency: RATIFICATION. One will not be permitted to 
adopt that part of a contract, made by his agent without any 
antecedent authority, which is beneficial to him and repudiate 
the remainder. Te must cither adopt the whole or none. 

2. Deeds: ASSUMPTION OF MornTGAGE. Where a deed stipulates that the 
grantee assumes and agrees to pay a mortgage against the 
premises, the grantee is personally liable to the mortgagee for 
the amount of such mortgage debt. 


APPFAL from the district court of Lancaster county. 
Heard below before Hommes, J. Affirmed. 


C. C. Flansburg, for appellant. 


S. B. Pound and Roscoe Pound, contra. 
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Norval, J. 


This suit was instituted by William S. Martin to fore- 
close two real estate mortgages, executed by the defend- 
ant Inez C. Humphrey and Albert, H. Humphrey. A 
judgment for any deficiency remaining upon the sale of 
the mortgaged premises was prayed against the defend- 
ant Catherine D. Becker, to whom it is alleged that the 
property had been conveyed by the mortgagors, and that 
in the deed she had assumed and agreed to pay the mort- 
gages. The answer of Mrs. Becker, after. denying each 
averment of the petition, pleaded that the conveyance 
of the property to her was made without her knowledge, 
that she never accepted the deed, and did not assume 
the payment of the mortgage. Plaintiff replied by a gen- 
eral denial, and averred that Mrs. Becker had, subse- 
quent to the transfer of the mortgaged premises to her, 
conveyed the same to Jacob Frankforter and Rebecca J. 
Frankforter, subject to the mortgages in question, and 
thereby ratified, accepted, and adopted the deed to her 
and the stipulations or covenants therein contained. The 
district court determined the issues in favor of the plain- 
tiff, and especially found that Mrs. Becker assumed and 
agreed to pay the indebtedness secured by the mort- 
gages, and rendered a decree of foreclosure, and that 
plaintiff, after the confirmation of the sale of the prop- 
erty, should have judgment against her for any deficiency 
which might remain to satisfy the amount found due 
plaintiff by the decree. Mrs. Becker appeals on the sole 
ground that the finding made by the court below that 
she is liable for the mortgage debts is not sustained by 
the evidence. 

It appears from the record before us that after the exe- 
cution by the Humphreys of the mortgages foreclosed 
in the present suit they traded the mortgaged premises 
to Anson U. Becker for property the latter owned, which 
was likewise incumbered.. By the terms of the agreement 
each grantee was to assume in the deed the payment 
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of the incumbrance on the property received in exchange, 
and the deeds were accordingly so drawn and executed. 
The Humphreys, at the request of Mr. Becker, on Oc- 
tober 7, 1892, conveyed to his wife, Catherine D. Becker, 
the property owned by the grantors, which deed was duly 
recorded, and contained the provision following: “Said 
property is deeded subject to two mortgages aggregat- 
ing $1,750 and interest, which the grantee assumes and 
agrees to pay, together with the taxes of 1892 and there- 
after.” This is the clause upon which plaintiff bases the 
right to a deficiency judgment against Mrs. Becker. She 
' claims she is not bound, because she was not present 
when the conveyance was made, that the deed was taken 
without her knowledge and consent, and that she never 
accepted the same. Mr. Becker, it is shown, received the 
deed and placed it on record. He had full authority to 
transact her business and had entire control of her af- 
fairs. He admits his purpose in taking the deed in his 
wife’s name was to escape liability himself for the pay- 
ment of the mortgages against the property. Mrs. 
Becker never repudiated the conveyance taken in her 
name, If she was not aware of the transaction at the 
time of the transfer, and did not know that the convey- 
ance of the property had been taken in her name, yet she 
is nevertheless liable for the payment of the mortgage 
indebtedness, by reason of the fact that a year after the 
deed to her had been recorded she joined her husband 
in a deed conveying the property to the defendants Jacob 
and Rebecca J. F'rankforter, and in such deed stipulat- 
ing that the grantees should assume the payment of the 
mortgages. Mrs. Becker thereby recognized the author- 
ity of her husband in the transaction with the Humph- 
reys, and adopted the deed for the property which had 
been taken in her name by Mr. Becker. The disposition 
of the premises constituted an acceptance of the deed. 
She could not ratify the transaction in part and repudi- 
ate it as to the rest. (Hsterly Harvesting Machine Co. »v. 
Frolkey, 34 Neb. 110; Morrow v. Jones, 41 Neb. 867; Cool- 
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idge v. Smith, 129 Mass. 554.) The disposition of the prop- 
erty obtained from the Humphreys was not only an ac- 
ceptance by Mrs. Becker of the deed, but of the terms of 
the conveyance as well. Where the deed stipulates that 
the grantee assumes and agrees to pay the mortgage 
against the premises, the grantee is personally liable 
to the mortgagee for such debt. (Keedle v. Flack, 27 Neb. 
836; Hare v. Murphy, 45 Neb. 809.) The judgment is 


; AFFIRMED, 


ALBERT HARTSUFF, APPELLEE, V. THOMAS I’. HALL 
EL AL., APPELLANTS. 


FILED APRIL 6,1899. No. 8823. 


1. Negotiable Instruments: Days or Grace. A debtor is entitled to 
days of grace on a negotiable coupon interest note. 


2. Mortgages: DEFAULT: TIME TO DEcLARE Dent DUE. Where a nego- 
tiable note secured by a mortgage provides that if default should 
be made in the payment of an interest note which was likewise 
negotiable in form, and made payable on the first day of a cer- 
tain month, for ten days after it became due, the principal and 
interest, notes, at the option of the holder, should at once become 
due and payable without notice, the option exercised on the 13th 
of said month was premature. 


: Non-PAYMENT OF TAXES: ForEcLosSURE. Im case & 
real estate mortgage contains a stipulation that if the taxes 
against the premises are not paid before the time the same be- 
came by law delinquent, the entire mortgage debt shall imme- 
diately become due and payable, the failure of the mortgagor 
to pay the taxes according to such stipulation is such a breach 
of the mortgage as will authorize the bringing of a suit to fore- 
close, although the mortgage debt, by its terms, has not yet 
matured, and the mortgagee, to protect his security, has himself 
paid the taxes after the same had become delinquent. 


4, Special City Taxes: FortctosurE oF LIEN: BURDEN or PROOF. 
Where a lien is sought to be enforced against real estate for a 
sale for non-payment of special city taxes, the burden is upon 
the person asserting the lien of showing its validity. Leavitt v, 
Bell, 55 Neb. 57, followed. 


31 
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Hartsuff v. Hall. 


APPEAL from the district court of Douglas county. 
Heard below before Powe, J. Reversed. 


Henry W. Pennock, for appellants. 


Read & Beckett, contra. 


NorvVAL, J. 


This suit was instituted to foreclose a mortgage on 
certain real estate situate in the city of Omaha. From 
a decree in favor of plaintiff defendants have prosecuted 
an appeal. 

The first contention of the defendants is that the suit 
was prematurely brought. ‘The note the mortgage in 
question was given to secure-was in the sum of $12,000, 
negotiable in form, dated April 28, 1892, and by its terms 
payable on May 1, 1897, with interest at seven and one- 
‘half per cent per annum from date, payable semian- 
nually, according to the tenor of ten interest notes of 
$450 each, except one being for $457.50. This suit was 
instituted on May 18, 1895, or before the time the note 
by its terms had matured. The main note, however, con- 
tained a stipulation that “if default be made in the pay- 
ment of any interest note, or any portion thereof, for the 
space of ten days after the same becomes due and pay- 
able, then said principal and interest notes shall, at the 
option of the said Hartsuff, or the legal holder of said 
note, become at once due and payable without further 
notice.” The interest note, which was made payable 
on May 1, 1895, was not paid on that date, nor yet at the 
time of the institution of the present suit, and it is argued 
that such default, by the above quoted provision of the 
principal note, ipso facto made the whole debt at once 
due and payable, and authorized the bringing of the suit 
to foreclose the mortgage. We are unable to fully ap- 
preciate the force of the argument in support of this con- 
tention of the learned counsel for plaintiff. This coupon 
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uote, like the principal note, was payable to Albert Hart- 
suff or order, and being negotiable, within the meaning 
of chapter 41 of the Compiled Statutes, by section 3 of 
said chapter was entitled to three days of grace in the 
time of payment; in other words, the coupon note pay- 
able May 1, 1895, did not mature until three days there- 
after, and an aetion at law instituted thereon before May 
5 would have been prematurely brought. (Lantry v. 
French, 83 Neb. 524.) It follows that this coupon note 
was not ten days overdue when this suit was commenced, 
within the meaning of the stipulation or clause in the 
principal note, to which reference has been made, and 
the right to foreclose the mortgage had not accrued by 
reason of the default in the payment of the interest note. 
We must not be understood as helding, or even intimat- 
ing an opinion, that a debtor is in all cases entitled 
to days of grace on mere installments of interest. 
The rule we have announced is only applicable where 
the interest payment is represented by a note in form 
negotiable. The mortgage contained the following 
clause: “Now, if the said Amelia Hall and Thomas I. 
Hall shall well and truly pay, or cause to be paid, the 
sum of money in said note mentioned, with interest. 
thereon, according to the tenor and effect of said note, 
and shall duly keep and perform all the other covenants 
and agreements herein contained on their part to be kept 
and performed, then these presents shall be null and void. 
But if said sum of money, or any part thereof, or any 
interest thereon is not paid when the same is due, or if 
the taxes and assessments against said premises are not 
paid at or before the time the same become by law de- 
linquent, or if said mortgagors fail to keep and perform 
any of the covenants contained herein on their part to 
be kept and performed, then the whole of said sum and 
interest shall immediately become due and payable.” 
It was alleged, and proven, that the taxes which had 
been levied against the mortgaged premises were per- 
mitted to become delinquent by the mortgagors. This 
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constituted’ a breach of the terms and condition of the 
mortgage, and the suit thereon was not prematurely in- 
stituted. 

It is argued that plaintiff waived the right to declare 
a forfeiture by paying the taxes. We do not think this is 
true. He had the right to pay the delinquent taxes 
against the premises to protect his security, and in mak- 
ing such payment he was not thereby estopped from 
availing himself of the right to declare the mortgage 
debt due. 

The record discloses that in the decree of the court 
below plaintiff was awarded a lien for special paving 
and curbing taxes against the mortgaged premises levied 
by the city of Omaha which he had paid. The burden 
was upon the plaintiff to establish the validity of these 
special taxes before he was entitled to a lien on account 
of their payment (Leavitt v. Bell, 55 Neb. 57); and he hav- 
ing failed to show that these special taxes were legally 
levied, the court below erred in giving plaintiff a lien 
against the real estate for the amount of such special 
taxes. The decree is accordingly reversed, and the cause 
is remanded to the district court with direction to enter 
a decree in favor of plaintiff for the amount of his mort- 
gage debt, including interest, and the amount of all gen- 
eral taxes paid, with legal interest thereon. 


a 


REVERSED AND REMANDED. 


2 


A. L. Hoover & Son v. CoLUMBIA NATIONAL BANK. 
FIrep APRIL 6, 1899. No. 8834. 


Assignee of Account: Contract. An assignee of an account is bound 
by the contract entered into or ratified by his assignor, and an 
instruction which lays down a different rule is erroneous. 
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Error from the district court of Lancaster county. 
Tried below before CORNISH, J. Reversed. 


Gilkeson & Reese and W. B. Comstock, for plaintiffs. in 
error. 


E. E. Brown, William Leese, and Roscoe Pound, contra. 


NorvVAL, J. 


This action was brought by the Columbia National 
Bank to recover $841.98 as an alleged balance due on an 
account in favor of the Interior Decorative Company 
and against the defendants A. L. Hoover & Son, which 
account had been assigned to plaintiff. From a judg- 
ment in favor of the bank in the sum of $570.89 the de- 
fendants have prosecuted an error proceeding. 

Evidence was adduced in the court below tending to 
show that the defendants are the owners and proprietors 
of the Lindel] Hotel in the city of Lincoln and the goods 
charged in the account were furnished by the Interior 
Decorative Company under a written contract whereby 
payment of the same was to be made in board and lodg- 
ing furnished Dr. Appleget, manager of said company, 
and his wife and daughter; that the board and lodging 
were furnished as agreed, and the same charged against 
the items in the account; that subsequently another con- 
tract was entered into between the defendants and the 
Interior Decorative Company whereby the latter agreed 
to place a tile floor in the dining room of the hotel for the 
stipulated sum of $1,229, and the terms of the agreement 
required a first-class job in all respects; that payment 
was to be made by the cancellation of a note against said 
Appleget for the sum of $100 held by defendants, a lot 
in Arlington Heights Addition to Lincoln of the value 
of $300, and the balance to be paid in board and lodging 
to be furnished Dr. Appleget, wife, and daughter at the 
stipulated rate of $100 per month; that in pursuance of 
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said contract the Interior Decorative Company laid the 
tiling, but the material used was of an inferior quality, 
and the manner of performing the work was so unskill- 
ful that the job did not comply with the stipulations of 
the contract and was almost wholly worthless. It is 
conceded by plaintiff that the tile floor was defective, 
but it contends that it was the fault of defendants in 
failing to provide a sufficient and proper foundation, and 
that the provision in the contract relating to the board 
and lodging for the anager of the Interior Decorative 
Company and his family was never submitted to, or 
acted upon by, the directors of the company, and that 
they had no knowledge of the existenee of such provis- 
ion in the contract, and that Appleget had uo authority 
to insert the same. On the other hand, the defendant 
insisted that the Interior Decorative Company ratified 
the contract relating to the tile floor. Upon the ques- 
tion of ratification the trial court gave the following in- 
structions, which are assigned for error: 

“J. This action is brought on book account, and the 
_ bringing of this action will not itself alone constitute 
a ratification of the contract. To constitute a ratifica- 
tion of the contract the jury must find the plaintiff, after 
knowledge of the alleged contract, undertouok to take 
advantage of some facts alleged in the contract whieh 
it could not have had had it not been for the contract, 
and could only be obtained by undertaking to enforce 
the contract or some part of it, and can only happen in 
case the plaintiff has undertaken to enforce the contract 
or some part of it required by its terms to be performed 
by the defendants. You will therefore consider whether 
the plaintiff in this action has undertaken to enforce 
the contract, or some part of it as aforesaid, which is con- 
tained in the proposition of the Interior Decorative Com- 
pany, and the alleged acceptance by the defendants, and 
if it has not, there is no ratification.” 

“8. If under the evidence you find that the contract 
alleged by the defendants was in fact made, and if you 
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further find that the plaintiff has not ratified the same, 
then the plaintiff would be entitled to recover, in such 
case, from the defendants the actual value of the goods, 
merchandise, and work furnished by the Interior Dec- 
orative Company to the defendants at the time and place 
when furnished, less any amount which may have been 
paid thereon, but in such case a payment made in board 
or in such note for $100 would not be a good payment 
nor proper to be credited upon the amount due plaintiff, 
unless you should further find from the evidence that 
such payment, even though made in board to manager, 
finally went to the corporation so that it received the 
benefit of it.” 

These instructions were erroneous, and highly preju- 
dicial to the rights of the defendants. There was no evi- 
dence upon which to base them. It was not claimed that 
the plaintiff—the bank, the assignee of the account— 
had by any acts of it ratified the contract set up by the 
defendants. The contention of the latter was that the 
Interior Decorative Company had by its conduct recog- 
nized the validity of the contract and ratified the provis- 
ions thereof. These instructions wholly ignored the 
question of ratification by the plaintiff's assignor, and 
told the jury, that plaintiff was entitled to recover if 
there had been no ratification of the contract by the 
bank, notwithstanding there was evidence tending to 
show that Dr. Appleget had authority to make the con- 
tract on behalf of his company, or at least plaintiif’s as- 
signee had ratified the same. It is said there is no evi- 
dence of ratification. Credit was given the defendauts 
on the books of the company for board of Dr. Appleget 
and family and he was charged with the same. This 
constituted the ratification to that extent at least. An 
assignee of an account is bound by a contract entered 
into, or ratified by his assignor. For the errors indicated 
the judgment is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 
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McAllister v. Pitts. 


WILLIAM R. MCALLISTER, APPELLANT, v. LAauRA L. 
Pitts, IMPLEADED WITH Lizzi FONNER, APPELLEE. 


FILep APRIL 6,1899. No. 8820. 


1. Review: Conriictina EvipENcE. A question of fact determined 
on conflicting evidence will not be disturbed on review, if the 
finding is sustained by sufficient evidence. 


2. Guaranty: RELEASE. Where the guarantor of a promissory note 
tenders to the holder the amount due, which the latter declines 
to accept, stating that he will not hold the guarantor for the 
debt, but will look to the maker alone for payment, and the 
guarantor, in reliance on such promise or statement, omits to 
obtain indemnity, or otherwise changes his position with ref- 
erence to the maker or suffers damages, he is discharged to the 
extent he has been thereby damaged. 


APPEAL from the district court of Hall county. Heard 
below before THOMPSON, J. Affirmed. 


W. A. Prince, for appellant. 


References: Hume v. Peploe, 8 East [Eng.] 168; Walker 
v. Barnes, 5 Taunt. [Eng.] 240; City Bank v. Cutter, 3 
Pick. [Mass.] 414; McCreary v. Newberry, 25 Tl. 496; 
Reuben v. Dowd, 46 Fed. Rep. 800; Tompkins v. Batie, 11 
Neb. 147; Wells v. Davis, 2 Utah 411; Ayers v. Malcom, 20 
Tll. 621; Whatley v. Tricker, 1 Camp. [Eng.] 35; Hanchet 
v. Birge, 12 Met. [Mass.] 545. 


W. H. Thompson and O. A. Abbott, contra. 


References: Harris v. Brooks, 21 Pick. [Mass.] 195; 
Wolf v. Madden, 47 N. W. Rep. [Ia.] 981; Rowley v. Jewett, 
9 N. W. Rep. [Ia.] 353; White v. Walker, 31 Ill. 422, 


NoRVAL, J. a 

This is an appeal by the plaintiff from the denial of 
his application for a judgment against one Lizzie Fonner 
for the amount of deficiency remaining unpaid the plain- 
tiff after the sale of mortgaged premises under a decree 
of foreclosure. The undisputed facts may be briefly 
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summarized thus: On January 4, 1890, Charles D. Pitts 
gave his promissory note in the sum of $1,000, payable 
to the order of James Fonner, on or before four years af- 
ter its date, with interest at the rate of ten per cent per 
annum, which note was secured by a mortgage on certain 
real estate situate in the city of Grand Island. The payee 
sold and indorsed the note to the defendant and appellee 
Lizzie Fonner. She afterward sold the note . plaintiff, 
indorsing the same as follows: 


“For value received, waiving presentment for payment, 
protest and notice thereof, the payment of the within 
note at maturity, or any time thereafter, is guarantied. 

“Lizzin FoONNER.” 

Plaintiff brought suit to foreclose the mortgage given 
to secure the note, a decree of foreclosure was rendered, 
the premises were sold thereunder, and a deficiency of 
$771.76 was found to exist. Plaintiff sought to hold Mrs, 
Lizzie Fonner for the amount of such deficiency, and 
upon the trial judgment was entered in her favor. Mrs. 
Fonner pleaded in her answer that she was released be- 

‘cause the plaintiff, after the maturity of the note, for a 
valuable consideration had extended the time of payment 
without her consent. A perusal of the evidence fails to 
disclose that this defense was established upon the trial. 
It was alleged as a defense, and Mrs. Fonner so testified, 
that she received a notice from plaintiff in January, 1894, 
advising her of the maturity of the note in question, and 
urging prompt payment thereof; that shortly thereafter 
she went to the office of the plaintiff with sufficient money 
to pay the note and tendered Mr. McAllister the money, 
and he declined to accept the same, stating that he did 
not intend to hold her for it, or look to her for the pay- 
ment of the note; that on March 6, 1894, she received. 
from plaintiff a second notice regarding the note, where- 
upon she again went to Mr. McAllister’s office with the 
money with which to pay the note. We quote her testi- 
mony as to what transpired at this last interview: 
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Q. After receiving that letter, what did you do, if any- 
thing? 

A. I went over to McAllister again with the money. 

% tt tt # * & & 

Q. Then what did you do? 

A. I went over to Mr. McAllister’s office to proffer him 
the money. 

Q. Llow did you proffer him the money? 

A. I took my pocketbook out of my pocket and told 
him I wanted to straighten it up and pay it, and he says: 
“YT don’t intend to look to you for it at all.” 

Q. Did he accept the money? 

A. No, sir; he didn’t. 

Q. State whether or not you had the money there to 
pay both the note and interest at that time, and offered 
it to him. 

A. Yes, sir. 

' Q. State what you did there at the time you went to 
Mr. McAllister’s office. 

A. Ihad the cash money and offered it to him. 

Q. Do you know how much money you had, or about 
how much? 

A. I had something over $1,400. 

Q. Now you say you offered him the money; how did 
you offer it to him? : 

A. I took my pocketbook out and I told him I wanted 
him to take the money and I wanted to pay the note; I 
didn’t want to be bothered with it any longer. [le says, 
“JT don’t intend to hold you for it, Mrs. Fonner,” and I 
says, “Why did you write this second notice?” and he 
says, “That is a matter of form; on the first of the month 
J notify every one.” 

In the foregoing Mrs. Fonner is to a considerable ex- 
tent corroborated by the testimony of John Fonner, who 
claimed to narrate a conversation which he had with the 
plaintiff with reference to the note in suit. Mr. McAllis- 
ter, while on the witness-stand, positively denied having 
the conversation with Mrs, Fonner to which she testified, 
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and asserted that she never produced, tendered, or of- 
fered him any money in payment of the note. The trial 
court upon this conflicting evidence decided the issue in 
favor of Mrs. Fonner, and the established doctrine of the 
court is that a question of fact determined on conflicting 
evidence will not be disturbed or reviewed if sufficient 
to support the finding. This rule we are not at liberty 
to depart from. We must, therefore, in the further con- 
sideration of the case regard as a settled fact that which 
the testimony of Mrs. Ionner tends to establish. The 
mere tender of the amount due on a note by the maker, 
of itself, is insufficient to extinguish the obligation or to 
constitute a defense to an action upon the note. Tender 
alone could only affect the question of interest and costs. 
This principle is so firmly settled as not to require the 
citation of authorities in support thereof. But Mrs. Fon- 
ner was not the maker of the note in question, and was 
not primarily liable for the debt. She guarantied the 
payment of the obligation, and stood in the relation of 
surety to Mr. Pitts. She had the right to pay the note 
and be subrogated to the rights of the holder of the note 
and mortgage and proceed at once to enforce the pay- 
ment of the debt against the maker and mortgagor. At 
the time the tender was made the mortgaged premises 
are shown to have been worth more than sufficient to pay 
the entire obligation. ‘The property subsequently so de- 
preciated in value as to be insufficient to pay one-half of 
the amount of the mortgage debt. By plaintiff refusing 
to accept the money from Mrs. Fonner when tendered, 
he lulled her into security, or at least prevented her from 
obtaining indemnity, and discharged her to the extent 
she was damaged by relying upon the acts and statements 
of the plaintiff. (dlarris v. Brooks, 21 Pick. [Mass.] 195; 
White v. Walker, 831 Tl. 422; Rowley v. Jewett, 56 Ia. 492; 
Wolf v. Afadden, 82 Ja. 144.) The judgment is 


4 AFFIRMED, 
Harrison, C. J., not sitting. 
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GEORGE M. MurpuHry v. ILLINoIs Trust & SAVINGS 
BANK, 


Finrep Aprit 6,1899. No. 8851. 


Unauthenticated Bill of Exceptions: REvirw. A bill of exceptions 
will be disregarded in the appellate court unless authenticated 
by the certificate of the clerk of the court below. 


Error from the district court of Saline county. Tried 
below before Hastrines, J. Affirmed. 


FI. Foss and W. R. Matson, for plaintiff in error. 
F.C. Power, contra. 


NORVAL, J. 


This was an action in ejectment, and the defendant has 
prosecuted error from the judgment obtained against him 
in the court below. Attached to the clerk’s transcript 
of the pleadings and judgment is a document styled a 
“Bill of Exceptions,” but it is in no manner authenticated 
by the clerk of the district court as being either the orig- 
inal bill of exceptions in the cause, or a copy thereof, and 
hence must be disregarded. As no question is argued 
which does not require an examination and considera- 
tion of matters to be found only in a bill of exceptions, 
the judgment is 

AFFIRMED. 


fac 


Grorce M. MurpHey v. Inuinois Trust & SAVINGS 
Bank. 


Fitep Apnriz 6, 1899. No, 8852, 


Unauthenticated Bill of Exceptions. An unauthenticated bill of ex- 
ceptions will not be considered, 
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Error from the district court of Saline county. Tried 
below before HasrinGs, J. Affirmed. 


F.I. Foss and W. R. Matson, for plaintiff in error. 
I’, C. Power, contra. 


NoRVAL, J. 


The judgment in this case is affirmed for the reason . 
stated in the opinion filed in J/urphey v. Illinois Trust & 
Savings Bank, 58 Neb. 428, decided herewith. 


AFYIRMED. 


FREDERICK SMITH ET AL., APPELLEES, V. HENRY H. SIL- 
VER ET AL., APPELLANTS. 


Finep APRIL 6,1899. No. 9970. 


1, Appeal: Time To Fite Transcript: Jurtspiction. This court is 
without jurisdiction to determine an equity cause on appeal 
when the transcript is not filed with the clerk of said court 
within six months from the entry of the decree or final order 
sought to be reviewed. 


2. —: Morion ror NEw Triat. A motion for a new trial is not 
essential to a review of an equity cause. 


: TIME TO Fire Transcript. The filing of a motion 
for a new trial will not extend the time for prosecuting an 
appeal. The time for taking an appeal begins to run from the 

’ date of the entry of the decree or final order, and not from the 
overruling of the motion for a new trial. 


APpprAL from the district court of Gage county. Heard 
below before Lerron, J. Submitted on motion to dis- 
miss appeal. Dismissed. 


Wolfenbarger & Williams and Hazlett & Jack, for appel- 
lants. ; 


George A. Murphy, contra. 
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Nonrvat, J. 


On March 27, 1897, a decree was rendered in this cause 
in the court below foreclosing a real estate mortgage, 
and within three days thereafter the defendants filed a 
motion for a new trial, assigning various statutory 
grounds therefor, which motion, on September 27, 1897, 
was overruled. On March 24, 1898, the defendants fited 
a transcript of the record, and the bill of exceptions, duly 
authenticated, in this court for the purpose of reviewing 
the cause on appeal. Plaintiff moved a dismissal of the 
appeal on the ground that the same was not taken in 
time. 

It will be observed that the appeal was not lodged in 
this court within six months from the entry of the decree, 
but was filed within that period of time from the date of 
the ruling on the motion for a new trial. The question 
of practice involved is whether the time within which an 
appeal may be perfected dates from the decree or from 
the overruling of the motion for a new trial, and the de- 
termination thereof necessitates a consideration of the 
provisions of section 675 of the Code of Civil Procedure, 
and certain adjudications of this court. Said section 674 
follows: “That in all actions in equity either party may 
appeal from the judgment or decree rendered or final or- 
der made by the district court, to the supreme court of 
the state; the party appealing shall, within six months 
after the date of the rendition of the judgment or decree, 
or the making of the final order, procure from the clerk 
of the district court and file in the office of the clerk of 
the supreme court a certified transcript of the proceed- 
ings had in the cause in the district court, containing the 
pleadings, the judgment, or decree rendered or final order 
made therein, and all the depositions, testimony, and . 
proofs offered in evidence on the hearing of the cause, 
and have said cause properly docketed in the supreme 
court; and on failing thereof, the judgment or decree ren- 
dered or final order made in the district court shall stand 
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and be proceeded in as if no appeal had been taken.” 
This statute limits the time to six months within which 
an appeal in an equity cause may be taken, and this.pe- 
riod dates. from the rendition of the decree, or judgment, 
_ or the entry of the final order. This court is without 
jurisdiction to determine a case on appeal where the tran- 
script of the proceedings in the trial court is not filed 
here within the six months. (Withnell v. City of Omaha, 
37 Neb. 621; Omaha Loan & Trust Co. v. Ayer, 88 Neb. 891; 
Moore v. Waterman, 40 Neb. 498; Albers v. City of Omaha, 
56 Neb. 357.) An exception to the rule stated has been 
recognized and applied where the appellant, without 
fault or laches, is prevented from having his appeal dock- 
eted within the statutory period, solely through the neg- 
iect or failure of the clerk of the trial court to make a 
transcript of the proceedings. Such omission will excuse 
the filing of the appeal out of time. (Continental Building 
& Loan Ass’n v. Mills. 44 Neb. 136.) 

It is argued by counsel for appellants that the time 
within which the appeal should be filed begins to run 
from the overruling of the motion for a new trial, and 
not from the rendition of the judgment, and Sharp v. 
Brown, 34 Neb. 406, is cited in support of this contention. 
In that case it was held, overruling Ifollenbeck v. Turk- 
ington, 14 Neb. 430, that a proceeding in error may be in- 
stituted within one year from the overruling of the mo- 
tion for a new trial. The principle governing Sharp v. 
Brown, supra, is not controlling. A motion for a new 
trial is indispensable to a review by proceeding in error 
of the rulings of the trial court made during the progress 
of a trial, or of any question which is proper to be raised 
by a motion for a new trial, as that the verdict is con- 
trary to the evidence, and the damages are excessive or 
inadequate. (Smith v. Spaulding, 34 Neb. 128; Jones v. 
Hayes, 36 Neb. 526; Miller v. Antelope County, 35 Neb. 237; 
Zehr v. Miller, 40 Neb. 791; Brown v. Ritner, 41 Neb. 52; 
Koehler v. Summers, 42 Neb. 830; Losure v. Miller, 45 Neb. 
465; Gaughran v. Crosby, 33 Neb. 33.) But a motion for 
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a new trial is not essential to a review of an equity cause 
on appeal. (Swansen v. Swansen, 12 Neb. 210.) In the 
course of the opinion in the case last mentioned it is said: 
“In our dual system of practice, an appeal in actions in 
equity may be taken to the supreme court from a final de- 
cree in the district court, at any time within six months 
from the rendition of the decree, and no motion for a new 
trial is necessary, while in actions at law and equity 
cases, taken on error to the supreme court, a motion for 
a new trial, containing the errors complained of, must 
have been filed and acted upon by the trial court.” In 
Ainsworth v. T'aylor, 53 Neb. 484, this court, in construing 
said section 675 of the Code of Civil Procedure, held that 
an appeal of an equity cause does not present for review 
the rulings of the court in the exclusion of proper evi- 
dence. The court, speaking through RYAN, C., said: “In 
this section there is no requirement that errors shall be 
assigned. If a party elects to appeal from a judgment 
in an equitable action, his election seems to imply that 
he is content to retry the cause in the supreme court upon 
the evidence actually considered by the district court.” 
(Vide Alling v. Nelson, 55 Neb. 161; Village of Syracuse v. 
Mapes, 55 Neb. 738; Frenzer v. Phillips, 57 Neb. 229.) If 
a motion for a new trial is not necessary to a review on 
appeal of an equity cause, it logically follows that the 
filing of such a motion could not extend the time for per- 
fecting an appeal. The transcript herein not having been 
‘filed in this court within six months from the entry of the 
decree the appeal is 


DISMISSED. 


JOHN N. IRENZER V. ALFRED R. DUFRENE. 
FILep APRin 6, 1899. No. 8661. 


1. Husband and Wife: Converancrs. A man cannot allege his wife's 
recalcitrance to avoid the consequence of failing to perform a 
lawiul contract made on the assumption that she would join 
him in executing a conveyance. 
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2. Estoppel. “Where a party gives a reason for his decision and con- 
duct touching anything involved in a controversy, he is estopped, 
after litigation has begun, from changing his ground and putting 
his conduct on another and different consideration.” (Ballou v. 
Sherwood, 32 Neb. 666.) 


3. Contracts: PERFORMANCE. Where stipulations of parties are de- 
pendent, and to be performed concurrently, mutual readiness to 
perform is an essential prerequisite to performance. 


: TENDER. The doctrine of tender, as understood in 
cases where the relation of debtor and creditor exists, is not 
applicable to mutual and concurrent promises. In this class of 
cases a party who has signified his readiness and willingness to 
perform has done all that he is required to do, until the other 
party is also ready and willing to perform his part of the 
agreement, : 


4. 


Error from the district court of Douglas county. 
Tried below before Buam, J. Reversed. 


The opinion contains a statement of the case. 1 


Will H. Thompson, for plaintiff in error: 


Where defendant assigns a reason for refusing to keep 
his agreement he cannot base his refusal on other grounds 
after he has been sued. (Moley v. Holtry, 41 Neb. 563; 
Ballou v. Sherwood, 32 Neb. 666; Olio & M. R. Co. v. Me- 
Carthy, 96 U. S. 258.) 

Plaintiff’s offer to cash the note was sufficient. (Smith 
v. Lewis, 26 Conn. 119; Clark v. Weis, 87 Ill. 488; Gould »v. 
Banks, 8 Wend. [N. Y.] 562; Wright v. Reed, 3 Durn. & E. 
[Eng.] 554; Duffy v. O’Donovan, 46 N. Y. 223; Rawson v. 
Johnson, 1 East [Eng.] 203.) 


Howard B. Smith, contra: 


The agent’s right to recover commission does not exist 
_until he furnishes a lender able, willing, and ready to 
make the loan. (Jones v. Stevens, 36 Neb. 849; Barber v. 
Hildebrand, 42 Neb. 400; Mayer v. Ver Bryck, 46 Neb. 221.) 
Plaintiff cannot recover, for the reason that he failed 
to cash the Spotts note. (Rice v. Gibbs, 40 Neb. 264.) 
32 
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SULLIVAN, J. 


This action was brought by John N. Frenzer against 
Alfred R. Dufrene and tried to a jury in the district 
court of Douglas county. In the first count of the peti- 
tion, with which alone we are concerned, it is alleged that 
there is due to the plaintiff from the defendant the sum 
of $375 on an express contract for services rendered in 
negotiating with the Penn Mutual Insurance Company 
for a loan upon Omaha real estate. ‘he defenses re- 
lied upon were (1) that the company did not make the 
loan and was not ready to make it, and (2) the non-per- 
formance by the plaintiff of a concurrent promise to cash 
a $1,500 note executed by Eugene Spotts to Julia Shaw 
and by her transferred to the defendant. The reply ad- 
mits that the plaintiff agreed to cash the Spotts note, 
avers a constant readiness on his part to perform the 
agreement, and notice to the defendant of that fact. 
The trial court was of opinion that the evidence was 
insufficient to warrant a verdict for the plaintiff and per- 
emptorily directed the jury to find against him. The 
court was wrong and the judgment rendered in favor of 
the defendant must be reversed. 

The evidence either establishes or tends to prove the 
following facts: The litigants reside in Omaha. The 
plaintiff is a real estate and loan agent. In 1894 the de- 
fendant desired to borrow $18,000 to be used in the con- 
struction of buildings upon real estate owned by him. 
The plaintiff proposed to negotiate the loan for a com- 
mission of two and one-half per cent. The defendant 
accepted the proposition, and his application for an $18,- 
000 loan, to be secured by a real estate mortgage, was 
soon after forwarded to the Penn Mutual Life Insurance 
Company at Philadelphia. The company declined to loan 
$18,000, but offered to loan $15,000. This offer was even- 
tually accepted in connection with an agreement on the 
part of Frenzer to cash the Spotts note and thus enable 
Dufrene to obtain at once the sum of $16,500 to use in 
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the construction of his buildings. The application to 
the loan company provided that the principal and interest 
of the loan should be paid, “at the option of the lender, 
in gold coin of the present standard of weight and fine- 
ness, or its equivalent.” There was some delay in con- 
summating the transaction, owing principally to appar- 
ent infirmities in defendant’s title to the property offered 
as security, so that before the bond and mortgage were 
ready for execution Frenzer, in fulfillment of a prior 
engagement, was obliged to make a trip to the state of 
California, In his absence his clerk, M. Grocox, was 
authorized to act for him. About April 10 the bond and 
mortgage were prepared and handed to the defendant 
for examination. He made some objection on account of 
the gold clause, but a day or two later handed the papers 
to Mr. Grocox to be sent to the loan company for ex- 
amination and approval. The company returned them 
about April 20, when they were delivered to the defend- 
ant to be signed and acknowledged. They were received 
for that purpose without objection. Not being presently 
returned, Grocox called at Dufrene’s office and also at 
. his residence several times to get them. He did not suc- 
- ceed in his purpose, but Dufrene informed him that they 
had not been signed; that Mrs. Dufrene was reluctant 
to sign on account of the gold clause, but that she would 
probably sign in a few days. The defendant also sug- 
gested that Grocox should not call again at the house 
until informed that the papers were ready for delivery. 
The papers were afterwards signed, but were not ac- 
knowledged or delivered, and nothing further was ever 
done by the defendant to bring the matter to a conclusion. 
When the note and mortgage were ready for delivery 
they were to be handed to the law firm of Montgomery, 
Charlton & Hall, who were thereupon to wire their client, 
the loan company, to forward the money. On May 3 Mr. 
Hall inquired of Dufrene why the loan had not been 
closed, and was informed that Mrs. Dufrene had not yet 
. signed the papers. No other reason was given. On May 
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15 Frenzer returned to Omaha and at once wrote to the 
defendant to know why the loan had not been closed and 
offering to cash the Spotts note. Dufrene did not reply. 
About May 26 the parties had a conversation, in which 
the defendant assigned as his only reason for not closing 
the loan that he objected to the gold clause and his wife 
refused to sign the mortgage. On June 4 Dufrene told 
’ Frenzer that he might yet close the loan and would let 
him know definitely in regard to the matter by the fol- 
lowing Thursday. As late as June 18 the loan company 
was ready to close the loan. Plaintiff has been ever ready 
to take the Spotts note. These are the facts which the 
jury might have found from the evidence; and they are 
quite sufficient to sustain a judgment in favor of the 
plaintiff. They show that Frenzer procured a lender 
ready, able, and willing to loan him $15,000, and that 
he refused, without adequate reason, to deliver the se- 
curities which he agreed to furnish. They show that in 
the first instance he refused to execute a mortgage con- 
taining a gold clause, but that he subsequently assented 
to the mortgage in the form in which it was submitted 
to him for execution. The refusal of Mrs. Dufrene to 
sign the papers does not, of course, release the defendant 
from his agreement to pay I‘renzer for the services which 
he performed. A man cannot plead his wife’s recalci- 
trance in avoidance of a lawful contract. The defendant 
now insists that he had other reasons for not executing 
the bond and mortgage to the insurance company. He 
assigned no other reason before the action was com- 
menced, and it is a justifiable deduction that no other 
existed. The other reasons referred to did not occur to 
him while the negotiations were pending, and are obvi- 
ously mere pretexts by which he now hopes to go scathe- 
less out of a just contract which he is unwilling to per- 
form. In Ohiod M. R. Co. v. McCarthy, 96 U. S. 258, it was 
said: “Where a party gives a reason for his conduct and 
decision touching anything involved in a controversy, he 
cannot, after litigation has begun, change his ground, 
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and put his conduct upon another and different consid- 
eration. He is not permitted thus to mend his hold.” 
This doctrine is distinctly approved in Ballou v. Sherwood, 
32 Neb. 666, and has been frequently enforced in other 
jurisdictions. 

But it is contended that if the plaintiff produced a 
lender ready to make the $15,000 loan, still he was not en- 
titled to his commission until he cashed the Spotts note 
or at least tendered performance of that branch of the 
contract. Yielding provisional assent to this proposition 
let us see how the matter stands on the evidence. The 
plaintiff was in fact prepared to take the Spotts note at a 
price agreed upon, and he so advised the defendant and 
asked to be notified by telephone, or otherwise, whenever 
the defendant was ready to proceed with the business. 
The defendant at no time signified a readiness to transfer 
the note or assign the mortgage securing it. It is claimed, 
however, that the defendant was not in default because 
Frenzer failed to make an actual tender of $1,500 in cur- 
rent funds. We think a tender such as is contemplated 
by the law governing the relation of debtor and creditor 
is not at all applicable to cases of this kind. The stipu- 
lations of the parties were dependent. They were to be 
performed concurrently and mutual readiness to per- 
form was an essential prerequisite to performance. 
Frenzer was ready to pay Dufrene $1,500, but he was not 
required to hand it over before receiving the Spotts note. 
He was not required to make an unconditional tender. 
He was not, after having signified his readiness, required 
to do anything until informed that the other party to the 
contract was also ready to carry it into execution. (2 Par- 
sons, Contracts [6th ed.] *528; Clark v. Weis, 87 Ill. 438; 
Smith v, Lewis, 24 Conn. 624, 26 Conn. 110.) In the last 
mentioned case it is said: “Some misapprehension or con- 
fusion appears to have arisen from the mode of expres- 
sion used in the books in treating of the necessity of a 
tender or offer by the parties, as applicable to the case 
of mutual and concurrent promises, The word ‘tender,’ 
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as used in such a connection, does not mean the same 
kind of offer as when it is used with reference to the pay- 
ment or offer to pay an ordinary debt due in money, 
where the money is offered to a creditor who is entitled 
to receive it and nothing further remains to be done, but 
the transaction is completed and ended; but it only 
means a readiness and willingness, accompanied with an 
ability on the part of one of the parties, to do the acts 
which the agreement requires him to perform, provided 
the other will concurrently do the things which he is re- 
quired by it to do, and a notice by the former to the latter 
of-such readiness. Such readiness, ability, and notice 
ave sufficient evidence of, and indeed constitute and im- 
ply, an offer or tender in the sense in which those terms 
are used in reference to the kind of agreements which 
we are now cousidering. It is not an absolute, uncon- 
ditional offer to do or transfer anything at all events, but 
it is in its nature conditional only, and dependent on, 
and to be performed only in case of, the readiness of the 
other party to perform his part of the agreement.” In 
the case at bar the agreement of the parties with refer- 
ence to the Spotts note was never carried into execution, 
because there never was a concurrent readiness to per- 
form. Dufrene never responded to Frenzer’s notification 
that he was prepared to fulfill his promise; and this fail- 
ure to respond was unquestionably sufficient to discharge 
the plaintiff from the obligation which the contract im- 
posed. But was there not another circumstance which 
produced precisely the same result? Remembering that 
the cashing of the Spotts note was a mere complemental 
transaction,—an indispensable incident of the loan,— 
the inference would seem warranted that its performance 
as an independent contract was never contemplated by 
either party, and that when the principal contract was 
abandoned it was intended that its accessory should be 
&ébandoned with it. However, as this question has not 
been discussed, we express no final opinion in regard to 
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it. The judgment is reversed and the cause remanded 
for further proceedings. 
REVERSED AND REMANDED. 


mid 


PETER FOX ET AL., APPELLEES, V. KOUNTZE BROTHERS 
ET AL., APPELLANTS. 
Finep Apri 6, 1899. No. 8812. 
t 


1. School Districts: Taxation: ACTION BY TAXPAYER. A taxpayer 
who has voluntarily paid taxes levied at the instance, and for 
the benefit, of one school district cannot maintain an action to 
compel the county treasurer to hold such taxes for the benefit 
of another school district. 


2. Taxation: UNLAwFuL Levy: Ingunction. A court of equity has 
power to enjoin the taxing authorities from making an unlawful 
levy which will result in casting a cloud upon land titles; but 
such power will not be exercised where it does not appear that 
such a levy is either threatened or contemplated. 


APPEAL from the district court of Adams county. 
Heard below before Beat, J. Reversed. 


‘Reavis & Reavis and A. H. Bowen, for appellants. 
M. A. Hartigan, contra. 


SULLIVAN, J. 


The appellees, for themselves and others similarly situ- 
uated, commenced this action in the district court against 
the appellants and obtained the judgment which is now 
before us forreview. The material facts disclosed by the 
record are these: In 1873 school district 384 of Adams 
county was duly organized, and has ever since existed as 
a public corporation. <A portion of its territory, by rea- 
son of a readjustment of county boundaries, now lies in 
Hall county and is there known as district 21.. This fact, 
however, is of no importance in the case and the district 
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will hereafter be referred to by its original designation. 
In order to obtain money with which to build a school- 
house the district, soon after its organization, issued two 
interest-bearing bonds for the sum of $500 each. These 
bonds were sold to Kountze Bros., who, in 1878, recov- 
ered a judgment upon them for the sum of $1,258.98 in an 
action brought against school district 34. In November, 
1874, a portion of the territory belonging to district 34 
was lawfully detached therefrom and, with other con- 
tiguous territory, erected into a new school district, 
which is known as district number 52 of Adams county. 
There was no division of property or liabilities. District 
34 retained the old schoolhouse and district 52 built a 
new one with the proceeds of bonds issued by it for that 
purpose. To raise funds with which to pay a balance yet 
remaining due on the Kountze judgment the county 
board of Adams county, in 1892, levied a tax of twenty 
mills upon all the property within the original bounda- 
ries of school district 34. - The plaintiffs are resident tax- 
payers of that portion of district 52 which was detached 
from district 34. They have voluntarily paid the tax 
charged against their property for the satisfaction of the 
Kountze judgment, and the money thus paid is now in 
the hands of the county treasurer. To keep it there until 
a final decree should be rendered an injunction was 
granted at the beginning of the suit. The specific pur- 
poses for which the action was instituted are clearly 
stated in the brief of plaintiffs’ counsel. After denying 
that the petition was framed with a view of recovering 
the money in the hands of the treasurer he proceeds to 
say: “Appellees are not seeking a recovery, but are ask- 
ing that the money taken from the taxpayers be retained 
for the benefit of district 52; that they be protected 
against future levies for this unlawful and unauthorized 
purpose. This was the relief sought—and the money 
collected should be applied for the benefit of the terri- 
tory where it was raised.” The trial court made no final 
disposition of the money in question, but did perpetually 
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enjoin the payment of any portion of it to Kountze Bros. 
The decree also restrained the taxing authorities of 
Adams county from making any future levy to satisfy the 
judgment against district 34. Both by demurrer and 
answer the defendants challenged the sufficiency of the 
petition to entitle the plaintiff to any equitable relief, 
and they now insist that no case has been made of which 
a court of equity can take cognizance. We think they 
are clearly right. The money raised by the twenty-mill 
levy was voluntarily paid. The plaintiffs do not claim 
that they are entitled to recover it back, but contend that 
it should be held by the treasurer for the benefit of dis- 
trict 52. But this district, it is evident, has neither a 
legal nor equitable title to the money. The tax was not 
laid at its instance nor for its benefit, but at the instance 
and for the benefit of district 34. Besides, the plaintiffs 
have no commission authorizing them to champion the 
cause of district 52. They cannot act as its guardian and 
invoke the action of the court in its behalf. It is a cor- 
poration endowed by law with ample capacity to act for 
itself and assert its rights at such time and in such man- 
ner as its officers may deem proper. It was made a party 
to the action, but its answer is not in the record, and we 
are, therefore, not informed as to its attitude toward the 
proceeds of the tax in the hands of the county treasurer. 
We know, however, that it does not complain of the de- 
cree, which fails to enforce any claim which it may have 
asserted. 

Are the plaintiffs entitled to a decree protecting them 
from future levies? Not unless future levies are threat- 
ened by the taxing authorities; and upon this question 
the record is entirely silent. It is not alleged that any 
further levy upon the property of plaintiff is contem- 
plated by any one; and it does not appear from the evi- 
dence that a levy upon any property will be necessary to 
satisfy the Kountze judgment. It is quite apparent that 
plaintiffs’ lands in Kenesaw precinct are not at present 
overcast, or seriously threatened, by any cloud which the 
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county board or other officials of Adams county intend 
to create in the interest of either Kountze Bros. or dis- 
trict 34. The judgment of the district court is reversed 
and the action dismissed. 


REVERSED AND DISMISSED. 


Grorcr W. McBripr, APPELLANT, v. JOHN A. WAKE- 
FIELD ET AL., APPELLEES. 


FILED APRIL 6, 1899. No. 8816. 


1. Mortgages: Ricnts or MortcacEc Wo PuRcHASES OrnEeR Lrens. 
A mortgagee who contracts with the mortgagor to “take care 
of” other incumbrances upon the mortgaged property may pur- 
chase, and take an assignment of, a lien covering the property 
described in the mortgage and other property, and may after- 
. wards assert such lien aguinst the other property; and this he 
may do notwithstanding the fact that the mortgagor was 
legally bound to discharge the lien against the other property. 


2. Void Judgments: Inyuncrion. A court of equity will not grant 
relief against an irregular or void judginent unless it appears 
that there is a defense to the action in which the judgment was_ 
rendered. 


APPEAL from the district court of Douglas county. 
Heard below before POWELL, J. Affirmed. 


B.N. Robertson, for appellant. 
Montgomery & IHall, contra. 


SULLIVAN, J. 


In 1891 John C. Luke was the owner of twenty-six lots 
in Luke & Templeton’s Addition to the city of Omaha. 
Upon this property the Winona Savings Bank had a first 
mortgage to secure an indebtedness of $8,000. FHugo 
Leubben had a second mortgage on twenty of the lots 
to secure a note for $350. - This note was transferred to 
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the German Savings Bank as collateral security and by 
it reduced to judgment in an action brought for that pur- 
pose in the county court of Douglas county. After the 
execution ald recording of the mortgages above men- 
tioned Luke sold lot 18 to George W. McBride. This lot 
was subject to the lien of both mortgages, and the pur- 
chaser expressly assumed the payment of $400 of the in- 
debtedness to the Winona Savings Bank. The deed 
made no reference to the Leubben mortgage, but con- 
tained a general covenant against incumbrances. It was 
recorded in December, 1891. Afterwards Luke executed 
-to John A. Wakefield a deed conveying five of said lots, 
upon which houses weve then in process of construction. 
In ccnsideration of the conveyance Wakefield agreed to 
complete the houses and “take care of the indebtedness 
now existing on said property, and hold said property 
under said deed as security for total amount of such sums 
paid and supplies furnished, together with interest at ten 
-per cent per annum upon such sums paid or supplies fur- 
nished from date of paying or supplying same.” The 
Leubben mortgage was a lien on one of the lots conveyed 
to Wakefield, and, in performance of his contract, he was 
obliged either to purchase it or pay it off. Which line 
of action he pursued is one of the controverted questions 
in the case. In February, 1893, the Winona Savings 
Bank commenced an action to foreclose its mortgage, 
making Luke, McBride, Wakefield, and others parties de- 
fendant. The answer day was March 20. Immediately 
after service of Summons upon him McBride called upon 
the plaintiff’s attorney and in consideration of the pay- 
ment of $416 obtained a release of Jot 18 from the lien of 
‘the first mortgage. He also secured the attorney’s prom- 
ise to dismiss him from the action. This promise was not 
performed. Afterwards Wakefield filed an answer in 
which he demanded a foreclosure of the Leubben mort- 
gage and pleaded facts showing his right to that relief. 
In due time McBride was defaulted and a decree ren- 
(lered against him in accordance with the prayer of the 
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cross-petition. In execution of this decree lot 18 was 
sold to Wakefield, who now holds the legal title to the 
property. The present action was instituted by McBride 
against Wakefield to vacate the decree of foreclosure and 
the order confirming the sale, to set aside the sheriff’s 
deed to the defendant, and to quiet plaintiff’s title to the 
lot. The trial court found the issues in favor of the de- 
fendant and rendered judgment dismissing the cause. 
The plaintiff brings the record here for review by appeal. 

The first question to be considered is the character of 
the transaction between Wakefield and the German Sav- 
ings Bank. If it was in substance a payment of the in- 
debtedness secured by the Leubben mortgage, then, of 
course, that instrument ceased to be a lien on the plain- 
tiff’s property, and the decree of foreclosure was mani- 
festly unjust. There are circumstances which tend 
strongly to sustain plaintiff’s theory that an absolute 
payment was intended, but they are not controlling or 
decisive. Wakefield was bound by the terms of his con- 
tract to “take care” of the indebtedness existing against 
the lots conveyed to him. These lots with others rested 
under a common burden, and he was certainly not re 
quired to remove this burden from all the property and 
look to part of it for reimbursement. His obligation was 
not to pay off and discharge all existing liens but to “take 
care” of them. He was under no obligation at all with 
reference to lot 18; its exoneration was not within the 
purview of his contract. To protect himself he had the 
undoubted right to take an assignment of the Leubben 
mortgage, keep it on foot and resort to it if necessary. 
He did take an assignment, and thus succeeded to the 
rights of the former owner. From a careful examination 
of all the evidence we think the trial court was right in 
finding that the mortgage survived the assignment and 
was a valid and esforceable lien against the plaintiff’s 
property. It is true that it was Luke’s duty to discharge 
the lien against McBride’s lot, but that duty was never 
transferred to, or assumed by, Wakefield. To construe 
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the transaction in question as a payment would involve 
the assumption that Wakefield did more than he agreed 
to do,—that his performance exceeded his promise. 

It is further contended that the decree of foreclosure in 
favor of Wakefield is void because the amended answer 
was filed without leave and after answer day. Both an- 
swers sought a foreclosure of the same mortgage, and 
while the judgment may have been irregular it was not 
void. Neither is it inequitable. Wakefield was entitled 
to have lot 18 sold to satisfy the amount due on the Leub- 
ben mortgage. This amount the defendant does not 
offer to pay. He does not offer to do equity, and he is 
therefore not entitled to the relief demanded. The judg- 
ment is 


AFFIRMED. 


' 
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roe = , 


WILLARD HAMMOND, APPELLANT, V. CHAMBERLAIN 
BANKING HOUSE BY AL., APPELLEES. 


Fmzp APRIL 6, 1899. No. 8832. 


1. Judicial Sale: RicutTs of PuRcHASER: Prior Liens. A purchaser at 
a judicial sale cannot, in the absence of special circumstances, 
maintain an original action to enjoin the enforcement of a 
prior lien of which he was ignorant at the time he acquired his — 


title. i 

2. ° . If one who has bought property at a ju- 
dicial sale under a mistake of fact in regard to the title, dis- 
covers his error before confirmation, his ordinary remedy is an 
application to the court to be released from his bid. 

3. + MISREPRESENTATION OF SHERIFF: LIABILITY OF PLAINTIFF. 


A creditor is not responsible for erroneous representations made 
by an officer conducting a sale under process issued on a judg- 
ment in his favor, unless he has either authorized such represen- 
tations or acquiesced therein. 


4. Action by Purchaser at Judicial Sale for Injunction Against 
Enforcement of Prior Lien: JUDGMENT FOR DEFENDANTS. The 
evidence examined, and held to sustain the findings and judg- 
ment of the trial court. 
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APPEAL from the district court of Johnson county. 
Heard below before Lurron, J. Affirmed. 


Daniel I’. Osgood, for appellant. 


M. B.C. True, contra, 


SULLIVAN, J: 


This suit was commenced by the appellant to obtain 
a perpetual injunction against a threatened execution 
sale of eighty acres of his real estate in Johnson county. 
The property was originally owned by George Goracke, 
for the satisfaction of whose debts it was regularly sold 
to Hammond by the sheriff, acting under valid orders of 
sale issued out of the district court in certain actions 
wherein the Chamberlain Banking House and others 
were plaintiffs and Goracke was defendant. Prior to the 
lien of the judgments on which the orders of sale issued, 
were a mortgage in favor of the Tecumseh National 
Bank, a judgment for about $100 in favor of the Cham- 
berlain Banking House recovered in 1893, a judgment in 
favor of W. B. Compton recovered in 1894, and the taxes 
due for the last named year. The theory of Hammond 
is that the land was, with the authority and consent of 
‘the Chamberlain Banking House, sold subject only to the 
lien of the mortgage and taxes. The question for deci- 
sion is one of fact. There is some conflict in the evi- 
dence, but the trial court was undoubtedly right in find- 
ing the issues in favor of the defendants. he sheriff 
announced at the sale that the property would be sold 
subject to the mortgage and the taxes, but he did not de- 
clare that those were the only prior liens. Hammond may 
have put that construction upon the language used and 
may have acted on a false assumption in making his bid, 
but that was his fault; and he certainly cannot dllege his 
own palpable negligence as a ground for relief in an orig- 
inal action. It has been even held that a purchaser at a 
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foreclosure sale could not be released from his bid al- 
though it was made under a mistake resulting from an 
unwarranted overconfidence in representations of the 
officer making the sale. (Norton v. Nebraska Loan & Trust 
Co., 35 Neb. 466; same case on rehearing, 40 Neb. 394.) 
Whatever may be said of the doctrine of the Norton Case, 
it is entirely clear that in the case at bar there was no 
circumstance which deterred or forbade the appellant. 
from exercising for his own protection that reasonable 
caution and vigilance which the rule of caveat emptor ex- 
acts of those who purchase property at judicial sales. 
He should have acquainted himself with the condition of 
the title in which he was about to invest his money. He 
should not have relied upon the sherifi’s statement nor 
on his own inference from the fact stated. That the rep- 
resentative of the Chamberlain Banking House neither 
authorized nor knew of the special announcement made 
by the sheriff is pretty conclusively established. It is 
also proven quite satisfactorily that Hammond’s attor- 
ney had actual knowledge of the prior judgment before 
the order of confirmation was entered. This being so, 
he should have resisted confirmation and asked to be 
released from his bid. This was a plain and adequate 
remedy, and, under the circumstances, it was the only 
remedy available. The judgment is obviously right 
and is 
AFFIRMED, 


-SOCIETY OF THE HOME FOR THE F'RIENDLESS V. STATE OF 
NEBRASKA, 


FILED APRIL 6, 1899. No. 10590, 


1. State Institutions: HomME FoR THE FRIENDLEsS. The institution 
established under the authority of the act of February 28, 1881, 
entitled “An act to establish a home for the friendless in the 
state of Nebraska, and to provide for the erection and location 
and government of the same,” is a state institution. 
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2. 


By section 4 of said act the Society of the Home 
for the Friendless, an eleemosynary corporation, was given su- 
pervision of said institution, subject to the paramount authority 
of the board of public lands and buildings. 


: VESTED RieHTs. The supervision given to said so- 
ciety over the home for the friendless was a mere privilege, and 
not a vested, irrevocable right. It depended upon’ the statute 
and was entirely extinguished when section 4 was repealed. 


: TITLE To Property. In establishing a home for the 
friendless under the authority of said act the board of public 
lands and builings could not lawfully purchase a building site 
and take the title thereto to the state in trust for the Society 
of the Home for the Friendless. 


: : Trusts. Real estate purchased by the board 
of public lands and buildings upon which to erect a home for the 
friendless was conveyed to “the state of Nebraska for the use 
and benefit of the home for the friendless.” Held, That the 
clause, “for the use and benefit of the home for the friendless,” 
was not designed to create a trust, but was merely descriptive 
of the use to which the property should be devoted by the state. 


Error from the district court of Lancaster county. 
Tried below before HoLMEs, J. Affirmed. 


J. H. Broady and H. A. Babcock, for plaintiff in error. 


C. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
‘Attorney General, for the state. 


SULLIVAN, J. 


This was an action for the recovery of real property 
brought by the state against the Society of the Home for 
the Friendless. In obedience to a peremptory instruc- 
‘tion the jury found in favor of the plaintiff and judgment 
was rendered on the verdict. The property in dispute 
is a small tract of land in the city of Lincoln upon which 
stands a dwelling-house used as a home for destitute and 
friendless women and children. It is conceded that the 
legal title to the premises is in the state, but the defend- 
ant insists that it is the equitable owner, and therefore 
rightfully in possession. The essential facts are not con- 
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troverted. In 1876 the defendant came into existence as 
a corporation with the avowed object of affording protec- 
tion and employment, or assistance, to worthy and desti- 
tute women and children until permanent homes and 
means of subsistence could be provided for them. By 
resolution of its board of directors the society, soon after 
its incorporation, adopted, for business purposes, the 
name “Home for the I’riendless,” and by this designation 
it has been generally known. Originally it was without 
a habitation. It received no assistance from the state, 
and in the prosecution of its benevolent work depended 
for its resources upon private charity. In 1881, however, | 
there was, at the instance of the society, initiated a meas- 
ure of legislation which resulted in the adoption of the 
following statute: 

“Section 1. That a home for the friendless shall be es- 
tablished in the state of Nebraska. 

“Sec. 2. The location of said home shall be under the 
supervision of the board of public lands and buildings, 
and shall be located at the city or town which shall, after 
duly advertising for bids for its location, donate the larg- 
est amount to said home. 

“Sec. 3. The sum of five thousand dollars, or so much 
thereof as may be necessary, is hereby appropriated out 
’ of the general fund of the treasury for the erection of said 

home. 

“Sec. 4. The government of said home shall be by and 
under the supervision of the Society of the Home for the 
Friendless; Provided, That nothing herein contained shall 
be so construed as to prevent the board of public lands 
and buildings from establishing rules and regulations for 
the government of such home in any manner.” 

Proceeding under the authority of section 2 of this act 
the board of public lands and buildings advertised for 
bids. The people of Lincoln offered the largest donation 
and the home was accordingly located in this city. The 
board then purchased the land, and constructed thereon 
the buildings now occupied by the defendant. The deed 

33 
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by which the state acquired title recites that the prop- 
erty is conveyed to “the state of Nebraska for the use and 
benefit of the home for the friendless in the state of Ne- 
braska.” As soon as the buildings were completed the 
society took possession of the premises and has ever since 
occupied the same. In its new quarters it has carried 
on the work for which it was incorporated. It has been 
the almoner of much private bounty and, since 1883, has 
expended more than a quarter of a million dollars appro- 
priated by the legislature for the benefit of the “Lome 
for the Friendless.” In 1897 section 4 of the act of 1881 
was repealed and the management of the home, under 
the supervision of the board of public lands and build- 
ings, was committed by the statute to officers and em- 
ployés of the state to be appointed by the governor. 

If we rightly understand the position of counsel for the 
defendant it is that the act of 1881 was intended to rec- 
ognize and confirm the existence of the defendant as an 
eleemosynary institution and to provide for it a suitable 
abiding place, and that, in execution of this purpose, the 
legal title to the property in dispute was conveyed to the 
state to hold in trust for the society. The argument is 
ingenious but not sound. In the first section of the act the 
legislature spoke with reference to the future. It did 
not assume to create an institution at once by legislative 
fiat. The first section declared that a home for the 
friendless should be established. The second section 
provided how and when and where it should be estab- 
lished. The third section provided the means for bring- 
ing the home into existence, and the fourth made pro- 
vision for its government. The home contemplated by 
the legislature was a physical home—a place where the 
unfortunates of society, the jetsam and flotsam of life’s 
restless sea, might find a temporary refuge, clothing and 
food, and shelter and rest. This is demonstrated by the 
language of section 4, which provided that the govern- 
ment of “said home”-——that is, the home mentioned in the 
preceding sections—should be under the supervision of 
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the Society of the Home for the Friendless. Surely the 
legislature did not commit the folly of saying that the 
defendant by its business name should be under the su- 
pervision of the defendant by its corporate name. The 
deed to the state must be construed in the light of the 
statute authorizing the purchase of the property therein 
described. he board of public lands and buildings pos- 
sessed no power to buy land and construct buildings for 
the defendant. An attempt to do so would be a misap- 
propriation of public funds. We are not warranted in 
holding that the language quoted from the deed was in- 
tended to create a trust, but if that were the intention, 
the trust would be void. The property having been 
bought with the state’s money, the state, both in law and 
in equity, would be the owner. We think, however, that 
the purpose of the language was to describe the use to 
which the property should be devoted and not to create a 
trust. The judgment is clearly right and is 


AFFIRMED. 
Harrison, C. J., not sitting. 


StTaTe oF NEBRASKA, EX REL. AGGU AXEN, TREASURER 
OF STANTON Country, V. JOHN B. Meservy, TREAS- 
URER OF THE STATE OF NEBRASKA. 


FILED APRIL 6,1899. No. 10549. 


1. Officers: ComMPENSATION. A public officer is required to perform the 
duties of his office, however onerous they may be, for the com- 
pensation fixed by law. 


2. County Treasurers: STATE FunDs: PAYMENT TO STATE TREASURER. 
By section 165 of the revenue act the treasurers of the several 
counties are required to pay into the treasury of the state twice 
each year, and at such other times as the state treasurer may 
require, all funds in their hands belonging to the state. 


3. : : . The duty thus imposed is not discharged by 
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delivering such funds to an express company or other carrier for 


transmission. 

4, : Recriprs. The state treasurer is required 
to issue receipts to county treasurers only for state warrants 
actually delivered to him and for money actually paid into the 
treasury of the state. 

5. : Express Cuarces. A county treasurer who 


sends state funds by express to the state treasurer, without pre- 
payment of express charges, is entitled to receipts only for the 
amount received by the state treasurer after deducting the cost 
of carriage. 


ORIGINAL application for mandamus to require the 
state treasurer to issue, without deducting express 
charges, receipts for the full amount of state funds which 
relator forwarded by express to the state treasury. Writ 
denied. 


John A. Ehrhardt and G@. A. Eberly, for relator. 


References: State v. Lincoln County, 18 Neb. 283; Suther- 
land, Statutory Construction sec. 288; Sniffen v. City of 
New York, 4 Sand. [N. ¥.]193; Mechem, Agency [2d ed.] 
sec. 653; 1 Am. & Eng. Ency. Law [2d ed.] 1117; 19 Am. 
& Eng. Ency. Law [1st ed.] 541. 

C.J. Sinyth, Attorney General, and W. D. Oldham, Deputy 
‘Attorney General, contra. 


SULLIVAN, J. 


This is an original application for a writ of mandamus 
to compel the respondent, John B. Meserve, as state 
treasurer, to issue to the relator, as treasurer of Stanton 
county, duplicate receipts for state funds sent by express 
from the city of Stanton to the city of Lincoln on or about 
December 1, 1898. The amount forwarded was $731.57, 
but the express charges not having been prepaid the sum 
actually received by the respondent and paid into the 
state treasury was only $719.72. The relator contends 
that he is entitled to be credited with, and to receive re- 
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ceipts for, the entire amount delivered by him to the 
express company, and not merely for the net amount 
received by the respondent after paying the cost of car- 
riage. The validity of this claim is the only question for 
decision in the case and is raised by demurrer to the peti- 
tion, which, by mutual consent, stands for the alternative 
writ. 

We have carefully considered the various statutory 
provisions, as well as the text-books and adjudged cases, 
to which our attention has been directed, but without 
being persuaded that the respondent is under legal ob- 
ligation to issue receipts for money which never came 
into his hands. Section 165 of the revenue act is as fol- 
lows: “The treasurers of the several counties shall pay 
into the state treasury all funds in their hands belonging 
thereto, on or before the tenth day of February and tenth 
day of October in each year, and at such other times as 
the state treasurer shall require, and funds so paid in 
shall be the identical state warrants, if any, received by 
the treasurer for payment of the taxes, or in coin, or in 
treasury notes of the United States.” This section, in 
plain terms, imposes on the treasurer of each county the 
duty of paying into the state treasury all the funds in his 
hands belonging to the state. Delivery to a carrier is 
obviously not a fulfillment of this obligation. The propo- 
sition needs no elaboration; it is enough to state it. 
With the equity of the rule we have nothing to do. A 
public officer must perform every service required of him 
by law, and he must look to the statute for his conpen- 
sation. If it provides none, then the services are gratui- 
tous. (State v. Silver, 9 Neb. 85; Bayha v. Webster County, 
18 Neb. 181; Adams County v. Hunter, 78 Ia. 328; Deeatur v. 
Vermillion, TT Il. 315; Troup v. Morgan County, 109 Ala. 
162; Sampson v. Rochester, 60 N. H. 477.) A person ac- 
cepting a public office takes it with its burdens, and 
whenever those become insufferably oppressive he may 
resort to that excellent and adequate remedy which a 
wise legislative foresight has provided, viz., a letter of 


454 NEBRASKA REPORTS. [VOL. 59 


Doolittle v. American Nat. Bank of Omaha, 


resignation addressed to the proper authority. The peti- 
tion does not state a cause of action and the writ is there- 
fore denied. 

WRIT DENIED. 


WILLIAM F. DooLIrrLr Er AL. V. AMBRICAN NATIONAL 
BANK OF OMAHA. 


Finep Aprit 19,1899. No. 8825. 


1. Rulings on Pleadings: TRANSCRIPT For Rivirw. In the absence of 
a pleading from the transcript presented to this court in an error 
proceeding, an alleged error of the trial court in sustaining a 
motion to strike out portions of said pleading cannot be re- 
viewed. 


2. Review of Interlocutory Order: DELAY or TRIAL. The pendency of 
attempted review by error proceeding of an order in a case not 
final does not furnish forceful reason for the delay of a trial of 
the cause on its merits. 


3. Bill of Exceptions: IxTENsIon or Truk: Revirw. An order of re- 
fusal to extend the time within which to prepare a bill of excep- 
tions which does not appear of record cannot be reviewed. 


4. 


: Evipence: Revirw. If there is no bill of exceptions, ques- 
tions which for their due consideration require an examination 
of the evidence cannot be determined. 


5. Conflicting Evidence: Revirw. A determination of matters of fact 
based upon conflicting evidence and sustained thereby will not 
be disturbed on review. 


6. New Trial: TIME To FILE Morion. A motion for a new trial is 
without force if filed after final adjournment of the term of 
district court during which the trial occurred. 


Error from the district court of Douglas county. 
Tried below before HOPEWELL, J. Affirmed. 


David Van Etten, for plaintiffs in error, 
Howard B. Smith, contra. 


Harrison, C. J. 


This action was instituted by defendant in error in the 
district court of Douglas county Tebruary 3, 1894, to re- 
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cover of plaintiffs in error an amount alleged to be its 
due on a promissory note signed by them. For plaintiffs 
in error there was filed on October 26, 1894, what was 
styled a “substituted answer,” and a motion was filed for 
the bank that portions of the substituted answer be 
stricken out, which motion was on hearing sustained. 
Without awaiting the trial and judgment in the action 
there was an attempt to present to this court for review 
the order striking out portions of the “substituted an- 
swer.” To this error proceeding there was filed an ob- 
jection to the jurisdiction on the ground that the order of 
which there was complaint was not a final one. The 
objection was sustained and the proceeding dismissed. 
In the meantime issues had been joined in the district 
court on the merits of the action, and of them there had 
been a trial, which resulted in a verdict in favor of the 
bank. At some time during the course of the action in 
the district court there was filed what was designated an 
“amended substituted answer,” but this was apparently 
without leave of court obtained. At the time the motion 
to strike out portions of the “substituted answer’ was 
sustained it was a part of the order that the parties were 
given seven days from this date in which to prepare and 
present for the inspection of the court an amended an- 
swer. It does not appear that there was any compliance 
with the portion of the order just quoted. There was a 
motion for a new trial, which was heard, and on consid- 
eration overruled. The plaintiffs in error did or could 
not procure a bill of exceptions within the time allowed 
or apparently at any time, or have not done so. The first 
motion for a new trial was filed of date October 26, 1895, 
and on November 7, 1895, and of the September, 1895, 
term of the court, was overruled and judgment rendered 
on the verdict. On October 28, 1896, a second motion for 
a new trial was filed, which reads as follows: “Now come 
defendants and move the court to vacate and set aside 
the judgment and verdict herein and grant a new trial 
in said action, for the reason that, without the fault of 
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defendants, they have been unable to obtain a bill of ex- 
ceptions of the proceedings and evidence on trial, and 
thereby have so been deprived of their right to be heard 
in the court of last resort of said state. This motion is 
supported by the affidavits hereto attached, marked Ex- 
hibits ‘A’ and ‘B,’ respectively, hereof, and hereby made 
a part of this action.” ‘This was during the September, 
1896, term of the court. The trial term adjourned sine dic 
January 4,1896. This motion was heard and overruled, 
the order in the matter being of date November 4, 1896. 
The cause has been removed to this court by petition in 
error, 

It is argued that the district court erred in its order to 
strike out portions of the “substituted answer.” This 
must fail, for the reason that the said answer is not a part 
of the transcript filed here and without it we cannot ex- 
amine or determine the question raised. The answer to 
which we have just referred was with the bill of excep- 
tions of the hearing on the second motion for a new trial, 
but was omitted therefrom by the trial judge who settled 
and allowed the bill, and it has not been made of the 
transcript and is not before us for consideration. At 
the time the case was called for trial on its merits it was 
objected that it could not then be heard, for the reason 
that to secure a reversal of the order to strike out por- 
tions of the “substituted answer” a proceeding in error 
had been instituted in the supreme court and was then 
pending. This objection was not countenanced, and 
that it was not is now urged as anerror. The order was 
not a final one, and that there had been an attempt to 
lodge an error proceeding in this court to review it fur- 
nished no reason for any delay in the trial of the cause 
on its merits in the district court. 

It is complained that there was an error committed in 
overruling a motion for an extension of time within 
which to prepare a bill of exceptions. There is no such 
motion embodied in the transcript before us, but it is con- 
ceded it was made of date February 14, 1896. The judge 
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who presided at the trial had then retired from office. 
That the motion was ever denied does not appear. There 
is a showing in the bill of exceptions that counsel for 
plaintiffs in error wrote to the judge who had heard the 
trial and received.a letter from him in reply in which he 
declined to sign or make an order of extension of time for 
preparation of a bill of exceptions, but there is no order 
or matter of record in the court on this subject which 
can be reviewed. In the absence of a bill of exceptions 
we cannot review any of the assignments of error which 
for their due consideration and decision would require 
an examination of the evidence. 

It is also contended that it was an error to overrule the 
second motion for a new trial. It was not filed until 
after the close of the term of court during which the trial 
occurred and was not entitled to be heard and sustained. 
(Code of Civil Procedure, sec. 316.) If it be conceded 
that it was competent for the trial court to entertain the 
motion filed of the time that it was, then its decision by 
which it overruled the motion was based upon conflict- 
ing evidence, of which there was sufficient in its support, 
and it will not be disturbed. The judgment of the dis- 


trict court must be 
AFFIRMED. 


CHARLES H. HOFMANN Vv. EuGENE A. TUCKER, ADMIN- 
ISTRATOR. 


FILED APRIL 19,1899. No. 8868. 


1, Action by Administrator to Recover Property Fraudulently Trans- 
ferred. An administrator cannot maintain a suit under , the 
provisions of section 211, chapter 23, entitled “Decedents” (Com- 
piled Statutes 1897), unless there are debts of the deceased to 
be paid and insufficient assets to discharge them, and, ordinarily, 
the claims must have been allowed or adjudicated against the 
estate. 


2. 


; PLEADING AND PRooF; VaRIANCcE, If the pleading is of al- 
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lowed claims, and the proof is of claims presented but not ad- 
justed at the time of the institution of the action, there is a 
variance. 


: Finpine For PLArntTirF: Evinpencre. The finding and judg- 
ment of the district court held net warranted or sustained upon 
any entertainable theory of the issues presented and evidence 
adduced in their support. 


ErxRor from the district court of Richardson county. 
Tried below before Baucock, J. Reversed. 


Edwin Falloon and James Falloon, for plaintiff in error. 


Clarence Gillespie, Francis Martin, and EH. A. Tucker, 
contra. 


HARRISON, C. J. 


It was alleged in the petition herein that Charles Hof- 
mann, then a resident of Richardson county, died on or 
about January 25, 1893, and that he left no last will and 
testament, and on September 8, 1893, the defendant in 
error was by the proper court appointed administrator 
of the estate of the deceased, gave his bond, and, after the 
completion of usual preliminary proceedings, entered 
upon his duties as such administrator; that claims 
were presented and allowed, in the aggregate the sum of 
$2,000, and there were further claims of which the admin- 
istrator had information which would probably be pre- 
sented for adjustment; that Charles Hofmann, at the 
time of his death, was the owner and in possession of cer- 
tain personal property which had been appropriated by 
Charles H. Hofmann, a defendant in the action, now 
plaintiff in error, and the administrator had been unable 
to obtain possession or control of any portion or article 
of the personal estate of the deceased, and the whole of 
it, or its proceeds, if he could have reduced it to posses- 
sion and disposed of it, would not- have been sufficient 
to discharge the claims allowed against the estate. It 
was further pleaded that Charles Hofmann, at the time 
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of his death, was the real and equitable owner of 240 
acres of land, a farm in Richardson county (it was spe- 
cifically described in the petition), of the value of $6,000 
or $7,000; that the greater number of the debts which 
had been allowed against the estate were contracted 
prior to February 20, 1888; that on February 22, 1888, 
Charles Wofmann and his wife executed a warranty deed, 
by which they purported a conveyance of the land, to 
which allusion has been made, to his two sons, Charles 
H. Hofmann and Fred W. Hofmann, and said deed was 
duly filed and recorded in the proper office and book 
April 14, 1888. For some further statements we will 
quote from the petition: “The said deed was so made 
without any consideration whatever and covered all the 
land owned by sail deceased, and the same was, in truth 
and in fact, made to the said grantees in trust to pay the 
debts of deceased, although no trust was recited therein, 
and the consideration was falsely stated to be $5,000. 
_No such amount of money and no amount whatever was 
in fact paid for such conveyance. Said Charles Hof- 
mann always, after the execution of said deed, claimed to 
be the owner of said land, and he paid the taxes thereon 
to the time of his death. The said deed was executed 
and received by the grantees in fraud and to defraud 
the creditors of Charles Hofmann, which fact was then 
and there well known to the said grantees named in the 
deed.” “On the 30th day of January, 1893, said Fred W. 
Hofmann conveyed all his interest in the above described 
land to his brother, Charles H. Hofmann, in considera- 
tion of $1,000, by deed recorded February 2, 1893, in book 
58, page 594, of the records of said county. It was fur- 
ther stipulated between said last named parties that as a 
further consideration of said deed Charles H. Hofinann 
was to pay all the debts of the estate of said Charles Hof- 
mann, deceased. Said agreement is shown and evi- 
denced by an article of agreement in writing and now in 
the hands of Charles H. Hofmann, or his attorney, 
Charles H. Herold, of Bern, Kansas.” The prayer was 
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that the warranty deed to the sons be declared null and 
void, and the administrator be authorized to sell the land 
for the payment of the claims against the estate. IT*or 
Tred W. Hofmann there was filed a disclaimer of any 
interest in the subject of the action. In the answer of 
Charles H. Uofmann there was an admission that the 
land described in the petition was on .the date stated con- 
veyed by the father to the two sons; that at the time the 
father was indebted to certain persons in sums stated in 
the answer; also that he had for a sufficient valuable con- 
sideration become charged with the care and mainte- 
nance of his idiotic sister; that the sons, in consideration 
of the conveyance to them of the land aforesaid, assuined 
the payment or discharge of the obligations of the father 
which were set forth in the answer, and had duly per- 
formed their agreements. It was further answered for 
Charles H. Hofmann that he had purchased and received 
a conveyance of the interest in and to the land of his 
brother, Fred W. Hefinann. It was also stated that the. 
father, when he conveyed the land to his sons, was pos- 
sessed of sufficient other property to discharge his debts, 
and that none of the claims to which reference was made 
in the petition were contracted prior to February 22, 
1888, the date the father conveyed the land to his two 
sons. There was also a plea of the bar of the statute of 
limitations.. The reply was a general denial of all the 
material allegations of new matter in the answer. 

After the trial of the issues presented the court made 
a finding “That the real estate in question was deeded 
by the deceased in his lifetime, Charles Hofmann, to his 
two sons, Charles Hofmann and Irederick Hofmann, 
charged with the payment of all the legal debts of the 
grantor,” and adjudged “That the claims allowed against 
the estate of the said Charles Hofmann, deceased, be, 
and the same are hereby, declared to be a charge and lien 
against the real estate of Charles Hofmann, deceased, 
described in the plaintiff’s petition herein.” The peti- 
tion was’ so framed as to possess a dual character or 
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effect. There were allegations which clearly indicated 
an action to set aside the conveyance of the land to the 
sons because it was fraudulent as to the rights of cred- 
itovs. There were also statements by which it was 
songht to fasten upon the property conveyed a trust 
which might be enforced herein. There was here really 
pleaded a conveyance of the land to the sons and a con- 
tract by them to pay the debts of the grantor. 

The first branch of the petition to which we have re- 
ferred was evidently written to outline a right of the 
administrator to claim relief under and by virtue of the 
provisions of section 211, chapter 23, Compiled Statutes 
1897, which reads as follows: “When there shall be a 
deficiency of assets in the hands of an executor or ad- 
ministrator, and when the deceased shall, in his lifetime, 
have conveyed any reali estate or any right or interest 
therein, with the intent to defraud his creditors, or to 
avoid any right, debt, or duty of any person, or shall haye 
so conveyed such estate that by law the deeds or convey- 
ances are void as against creditors, the executor or ad- 
ministrator may, and it shall be his duty to commence 
and prosecute to final judgment any proper action or 
suit at law or in chancery for the recovery of the same, 
and may recover, for the benefit of the creditors, all such 
real estate so fraudulently conveyed, and may also, for 
the benefit of the creditors, sue and recover for all goods, 
chattels, rights, or credits which may have been so 
fraudulently conveyed by the deceased in his lifetime, 
whatever may have been the manner of such fraudulent 
conveyance.” And the pleading, aside from some possi- 
ble indefiniteness not very material, was sufficient in its 
averments of a cause of action under said section. To 
authorize the action by the administrator there must be 
creditors and an insufficiency of assets in the hands of 
the administrator or of the estate to be administered to 
discharge the debts. (irld v. Andrada, 39 Pac. Rep. 
{Cal.] 323.) It has also been announced that prior to 
the allowance of the claims against the estate, the statu- 
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tory action by the administrator will not lie. (Field ». 
Andrada, supra; Ohin v. Superior Court, 26 Pac. Rep. [Cal.] 
244; Mesmer v. Jenkins, 61 Cal. 153; Wellinn v. Whelan, 27 
Ca]. 800; O'Connor v. Boylan, 49 Mich. 209, 18 N. W. Rep. 
519; Fletcher v. Holmes, 40 Me. 364; Hstes v. Wilcox, 67 N. 
Y. 264.) It has been decided in Wisconsin under a stat- 
ute similar to ours that the administrator, if satisfied 
that there will be a deficiency, should not wait to have 
claims of creditors judicially established before bringing 
the action. (Andrew v, Hinderman, 71 Wis. 148, 36 N. W. 
Rep. 624.) The best reasons, we think, are in favor of the 
first of the rules stated; hence we approve it. 

In the case at bar the petition contained declarations 
of claims which had been allowed, but when the proof 
was reached it disclosed that prior to the inception of the 
suit none had been allowed, although they had been pre- 
sented for adjustment; hence, regardless of the view we 
might have accepted relative to the rule which should 
prevail of the two to which we have alluded, or a modi- 
fication of either, there was a variance herein between 
the allegations and the proof, and the latter would not 
support the former. It has been held that the adminis- 
trator cannot sue to enforce a trust and compel a recon- 
veyance of lands. (James v. Throckmorton, 57 Cal. 387.) 
But this we need not decide. The evidence in the case at 
bar tended to support a third possible theory of the peti- 
tion—that is, that the land had been conveyed to the sons 
upon the agreement by them to pay the grantor’s debts. 
This was admitted by the plaintiff in error with the modi- 
fication that the agreement was not to pay all the father’s 
debts but to pay such as were specified, and of which 
there are averments in the answer. Viewed in any light 
or upon any entertainable theory of the issues formed 
and the evidence adduced, the finding and the judgment 
of the court based thereon, the entry of which we have 
quoted, were not warranted or sustained, must be re- 
versed, and the cause remanded. 


REVERSED AND REMANDED. 
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MICHIGAN MUTUAL LIFE INSURANCE COMPANY, APPELLEE, 
v. Henry G. RICHTER ET AL., APPELLANTS. 


FILED APRIL 19,1899, No. 8878. 


1. Judicial Sale: SEPARATE TRAcTS: REVIEW: PresumprTions. If in 
the record presented to this court in an appeal from an order of 
confirmation of a sale of real estate under decree of foreclosure 
there is no evidence that the property sold consisted of separate 
tracts or lots, it will be presumed that the officer who conducted 
the sale did his duty in a Jawful manner and that his offer and 
sale of it as a whole or one piece of property was proper, 


: APPRAISEMENT: REVIEW. An appraisement duly made of 
real estate for the purposes of a judicial sale cannot be success- 
fully attacked solely on the ground that the property has been 

- appraised too low. To make the low valuation a successful 
ground of attack on the appraisement it must be challenged 
for fraud. Brown v. Fitzpatrick, 56 Neb. 61, followed. 


APPEAL from the district court of Douglas county. 
Heard below before Krysor, J. A/firined. 


Parke Godwin, for appellants, 
V. O. Strickler, contra. 


HARRISON, C. J. 


In an action to foreclose a real estate mortgage there 
was a judicial sale to enforce the decree, of the north half 
of lot 10, in block 8, and the south half of lot 7, in block 
8, all in Kountze & Ruth’s Addition to the city of Omaha, 
and from an order of confirmation of the sale this appeal 
has been perfected. 

It is urged that there were two separate portions of 
lots or non-contiguous properties sold as a whole; that 
the half lots should have been offered separately, and 
that the sale was not so conducted, rendered it ineffec- 
tive, and it should not have been confirmed. This argu- 
ment is based on the asserted fact that the appraisement 
of the half lots was separately made, and the mode of 
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sale should have conformed to that of the appraisement, 
but the contention is all founded on the proposition that 
these two half lots sold were non-adjacent or separate 
and should have been offered for sale separately. The 
value of each half lot was specifically stated in the ap- 
praisement, and then the values were combined and from 
the total the incumbrance of taxes was deducted and the 
interest of the defendants was stated in gross with no 
separation. Of the facts upon which reliance is appar- 
ently placed in the argument, to show prejudice to the 
rights of defendants in the manner in which the sale was 
conducted, there is in the record an entire lack of evi- 
dence. It is not disclosed that the half lots sold were 
non-contiguous or separate properties, and in the absence 
of any evidence, the presumption that the officer who con- 
ducted the sale did his duty and properly must prevail. 
(Kane v. Jonasen, 55 Neb. 757.) Within this view this ob- 
jection must.be overruled. Itis also argued that the sale 
should not have been confirmed, for the reason that the 
appraisement placed too low a value upon the property. 
There were affidavits filed in support of this view, also 
affidavits to sustain the appraisement. There was a con- 
flict in the evidence, but the finding of the district court 
had sufficient of. the evidence in its support and will not 
be disturbed. Furthermore, an appraisement of real es- 
tate preliminary to a judicial sale cannot be successfully 
attacked on the sole ground that the appraisement was 
too low. It must also be challenged for fraud. (Brown v. 
Fitzpatrick, 56 Neb. 61, and cases cited.) The order of 
confirmation must be 
AFFIRMED. 
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GrorGE DAVIS V. STATE OF NEBRASKA. 
FriLtED APRIL 19,1899. No. 10566. 


1, Criminal Law: Intent TO DEFrraup: INFORMATION. “It shall be 
sufficient in any indictment, where it shall be necessary to allege 
an intent to defraud, to allege that the party accused did the 
act with intent to defraud, without alleging an intent to defraud 
any particular person or body corporate.” (Criminal Code, sec. 
417; Roush v. State, 34 Neb, 325; Morearty v. State, 46 Neb. 652.) 

2. Forgery: EVIDENCE oF OTHER Acts. In a trial on the charge of 
uttering forged instruments evidence of similar acts on the same 
day may be received to show the guilty knowledge or the intent 
of the accused in the act charged. : 


3. 


: INFORMATION: Copy OF INSTRUMENT. In an information of 
the uttering a forged written or printed instrument there should 
be set forth a copy or the purport of each material portion of 
said instrument. 


Error to the district court for Douglas county. Tried 
below before SLABAUGH, J. Reversed. 


Macfarland & Altschuler, for plaintiff in error. 


C. J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


HARRISON, ©. J. 


The plaintiff in error was charged in an information 
filed in the district court of Douglas county with the for- 
gery of railroad passenger tickets in one count of the in- 
formation, with uttering forged tickets in a second count, 
and with having such tickets in his possession in a third 
count. During a trial the third count was abandoned 
by the state and the trial jury returned a verdict by which 
the plaintiff in error was pronounced not guilty of the 
charge in the first count and guilty of that in the second. 
After motion for a new trial heard and overruled the ac- 
cused was sentenced to imprisonment in the penitentiary 
for a term of three years. 

34 
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In the error proceeding to this court it is complained 
that the information was insuflicient, in that it charged 
the intent to defraud in general and not as to any specific 
or designated person, etc. It is in this connection urged 
that the doctrine announced by this court in Roush v. 
State, 34 Neb 325, and Aforearty v. State, 46 Neb. 652, that 
to state the intent to defraud generally will suffice, is 
radically wrong and should be overruled. The decisions 
to which reference is made do not state or publish a rule 
other than is plainly and clearly, without ambiguity, ex- 
pressed by the legislature in section 417 of the Criminal 
Code, wherein it is prescribed in unequivocal terms, and 
with no necessity or room for construction: “It shall be 
sufficient in any indictment, where it shall be necessary 
to allege an intent to defraud, to allege that the party 
accused did the act with intent to defraud, without al- 
leging an intent to defraud any particular person or body 
corporate.” With this in view we must adhere to the de- 
cisions which have been herein made the subject of at- 
tack. 

The evidence tended to prove that on July 2, 1898, the 
plaintiff in error sold the ticket, upon the sale of which 
the charge in the information was predicated, to a “ticket 
broker” in Omaha. It purported to be the return portion 
of an excursion ticket from Chicago to Council Bluffs and 
return. There was also evidence that on the same day 
the plaintiff in error, in the same city, made quite a num- 
ber of other sales to different ticket brokers of similar 
tickets, differing probably only in the number. Each 
ticket had a specific number. They all appeared to have 
been issued by one road. he reception of this evidence 
of the sales other than the one of the ticket declared upon 
in the information was assigned for error and the assign- 
ment is now urged. The general rule is that evidence 
of the commission or attempt to commit a crime similar 
to the one charged is inadmissible. (IJorgan v. State, 56 
Neb. 696; Berghoff v. State, 25 Neb. 213; Davis v. State, 54 
Neb. 177.) But an exception has been quite uniformly 
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made in trials of some charges, of which is the one in the 
case at bar, where it is necessary to show the intent or 
guilty knowledge of the accused. The evidence in this 
case of these similar acts was not to show that the party 
charged had committed other similar distinct crimes, but 
to bear upon the question of his knowledge of the quality 
of his act and the intent with which he did it. The acts 
of sales of tickets by the plaintiff in error were all of one 
date, of similar tickets, in all particulars so nearly identi- 
cal as to be almost connected, and were clearly within the 
reason of the exception to the general rule. The purpose 
of, and the effect to be given to, the.evidence of the other 
similar acts should have been outlined and enforced by 
an instruction. (Knights v. State, 58 Neb. 225.) For a 
statement in regard to the exceptions to the general rule 
see Roscoe, Criminal Evidence [7th ed.] 92. In its sup- 
port there is cited Knights v. State, supra; State v. Ray- 
mond, 58 N. J. Law 260, 21 Atl. Rep. 328; Commonwealth 
v. McCarthy, 119 Mass. 354; Pierson v. People, T9 N. Y. 424; 
1 Rice, Evidence, 453. 

The count of the complaint of the charge of which the 
plaintiff in error was adjudged guilty was in part as fol- 
lows: “And the said Howard H. Baldrige, county attor- 
ney as aforesaid, upon his oath and by the authority 
aforesaid, further gives the court to understand and be 
informed: That the said George Davis, on the said 2d 
day of July, in the year aforesaid, in the county of Doug- 
las and state of Nebraska aforesaid, then and there being 
in said county, and then and there having in his custody 
and possession a certain false, forged, counterfeited, and 
falsely printed ticket, purporting to have been issued by 
the Chicago & Northwestern Railroad Company, of the 
purport, value, and effect following, to-wit:’ Here was 
inserted a copy of what appeared on the face of the ticket, 
and further: “Then and there knowingly and feloniously 
did utter and publish the same as true and genuine, with 
the intent then and there and thereby unlawfully to de- 
fraud; he, the said George Davis, then and there well 
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knowing said false, forged, and counterfeited ticket as 
aforesaid to be false, forged, and counterfeited.” On the 
back of the ticket there was stamped “C. & N. W. Ry. W. 
W. Coup, Ticket Agent. Jul. 1, 1898. 22 Fifth Ave, 
Chicago.” This was omitted from the complaint. It will 
be seen from the quotation we have made that the charge 
was of uttering a ticket purporting to have been issued 
by the Chicago & Northwestern Railroad Company.” It 
was testified that a part of the act of issuance of each 
ticket by an agent was to stamp it on its back similarly 
to what appeared on the one upon which the complaint 
was founded, the date in the stamp to be that of the is- 
sue; that the impress of the stamp appears is evidential 
of the act of issuing the ticket. Whether the impress of 
the stamp on the back of the ticket herein immediately 
in question was spurious or genuine was a snbject of 
specific inquiry during the trial, was a material fact in 
the establishment of the charge in the information, so 
much so that it may be said that it was elemental of the 
accusation, and if so, it should have been of the descrip- 
tion in the information of the alleged forged and uttered 
instrument; and as it was omitted therefrom, the infor- 
mation was not of the crime of which proof was received, 
and there was a variance. (loode v. Stutc, 5 Neb. 174; 
Haslip v. State, 10 Neb. 591.) 

There are other assignments of error, but we deem 
their discussion at this time unnecessary. Jor the error 
indicated the judgment must be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 
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CHADRON LOAN & BUILDING ASSOCIATION, APPELLANT, V. 
JESSIE SMITH ET AL., APPELLEES. 


¥ineED APRIL 19,1899. No. 8873. 


Mortgage Foreclosure: ReckivErs: HOMESTEAD. The remedy of ap- 
pointment of a receiver to take charge of the property in certain 
contingencies in an action of foreclosure of a real estate mort- 
gage is not applicuble where the mortgaged property is the 
homestead of the mortgagor, direct defendant in the suit. 


APPEAL from the district court of Dawes county. 
Heard below before WESTOVER, J. Affirmed. 


Albert W. Crites, for appellant. 


References: Callanan v. Shaw, 19 Ta. 183; Chicago & 8. 
E.R. Co. v. St. Clair, 42 N, li. Rep. [Ind.] 225; Link v. Con- 
nell, 48 Neb. 574; Waples, Tomestead & Exemption 714; 
Jarboe v. Colvin, 4 Bush [Ky.] 70. 


Allen G. Fisher, contra. 


Harrison, C. J. 


In an action of foreclosure for the association in the 
district court of Dawes county there was a decree in its 
favor on August 18, 1896, by which there was subjected 
to sale to apply in satisfaction of its mortgage lien 
thereon two non-adjacent lots in the city of Chadron, on 
each of which there was a dwelling-house, one of which 
was occupied by Jessie Smith and was her statutory 
homestead. She was the owner of both lots which were 
included in the mortgage and decree of foreclosure. 
Within the proper time she filed a request for stay of the 
execution of the decree, and soon thereafter for the as- 
sociation there was presented an application for the ap- 
pointment of a receiver to take charge of the properties 
and collect the rents thereof. On hearing the court ap- 
pointed a receiver for the one lot but refused to make any 
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appointment applicable to the homestead. The associa- 
tion has appealed to this court, and in the appeal pro- 
ceedings has also presented an original application for 
the appointment of a receiver. The transcript was filed 
in this court November 19, 1896, and the bill of exceptions 
on the 380th of the same month. The transcript was ac- 
companied by the application to this court for a receiver. 
Of this application there was a hearing and on January 
8, 1897, it was denied. 

In the brief which was filed November 30, 1896, it was 
urged that this court should abandon the rule established 
in the opinion in the case of Lustman v. Cain, 45 Neb. 48, 
that applications similar to the one in this matter at bar 
should ordinarily be first made to the district courts 
wherein the actions were instituted. In the decision of 
the application herein to this court we again considered 
the advisability and propriety of the directions in regard 
to practice stated in Lastman v. Cain, and with approval. 
We may add that in any such case, if an appeal is taken 
from the order of the district court in the matter of the 
application for a receiver, the proceeding in this court 
will, on motion, be advanced for hearing and thus delay 
be avoided. 

It was shown that the lot as to which the petition for 
a receiver was denied was the homestead of the mort- 
gagor. For the association there was proof that the prop- 
erty was probably insufficient to discharge the mortgage 
debt, also that repairs were greatly needed and were not 
being made, that the taxes had not been paid, and the 
property had been sold for the delinquent taxes. On the 
established facts there was quite a strong showing for 
the relief asked,—the appointment of a receiver to col- 
lect the rents of the mortgaged property. One and of the 
main questions presented was, will a homestead, under 
the ordinary or any facts and circumstances, be placed 
in the possession and care of a receiver? It is stated in 
Waples, Homestead & Exemption 719, 720: “Under some 
circumstances, a receiver may be appointed, in an action 
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to foreclose a mortgage, though the property is a home- 
stead. It may be hotel property about to be diminished 
in value by being closed, so that such appointment would 
be advisable. The court has equitable jurisdiction to 
make the appointment when its exercise becomes neces- 
sary to protect the rights of a mortgagee not resting on 
the common-law principle of a legal estate transferred 
to him by the mortgage. In an action for forcible de- 
tainer, in which the defendant claimed homestead, a re- 
ceiver was appointed. But it is questionable whether it 
is ever proper to take possession of a mortgagor’s home- 
stead while proceedings to foreclose are pending. Cer- 
tainly it is not proper practice, as a general rule. An ap- 
plication for such an appointment should always be re- 
fused when the amount of the mortgage debt is the sub- 
ject of contention in the case.” (See, also, Beach, Re- 
ceivers sec. 546.) In the decision of the case of Louell v, 
Doe, 44 Minn. 144, without an extended discussion of the 
subject or lengthy statement of reasons for it, the rule 
was announced as follows: “Lhe homestead rights * * 
in the mortgaged property are subject to the ordinary 
legal and equitable rights of the mortgagees ‘as such.” 
It is also observed that the sufficient answer to the as- 
sertion that possession of homestead in property may not 
be disturbed by the appointment of a receiver is: “That 
by the terms of the homestead law (General Statutes 
1878, ch. 68, sec. 2) the homestead exemption ‘shall not 
extend to any mortgage thereon lawfully obtained.’ The 
homestead rights of the mortgagor are subject to the or- 
dinary legal and equitable rights of the mortgagee in 
respect to the mortgaged premises which may be enforced 
by the appropriate remedies.” In our state the legis- 
lature saw fit, and it is a wise and politic provision much 
to be commended, to exempt from judgment liens and 
execution or forced sale the homestead, and have made 
no exceptions from the absolute character of the exemp- 
tion save and only as follows: “The homestead ts sub- 
ject to execution or forced sale in satisfaction of judg- 
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ments obtained: J'irst—On debts secured by mechanics’, 
laborers’, or vendors’ liecus upon the premises. Second— 
On debts secured by mortgages upon the premises, exe- 
cuted and acknowledged by both husband and wife, or an 
unmarried claimant.” (Compiled Statutes, ch. 36, sec. 
3.) The legislature is frequently said to be the body or 
branch of the goverument nearest the people and is sov- 
ereign and exclusive in its sphere, that of lawmaking, and 
it is‘not for the courts to infringe upon the domain of 
the legislative power. The homestead right was made 
subject to be disturbed only through some voluntary act 
of the parties who might be entitled to it, and then alone 
by execution or forced sale. This clearly does not contem- 
plate the deprivation of the enjoyment of the homestead 
right by or through the appointment of a receiver, and 
we cannot extend what the lawmakers have said, and 
read into the law, the incidental remedies which accom- 
pany mortgage liens ordinarily or in general. Any in- 
vasion of the homestead right will not be extended be- 
yond the fair, direct import of the enactment by which 
it may be sought to make it less absolute. It follows 
that the district court was right and its decree is 


AFFIRMED. 
NorvAL, J., expressed no opinion. 


JACOB DILLON, APPELLEE, V. CHICAGO, KANsas & NE- 
BRASKA RAILROAD COMPANY, APPELLAN'. 


FILED APRIL 19, 1899. No. 8857. 


1. Res Judicata. A judgment rendered by a court having jurisdiction 
of the parties and of the subject-matter, as between such par- 
ties, conclusively settles all. questions litigated, unless subse- 
quently reversed or modified in the manner provided by law. 


2. Modification of Judgments. The jurisdiction of a district court to 
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modify its judgments after the term is limited to the grounds 
enumerated in section 602 of the Code of Civil Procedure. 


3. : Errors or Law. A district court has no power to vacate 
or modify its judgment after the term, on the ground that error 
of law had been committed by it in rendering such judgment. 

. 4 : Expiration or Lien. A judgment becomes dormant on 


which no execution has been issued and levied before the expi- 
ration of five years next after its rendition. 

5. Eminent Domain: JUDGMENT FOR DaMAGES: INJUNCTION TO PREVENT 
OPERATION OF Rai~tRoAD, A railroad company condemned real 
estate for right of way, and the landowner appealed from the 
award to the district court, where judgment was rendered 
against the company, which it paid in full and the judgment 
was satisfied. Two years after, and at a subsequent term of the 
district court, on application of the landowner, the judgment 
was modified for error of liw committed by the court on ren- 
dering its original judgment. The railroad company, after con- 
demnation proceedings, took possession of the right of way, 
constructed its road, and operated the same for several years 
without objection of the landowner. The modified judgment 
became dormant, and, without its having becn revived, the land- 
owner sought to enjoin the operation of the railroad until the 
company should pay said modified judgment. Held, Injunction 
would not lie. 


APPEAL from the district court of Nuckolls county. 
Heard below before Hastines, J. Reversed. 


M. A. Low, W. F. Evans, J. EB. Dolman, 8. A. Searle, L. 
W. Billingsley, and It. J. Greene, for appellant. 


H.'D. Short and R. D. Sutherland, contra. 


Norval, J. 


This suit was brought in the court below on April 20, 
1895, by Jacob Dillon to enjoin the defendant from oper- 
ating its railway over and across the northwest quarter 
of section 16, township 2 north, of range 5 west, in Nuck- 
olls county. A peremptory injunction was allowed on 
the final hearing as prayed, unless the defendant should, 
within a short time fixed by the court, pay to the plaintiff 
the amount of a certain judgment or final order, which 
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he had obtained in the same court against the defendant 
on May 9, 1889, for $103.17, with seven per cent interest 
thereon from said date. This appeal is by the railroad 
company. : 

In October, 1886, plaintiff held, under a contract of 
purchase made by him with the state, the real estate al- 
ready mentioned, and during said month defendant con- 
demned for right of way purposes a portion of said tract 
and other lands belonging to Dillon. The amount of the 
award of the commissioners was deposited by the defend- 
ant with the county judge, and Dillon appealed from the 
award to the district court, where on-a trial to a jury at 
the May, 1887, term of the court the following verdict 
was returned: 


“We, the jury, duly impaneled and sworn in the above 
cause, do find on the issues joined for the plaintiff, and 
do assess his damages as follows: For 14.11 acres of 
land actually taken for railroad right of way in 8S. 4 of 
sec. 8, T. 2, range 5 west, 6th P. M., $254. For damages 
to the balatce of tract by reason of location of such rail- 
road, $450. We find the value of the 3.62 acres actually 
taken by the railroad for right of way in the N..W. ¢ of 
sec. 16, T. 2, R. 5, $90.50; and we find the damages to the 
balance of such tract by reason of the location of said rail- 
road, $120. We find generally for the plaintiff, and so 
assess his damages at the sum of $914.50, if the court 
shall determine that the law allows the plaintiff to re- 
cover for the 3.62 acres on the N. W. 4 of sec. 16, T. 2, BR. 
5; but if the court shall determine that the law will not 
allow the plaintiff to recover for the 3.62 acres afvresaid, 
then we find and assess the damages at the sum of $824. 

‘AVM. C. OVILMAN, Foreman.” 


A motion for a new trial was filed in said cause by 
Dillon, which was overruled, and the following judgment 
was rendered on said verdict: “It is thereupon, on this 
5th day of May, 1887, considered and adjudged by the 
court that the court finds as a matter of law that as.to 
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the three and sixty-two hundredths acres, section 16, 
township 2, range 5, being school lands, plaintiff is not 
entitled in this action to recover for the value of such 
land, being the same actually taken by the railroad. It 
is thereupon considered and adjudged by the court that 
‘the plaintiff have and recover of the defendants the sum 
of $824, and his costs, taxed at $——.” Subsequently 
the railroad company paid and satisfied the judgment in 
full, and Dillon, on August 29, 1887, received the money 
and receipted therefor to the clerk of the district court, 
and satisfied the judgment of record. On October 2, 1888, 
Dillon filed in said cause a motion for a modification or 
completion of the said judgment, by the rendition of a 
judgment on the verdict of the jury for said sum of $90.50 
and interest, the amount found by them to be the value of 
the land taken by the railroad company for the right of 
way in said northwest quarter of section 16, and uotice 
was served on the railroad company that said motion 
would be for hearing at the October, 1888, term of the dis- 
trict court of Nuckolls county. Without any other or fur- 
ther notice the motion was sustained on May 9, 1889, 
and a judgment was rendered in favor of Dillon and 
against the railroad company for $90.50, with the further 
sum of $12.67, interest on said amount from May 9, 1887, 
making in the aggregate $103.17. The. judgment also 
contained the provisions following: “It is further or- 
dered that said sum of $103.17 shall be paid to the county 
treasurer of Nuckolls county, and by said county treas- 
urer applied, as required by law, on contract of purchase 
of said Jacob Dillon, plaintiff, of said northwest quarter 
of section 16, aforementioned and described. Whcere- 
upon, by filing with the commissioners of public lands 
and buildings, as required by law, a plat of said land and 
designating and describing the same, said defendant com- 
pany shall receive a deed of conveyance of title of said 
three and sixty-two hundredth acres right of way in said 
tract heretofore set forth and described in this cause.” 
This last mentioned judgment has never been paid. On 
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January 9, 1891, the state conveyed the said northwest 
quarter of section 16 to Dillon, who, more than four years 
thereafter, brought this suit to enjoin the defendant 
herein from operating its railroad over the right of way 
condemned across said quarter section. As already 
stated, on May 5, 1887, the district court of Nuckolls 
county, on the trial of Dillon’s appeal from the award of 
the commissioners appointed by the couuty court, specifi- 
cally found that Dillon was not entitled to recover in that 
action for the value of the 3.62 acres of land which had 
been appropriated by the railroad company by reason of 
the construction of its line of road across said section 16, 
and judgment was rendered in favor of Dillon for the 
value of his other lands taken by the railroad company 
for the right of way. This was an adjudication against 
Dillon as to the value of the 3.62 acres, from which he 
never appealed, but accepted payment of the amount of 
the judgment in his favor for the value of the other lands. 
The court of Nuckolls county had jurisdiction of the par- 
ties and subject-matter involved in the condemnation pro- 
ceedings, and its judgment conclusively settled all ques- 
tions litigated therein, and is a complete bar to a recov- 
ery for the value of said 3.62 acres of land, unless the 
judgment has been subsequently legally vacated or mod- 
ified. (Hapgood v. Ellis, 11 Neb. 131; Keeler v. Elston, 22 
Neb. 310; Gapen v. Bretternitz, 31 Neb. 302; Spear v. Tid- 
ball, 40 Neb. 107; Chase v. Ailes, 43 Neb. 686.) 

The next subject for investigation is whether the judg- 
ment of May 5, 1887, has been legally modified or 
changed. It will be observed that the district court, 
more than two years after the entry of the judgment, 
pretended to modify the same by rendering a judgment 
against the defendant for the value of the same 3.62 acres 
of land already mentioned, which in the judgment of May 
5 it had been determined there was no liability to Dillon 
by the railroad company. This action of the district 
court was taken and had on motion of Dillon filed after 
the term and nearly eighteen months subsequent to the 
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rendition of the original judgment, on the ground that 
the court had committed an error of law in entering its 
judgment. Authority is conferred by section 602 of the 
Code of Civil Procedure upon a district court to reverse, 
vacate, or modify its own judgment after the term at 
which it was rendered, upon the grounds and for the 
causes in said section enumerated. The power of a dis- 
trict court to vacate or modify its judgment after term 
is limited to the grounds specified in said section 602 of 
said Code. (Iler v. Darnell, 5 Neb. 192; Carlow v. Aultman, 
28 Neb. 672; McBrien v. Riley, 838 Neb. 561; Barnes v. Hale, 
44 Neb. 355.) The statute has made no provision for a 
district court modifying its judgment subsequent to the 
term when rendered, because of an error of law com- 
mitted by it in pronouncing or entering the original judg- 
ment. It follows that the district court of Nuckolls 
county had no jurisdiction or power on May 9, 1889, to 
modify its said judgment of May 5, 1887, and such modi- 
fication was for that reason void and not enforceable. If 
the district court of Nuckolls county erred in rendering 
its original judgment in not allowing Dillon to recover 
the value of said 8.62 acres of land, he should have had 
the error corrected by review in this court by proper ap- 
pellate proceeding. This he did not do, and he is bound 
by such judgment. Moreover, the modified judgment 
was rendered more than five years prior to the bringing 
of this suit, and at the time was dormant, since no por- 
tion thereof had been paid, and no execution had been 
issued thereon. Plaintiff is in this attitude: he seeks to 
enjoin the defendant from operating its road over the 
tract in question, and when the road has been operated 
for several years without objection, until the railroad 
company shall pay a dormant void judgment. We do 
not think the plaintiff entitled to such relief. No case 
has been cited which sustains the plaintiff in his conten- 
tion. The decree is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 
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C. N. FOLSOM, APPELLEE, V. WALTER IE. PAILING, APPEL- 
LANT, EY AL. ; 


FILED APRIL 19,1899. No. 8858. 


4. Set-Off: Partnersiip. A claim against a member of a partnership 
cannot be set off against a debt due the firm. 


2. Conflicting Evidence: Review. A finding based on conflicting evi- 
dence will not be disturbed on appeal. 


APPEAL from the district court of Cass county. Heard 
below before RAMsty, J. Affirmed. 


George W. Clark and D. K. Barr, for appellant. 
C. S. Polk, contra. 


NorvVAL, J. 


This suit was instituted in the court below by C. N. 
Folsom to foreclose a mechanic’s lien on property of 
Walter E. Pailing, one of the defendants, and from a de- 
cree in favor of plaintiff Pailing prosecutes an appeal. 

John Montgomery and Charles Stevens were partners 
engaged in the manufacture and sale of brick, and under 
an oral contract the firm sold and delivered to Pailing 
44,600 brick, at the agreed price of $7.20 per thousand, 
to be used by the latter in the erection of a brick building 
on lot 861, in the village of Greenwood. At the time the 
contract was entered into Pailing was engaged in the 
mercantile business, and Montgomery, as well as Stev- 
ens, was indebted to him. Thereafter each purchased 
goods from the store on credit, and Pailing made certain 
cash payments on the brick. Subsequently Montgomery 
and Stevens filed a mechanic’s lien for $321.12, the total 
contract price of the brick, and then assigned the lien to 
plaintiff. The district court allowed Pailing credit only 
for the cash payments made by him, and disallowed the 
amount of indebtedness due him from Montgomery and 
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Stevens respectively. A single question is- presented for 
our consideration, namely, did the court err in not allow- 
ing Pailing credit for the amount of the individual ac- 
counts of Montgomery and Stevens? Without a con- 
tract to that effect, the defendant had no right to set off 
against his debt to the firm his account against a mem- 
ber of this firm. This proposition is so elementary as to 
make the citation of authorities in support thereof unnec- 
essary. We have read the evidence and find that it is 
conflicting. That introduced by the plaintiff tends to 
show that no agreement was entered into between Pail- 
ing and Montgomery and Stevens that the former was to 
receive credit for the individual account of the members 
of the firm, or for the value of the goods subsequently 
purchased by Montgomery and Stevens respectively. As 
the evidence is sufficient to sustain the finding, the de 
cree is 
AFFIRMED. 


J. B. MarKkEY Vv. ScHoou District No. 18 oF SHERIDAN 
ane COUNTY. 


FrLeEpD APRIL 19,1899. No. 8847, 


1. Schools and School Districts: Furniture: Time Warrants. A 
school district has no authority to purchase school furniture 
and issue a warrant therefor payable in the-future. Ponverene 
v. School District, 56 Neb. 126, followed. 


2. : Contracts: Timm’ WaRRANTS. A recovery cannot be had 
on a contract with a district board providing for payment in 


time warrants. (Pomerene v. School District, 56 Neb. 126.) 


3. Pleading. The ultimate or issuable facts to be established should 
be alleged in a pleading. 


4, 


: Conciusrons OF LAw: DremuRRER. The averment of a mere 
conclusion of law in a pleading will not be taken as admitted 
by the filing of a general demurrer. 


5. Schools and School Districts: Conrracts: RatiricaTion. A school 
district cannot ratify a void contract entered into by its officers, 
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at least when it has not observed the conditions as prerequisites 
essential to make a valid contract in its inception. 


6. Implied Assumpsit: Limitation or Actions. An action to recover 
on an implied assumpsit is barred at the expiration of four 
years after the cause of action arose. 


7. School Boards: AcTs oF MEMBERS, An individual member of a 
school district board cannot bind his district by acts not au- 
thorized by the board. 


Error from the district court of Sheridan county. 
Tried below before WESTOVER, J. Affirmed. 


W. W. Wood, for plaintiff in error. 
Thomas L. Redion and C. Patterson, contra. 


Norvat, J. 


It appears from the averments of the petition filed in 
the court below that the defendant School District No. 18 
of Sheridan County, on August 5, 1886, entered into a 
written contract with the Union School Furniture Com- 
pany whereby it agreed to furnish the defendant with cer- 
tain school furniture of the stipulated value of $150, pay- 
ment to be made, at the option of the defendant, in cash 
on the delivery of the furniture or an order on the treas- 
urer of the school district for said amount payable on 
September 25, 1890; that the furniture was received by 
defendant and placed in the schoolhouse, and, pursuant 
to the terms and conditions of said contract, on October 
18, 1886, the defendant issued to said Union School Fur- 
niture Company a warrant for $150, bearing interest at 
the rate of eight per cent per annum from the date 
thereof, payable September 25, 1890, and the plaintiff 
J. B. Markey is the present owner of said contract and 
order. A general demurrer to the petition was sus- 
tained by the district court, and the action dismissed. 
Plaintiff brings error. 

The contract and order in question each required the 
amount therein specified to be paid at a date which had 


VoL. 58] JANUARY TERM, 1899. 481 


Markey v. School District. 


not then arrived. School district officers can contract 
for the furnishing of schoollhouses only with reference to 
money on hand and at the time available for that pur- 
pose. The officers of the school district possessed no 
authority to make a contract or give a district order paya- 
ble at a future time. This principle has been frequently 
stated and applied by this court. (Sehool District v. 
Stough, 4 Neb. 360; State v. Sabin, 89 Neb. 570; Andrews v. 
School District of McCook, 49 Neb. 420; Pomerene v. School 
District, 56 Neb. 126.) It follows that the contract and 
order in question, at their inception, were illegal and 
void. 

It is argued that the contract is enforceable, because 
the same was subsequently ratified by the voters of the 
district. The averment in the petition, on that point, 
is “that at a meeting of the voters of said defendant 
school district, held on the 4th day of October, 1887, the 
buying of said bill of school furniture, thereinbefore de- 
scribed, was ratified by said legal voters.” This is the 
statement of a mere conclusion, and not an allegation of 
an ultimate or issuable fact, and therefore a ratification 
of the contract was not sufficiently pleaded. There is 
also in the petition an averment to the effect that at a 
meeting of the legal voters of the district a proposition 
was unanimously carried to issue bonds to pay the debt 

. sued for in the present action, and it is insisted, in argu- 
ment, by counsel for plaintiff that this constituted a rati- 
fication of the action of the district board. The contract 
being void for want of authority to make the same, it was 
incapable of ratification by the school district, or the 
voters thereof, only upon the observance of the condi- 
tions essential to the making of a valid contract in the 
first instance. (Gutta Percha & Rubber Mfg. Co. v. Village 
of Ogalalla, 40 Neb. 775; Tullock v. Webster County, 40 Neb. 
211; Townsend v. Holt County, 40 Neb. 852.) These essen- 
tial prerequisites to a legal contract the petition does not 
state were observed in the attempted or alleged ratifica- 
tion. 

35 
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A recovery cannot be had in this case upon a quantum 
meruit, for the reason such cause of action, if it ever ex- 
isted, arose, as disclosed by the petition, not later than 
October, 1886, and the action was not instituted until 
February 4, 1895, more than eight years after the ac- 
ceptance of the furniture by the defendant. The action 
was fully barred by the statute of limitations when the 
petition was filed in the court below. (Pomerene v. School 
District, 56 Neb. 126.) An action to recover for an im- 
plied assumpsit is barred in four years after the cause 
of action arose. 

The petition alleges that certain letters were written 
to the plaintiff by a director of the defendant district 
acknowledging the validity of the indebtedness, and 
promising to pay the same. It is obvious that a single 
officer of a school district cannot bind the district by acts 
not authorized by the board, or the majority of the mem- 
bers thereof when convened and acting as a board. It 
is not alleged that the director had been previously au- 
thorized by the district or district board to write the let- 
ters relied upon to prevent the running of the statute of 
limitations. The defendant, therefore, is not bound by 
the acknowledgment of the debt by the director, or the 
mere promise made by him to pay the same. (People v. 
Peters, 4 Neb. 254.) 

The demurrer to the petition was properly sustained. 
The judgment is 

AFFIRMED. 


MERCANTILE TRUST COMPANY, APPELLEE, V. MARGARET 
O'HANLON ET AL., APPELLANTS. 


Fivep Aprrzt 19,1899. No. 8865. 


1. Review: PrREsSUMPTIoNnsS. Error must affirmatively appear. It will 
never be presumed to exist. 


2. Affidavits: Br.L OF EXxcEerTions: REview. Affidavits used on the 
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hearing of a motion, to be available in the appellate court, must 
be embodied in the bill of exceptions. , 


3. Refusal to Set Aside Default: Revirw. ‘The overruling of a motion 
to vacate a decree rendered upon default regularly entered 
against a defendant will not be disturbed, unless it is made to 
appear that there has been an abuse of discretion by the court 
below, 


APPEAL from the district court of Dawes county. 
Heard below before GREENE, J. Affirmed. 


Allen G. Fisher, for appellants. 
Albert W. Crites, contra. 


NoRVAL, J. 


This suit was instituted in the court below to foreclose 
a real estate mortgage. The mortgagors, Margaret 
O’Hanlon and Peter O’Hanlon, were made defendants. 
They waived the issuance and service of summons and 
entered their voluntary appearance in the cause, but 
having failed to answer or demur, a default was taken 
against them and a decree of foreclosure was rendered. 
Six days thereafter, and at the same term of court, the 
defendahts filed a motion to set aside the default, assign- 
ing therefor the following reasons: (1.) Because the 
defendants are not in default. (2.) That they have a 
meritorious defense. (8.) For the reasons stated in the 
affidavit of Margaret O'Hanlon. The motion was denied, 
and the defendants appeal. 

It is argued that the motion for security for costs 
should have been sustained. The transcript does not 
purport to contain copies of all the orders and rulings 
made in the case, and the presumption must be indulged 
that the motion asking a cost bond be given was sus- 
tained by the court. Error must affirmatively appear 
from an inspection of the record to work a reversal. 
Moreover, plaintiff did give security for the costs on the 
day the motion of the defendants was filed, and the de- 
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fendants recovered no costs against the plaintiff, so no 
prejudicial error is shown upon this branch of the case. 

It is insisted that a cause of action is not stated in the 
petition, and this argument is based upon the fact that 
the pleader, in drafting the petition, omitted therefrom 
the words “their promissory note,” in describing the 
principal obligation the mortgage was given to secure. 
It sufficiently appears from the entire pleading assailed 
that the indebtedness which the mortgage secured was 
evidenced by a principal note, and ten coupon interest 
notes thereto attached, each coupon being for the sum of 
$157.50, and maturing one on the first day of June after 
its execution and one each six months thereafter, and 
that the defendants had broken the conditions of the 
mortgage. The amount of the indebtedness is with suf- 
ficient particularity averred in the petition and that de- 
fault has been made in the payment of the mortgage 
debt. 

The journal entry states that the defendants were in 
default of a pleading at the time the decree was rendered 
against them, and this recital is not disproved by the 
portion of the record brought up. There is attached to 
the transcript the affidavit of the defendant Margaret 
O’Hanlon to the effect that the defendants had not made 
default, and that there existed a meritorious defense to 
the suit. But this affidavit cannot be considered for any 
purpose, since it was not embodied in a bill of excep- 
tions. (Hartford ire Ins. Co. v. Corey, 53 Neb. 209.) 

No abuse of discretion has been shown in overruling 
the motion to vacate the default entered against the de- 
fendants; therefore this court should not interfere. 
(Mulhollan v. Scroggin, 8 Neb. 202; Bernstein v. Brown, 23 
Neb. 64; Lichtenberger v. Worm, 41 Neb. 856.) 


AFFIRMED. 
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BENJAMIN F. MANNING V. EUNICE W. FREEMAN BT AL. 
FILED APRIL 19,1899. No. 10606. 
1. Abstract of Record: Review. Where a case is submitted on an 


agreed printed abstract, the court will not look beyond the 
abstract. O’Neill v. Flood, 58 Neb. 218, followed. 


: PETITION IN Error. ‘The printed abstract must include 
the petition in error, or an abstract of the assignments of error 
therein contained. 


Error from the district court of .Douglas county. 
Tried below before Scorr, J. Affirmed. 


Wright & Thomas, for plaintiff in error. 
Ellery H. Westerfield, contra. H 


Norval, J. 


This is a proceeding in error to review the judgment 
of the district court of Douglas county. A submission 
was taken in this court under section 1 of rule 2, which, 
inter alia, provides “for such submission on printed briefs 
accompanied by or containing an agreed printed abstract 
of the record and evidence upon which the case is to be 
determined.” The transcript as prepared by the clerk 
of the trial court has been printed literally, and nothing 
else. Neither the petition in error nor the substance 
thereof is contained in the alleged printed abstract. This 
is a non-compliance with requirements of section 1 of 
rule 2. (O'Neill v. Flood, 58 Neb. 218, and cases there 
cited.) The object of the section of the rule was to en- 
able the court to pass upon the questions presented with- 
out an examination of the record. The printed abstract 
must contain all that is necessary to present the points 
raised; and without an abstract of the assignments of 
error we are unable to tell the ground relied on for re- 
versal. Again, the printing of the record in full, instead 
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of an abstract thereof, is a violation of said rule. For 
the reasons stated the judgment is 
A¥PIRMED. 


W. S. FISK, APPELLER, Vv. Mary K. OSGOOD, APPELLANT, 
ET AL. 


FILep APRIL 19,1899. No. 8641. 


1. Acknowledgments. The office of an acknowledgment is to furnish 
authentic evidence that the instrument acknowledged has been 
duly executed and is entitled to be recorded. 


2. Mortgages: ACKNOWLEDGMENT: MARRIED WoMEN. A mortgage exe- 
cuted by a married woman upon her separate property, other 
than a homestead, to secure her husband’s debt constitutes a 
valid and enforceable lien, although not acknowledged as re- 
quired by law. 


3. : REGISTRATION: DEED: Priority. A deed, for which no valu- 


able consideration has been given, is not entitled to take pre- 
cedence of a prior unrecorded mortgage of which the grantee in 
such deed had no actual notice. 


APPEAL from the district court of Johnson county. 
Heard below before Srunty, J. Affirmed. 


S. P. Davidson and Daniel F. Osgood, for appellant. 
W. H. Keiligar and W. W. Giffen, contra. 


SULLIVAN, J. 


From a decree of the district court of Johnson county 
foreclosing two mortgages upon her real estate in the 
city of Tecumseh Mary K. Osgood prosecutes this ap- 
peal. The mortgage to I"isk, who is plaintiff in the ac- 
tion, was executed by appellant to secure the payment 
of $500 borrowed by her husband, Daniel F. Osgood, for 
his own exclusive use and benefit. The instrument was 
witnessed and recorded, but not acknowledged. The 
other mortgage in suit was given to Charles McCrosky in 
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1885, and is now owned by Sarah M. Wright. It was 
made by Mr. Osgood when he was a single man and sole 
owner of the property in question. It was acknowledged 
and recorded, but not witnessed. Appellaut’s title was 
acquired by a deed from her husband in 1895. It is 
claimed that this conveyance was made in performance 
of an ante-nuptial contract, and that Mrs. Osgood, at 
the time it was made, did not know of the McCrosky 
mortgage. 

The first contention of counsel for appellant is that 
the Fiske mortgage is void because not acknowledged 
in the manner prescribed by the statute. The conten- 
tion cannot be sustained. The office of an acknowledg- 
ment is to furnish authentic evidence that the instru- 
ment acknowledged has been duly executed and is 
entitled to be recorded in the office of the register of 
deeds. (Burbank v. Ellis, 7 Neb. 156.) In Lessee of Foster v. 
Dennison, 9 O. 125, it is said that an acknowledgment is 
required by the statute as evidence of execution, or as 
authority for registration. This is also true with respect 
to the statutory requirement that deeds, mortgages, and 
other instruments relating to real estate shall be wit- 
nessed. The attestation of a witness is no part of the in- 
strument attested. As between the parties thereto, writ- 
ten contracts concerning land are valid although neither 
witnessed nor acknowledged, except where the prem- 
ises are a homestead. (Missouri Valley Land Co. v. Bush- 
nell, 11 Neb. 192; Pearson v. Davis, 41 Neb. 608.) The 
Fisk mortgage was appellant’s contract in relation to 
her separate property; and she possessed, under the mar- 
ried woman’s act, as ample authority to make it as 
though she were unmarried. Notwithstanding the lack 
of authentication the mortgage created a valid and en- 
forceable lien. 

A reversal of the decree in favor of Wright is urged on 
the ground that the McCrosky mortgage was not law- 
- fully recorded and that appellant was without actual 
knowledge of its existence at the time she became the 
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owner of the property. The difficulty with this position 
is that the evidence in the bill of exceptions does not 
show that the conveyance to Mrs. Osgood was made in 
execution of an ante-nuptial contract. Such evidence 
was offered, but it was not received. The court errone- 
ously excluded it. The recitals in the deed show that 
it was made without a valuable consideration; and this 
being so, it is not entitled to take precedence of the prior 
unrecorded mortgage which was given to secure an ac- 
tual indebtedness. (Merriman v. Hyde, 9 Neb. 113.) The 
judgment is 


AFFIRMED. 


Homer FIRE INSURANCE COMPANY V. ELIZABETH 
KUHLMAN. 


FILED APRIL 19,1899. No. 8863. 


1, Insurance: UNOCCUPIED PREMISES: ForRFEITURE. A policy of fire 
insurance providing that it shall be null ‘if the building be or 
become vacant or unoccupied and so remain for ten days,” does 
not, upon a violation of such condition, become absolutely void 
unless the insurer chooses to take advantage of the forfeiture. 


WAIVER OF FORFEITURE. An insurance company, upon 
being informed that there has been a breach of a condition in 
its policy providing for a forfeiture, may decline to take advan- 
tage of such forfeiture, and in that event the contract would 
remain in force. 


A waiver, to be effective in defeating a forfeiture, 
need not rest on either a new agreement or an estoppel; and 
when once made it is irrevocable. 


4, 


: PowER or AGENT, An agent of a corporation, acting 
within the scope of his authority, may, by his declaration or 
conduct, waive his principal’s right to take advantage of a 
forfeiture. 


5. . An inference of waiver may be drawn from any 
declaration or conduct of the insurer which fairly indicates that 
it has, with full knowledge of the facts, freely chosen to treat 


the policy, and deal with it, as a valid and subsisting contract. 


6, 


: Forreirurs. When an insurer has taken advantage of a 
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forfeiture and has elected to treat the policy as void, the con- 
tract is at an end and cannot be revived, except by mutual con- 
sent of the contracting parties. 


: UNEARNED PremMiuM. When an insurer has elected 
to treat a policy of insurance as void for breach of condition 
providing for a forfeiture, the assured has no claim upon the 
company for any unearned premium. 


8. Trial: ResecTION oF EvipENcE: REvIEw. It is not error to reject, 
proffered evidence which has no material bearing upon the facts 
in dispute. 


9. Evidence: Review. A judgment based upon a verdict which is 
supported by sufficient competent evidence will not be disturbed 
on the ground that the apparent preponderance of the evidence 
is on the side of the losing party. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Affirmed. 


Greene & Breckenridge, for plaintiff in error. 
Lee 8. Estelle, contra. 


SULLIVAN, J. 


In the district court for Douglas county Elizabeth 
Kuhlman recovered a judgment against the Home Fire 
Insurance Company in an action on a policy of fire in- 
surance covering a two-story frame building located in 
the city of Omaha. The policy provided that it should 
be null “if the building be or become vacant or unoccu- 
pied and so remain for ten days.” The building did be- 
come vacant and so remained for more than thirty days 
before April 11, 1893, the date of the fire by which it was 
damaged. The company insists that the judgment 
against it should be reversed because the policy had been 
forfeited and was not in force when the fire occurred. 
While conceding that there had been a breach of the con- 
dition against non-occupancy, counsel for plaintiff con- 
tends that the right to declare a forfeiture had not been 
exercised, but had been voluntarily relinquished by the 
defendant acting through Mr. Charles J. Barber, its sec- 
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retary and general manager. This defense was properly 
pleaded and the evidence justified its submission to the 
jury. Under our decisions the fact of vacancy did not 
per se annul the contract, but merely gave to the com- 
pany the right to treat it as void. (Hughes v. Insurance 
Co. of North America, 40 Neb. 626; Eagle Fire Co. v. Globe 
. Loan & Trust Co., 44 Neb. 380; Slobodisky v. Phenix Ins. 
Co., 52 Neb. 395.) The defendant, on being informed that 
the insured property had been vacant for more than ten 
days, might decline to take advantage of the forfeiture, 
and in that event the policy would remain in force. The 
election to waive being once made it would be irrevoca- 
ble. It could not be recalled. (Illinois Live Stock Ins. 
Co. v. Baker, 153 Til. 240.) The contention that a waiver 
must have the elements of an estoppel in cases of this 
kind cannot be sustained. “It is,” says Sutherland, J., in 
People v. Manhattan Co., 9 Wend. [N. Y.]} 381, “a technical 
doctrine introduced and applied by courts for the purpose 
of defeating forfeitures.” In 7%ttus v. Glens Falls Ins. Co., 81 
N. Y. 410, it was held that an effective waiver need not be 
based on either a new agreement or an estoppel. Sub- 
stantially the same holding was made in Hollis v. State 
Ins. Co., 65 Ia. 454; and such is now the settled doctrine 
of this court. (Billings v. German Ins. Co., 84 Neb. 502; 
Eagle Fire Co. v. Globe Loan & Trust Co., supra.) The ma- 
terial inquiry then upon this branch of the case is 
whether the defendant elected to exercise or to waive its 
right to take advantage of the forfeiture. The intention 
of the agent was, of course, the intention of the corporate 
principal. The decision of Mr. Barber was the decision 
of the company. Did he, upon being advised of the 
broken condition, determine to treat the policy as being 
without force or vitality from the time of the breach, or 
did he purposely forego this privilege? The fire occurred 
on April 11, and on or before April 18 the company was 
informed of the fact and caused an estimate of the loss to 
be made. To the plaintiff, who resided in San Francisco, 
the following letter was sent on the day of its date; 
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“OmAHA, April 13, 1893. 

“Mrs. Elizabeth Kuhlman, No. 873 Afission Street, San 
Francisco, Cul—DEAR MabDaM: We herewith inclose 
bank draft for $3.90, being in full of return premium 
under policy No. 65008, issued by the Home Fire Insur- 
_ ance Company to you on May 23d Jast for $1,000, on build- 
ing located at No. 920 Douglas street, Omaha, Nebraska, 
said policy being this day canceled on our books, and 
our liability terminated thereunder from and after this 
date. We have this day tendered Mr. W. E. Rhodes, 
your agent at the U. 8. National Bank, this city, $3.90 
cash, in cancellation of said policy. Our object in can- 
celing this policy is that it has just come to our notice 
that the city authorities some time since condemned and 
ordered said building to be torn down. We also are just 
in receipt of information that the building has been va- 
cant for some time. Please sign and return the inclosed 
receipt, and oblige, 

“Yours truly, CHAS. J. BARBER, Sec’y.” 

This letter was certainly competent evidence of a 
waiver, and the trial court did not err in so informing the 
jury. It shows action on the part of the company alto- 
gether inconsistent with an election to treat the policy 
as having been previously invalidated. It was written 
for the express purpose of terminating the contract and 
on the assumption that the contract was then in full 
force and effect. It indicates that the company was then 
seeking to put an end to a valid and subsisting contract 
of insurance, not because of any act or omission of the 
owner of the insured property, but because of some action 
taken by the city authorities concerning it. Undoubt- 
edly the jury might find that the defendant had forborne 
to claim a forfeiture from the fact that on April 13 ft 
considered the policy in force and was taking affirmative 
action to destroy its vitality. Other letters written by 
Mr. Barber to the plaintiff give strong support to the 
hypothesis of a waiver. He said in a letter written May 
22 that the policy would be canceled from the date that 
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plaintiff received the draft for $3.90. He also assured 
her that she could not avoid a cancellation of the policy, 
and that it had been canceled and was void from the 
time she signed the receipt for registered letter contain- 
ing the draft. “The cancellation,” he continued, “does 
not date beyond the receipt by you of our registered let- 
ter containing the remittance, but simply terminates 
any liability accruing from and after that date.” “The 
$3.90,” he added “belongs to you and is the unearned 
premium on the said mentioned policy, which is canceled 
and void as to any accruing liability thereunder” after 
the letter of April 13 was received. On July 31 Mr. Bar- 
ber again wrote to the plaintiff urging her to accept the 
$3.90 unearned premium, saying that it belonged to her 
and that the policy was not in force after the receipt by 
her of the company’s draft in April. IF'rom the state- 
ments contained in these letters it is clear that the de- 
fendant considered the policy in force until the draft for 
$3.90 reached the plaintiff at San Francisco. There is 
also, perhaps, in the evidence ground for -an inference 
that the premium was considered as earned, and that 
it was retained, up to the 17th of April. In Kagle Fire 
Co. v. Globe Loan & Trust Co., supra, the insurer, with 
knowledge of the loss, canceled its policy, the cancella- 
tion taking effect from and after the date of the loss, and 
it repaid to the assured the unearned premium for car- 
rying the risk from and after the date of the loss until 
the expiration of the policy according to its terms. This 
circumstance, it is said in the opinion, “was evidence 
which tended very strongly to show that the insurance 
company at that time recognized the policy as being in 
force up to and including the day that the loss syed for 
occurred.” The loss occurred November 9, and on No- 
vember 24 the insurer repaid the unearned premium 
from November 10. Concerning this it was said that the 
assured “having violated the pelicy by procuring addi- 
tional insurance thereon without the knowledge and con- 
sent of the insurer, it was entitled, on discovering such 
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violation, to cancel the policy by reason thereof, such 
cancellation to take effect from and after the date of its 
violation.” So in this case, the defendant had a right, 
on being informed that a condition of the policy had been 
broken, to treat the policy as of no effect from the date of 
the breach. If there was a forfeiture of which the de- 
fendant had taken advantage, then there was no con-. 
tract to cancel, for it had already ceased to exist. It was 
dead and could not be reanimated except by mutual con- 
sent of the contracting parties. (l/oore v. Phenix Ins. Co., 
-62 N. H. 240; New v. German Ins. Co., 31 N. E. Rep. [Ind.] 
475; Boyd v. Insurance Co., 90 Tenn. 212; Baldwin v. German 
Ins. Co., 105 Ia. 879, 75 N. W. Rep. 326; Ferree +. Oxford 
Fire & Life Ins., Annuity & Trust Co., 67 Pa. St. 873; Os- 
trander, Fire Insurance [2d ed.] sec. 342.) And if the 
company had taken advantage of the forfeiture, there was 
no unearned premium which the plaintiff was entitled to 
receive. (Farmers Mutual Ins. Co. v. Home Fire Ins. Co., 54 
Neb. 740, 74 N. W. Rep. 1101; Collins r. St. Paul Fire & 
Marine Ins. Co., 44 Minn. 440, 46 N. W. Rep. 906; Baldwin 
v. German Ins. Co., 105 Ia. 379, 75 N. W. Rep. 326; Jackson 
v. Millspaugh, 103 Ala. 175; Phenix Ins, Co. v. Stecenson, 
78 Ky. 150; Johnson v. American Ins. Co., 41 Minn. 396; 
Colby v. Cedar Rapids Ins. Co., 66 Ia. 577.) If the defend- 
ant had not waived its right to claim a forfeiture, it is, 
as was said in the Nagle Fire Ins. Co. Case, difficult to 
understand its insistence that there was an unearned 
premium which rightfully belonged to Mrs. Kuhlman. 
It is equally incomprehensible why the company should 
so persistently seek to rescind the contract if, by reason 
of the forfeiture, it was already lifeless and incapable 
of rescission. We are entirely satisfied that the ques- 
tion of waiver was submitted to the jury upon proper in- 
structions, and that the finding thereon is supported by 
sufficient evidence. 

The refusal of the court to permit Mr. Gilbert, a witness 
called on behalf of the defendant, to testify to the filthy 
condition of the floors of the insured building is as- 
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signed for error. We think the evidence sought to be 
elicited could have no very material bearing on the ques- 
tion of damage, and it was not relevant to any other 
issue. Besides, there having been no formal offer to 
prove any specific fact, the alleged error is not available. 

The court refused to receive testimony on behalf of 
the company tending to show the cost of putting the 
building in good condition immediately before the fire. 
In this there was no error. The plaintiff’s claim was not 
based on an injury suffered by the building in good con- 
dition. The question in controversy was the damage 
caused by the fire—tle expense of restoring the build- 
ing to its former condition. What it would cost to reno- 
vate and modernize the whole structure before it was 
damaged was not an issue in the case, and therefore the 
evidence tendered was properly refused. 

It is finally insisted that there should be a reversal of 
the judgment because the damages are excessive. The 
recovery seems quite large, but it is well within the es- 
timates of competent witnesses, and we see no sufficient 
reason for substituting our judgment of the evidence for 
that of the jury. The judgment is 

AFFIRMED. 


H. G. VERNON v. UNION Lirg INSURANCE COMPANY OF 
OMAHA. 


FILED APRIL 19,1899. No. 8876. 


1. Pleading: ELrecrion BETWEEN DEFENSES: TrvE. A motion to com- 
pel a defendant to elect upon which of two inconsistent defenses 
he will proceed to trial comes too late after issue has been joined. 
by filing a reply. 


2, Accord and Satisfaction: EVIDENCE, Evidence examined, and held 
to conclusively establish the defense of accord and satisfaction. 


3. Review: HarmLess Error. Where the conclusion reached by the 
jury was the only one permissible under the pleadings and evi- 
dence, the judgment will be affirmed. Jn such case, errors oc- 
curring at the trial could not have been prejudicial. 
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Error from the district court of Adams county. 
Tried below before BEALL, J. Affirmed. 


John C. Stevens and Capps & Stevens, for plaintiff in 
error. 


M. A. Hartigan and W. W. Morsman, contra. 


SULLIVAN, J. 


This action was brought by H..G. Vernon against the 
Union Life Insurance Company to recover a balance al- 
leged to be due upon a policy of life insurance. The peti- 
tion states that in October, 1887, the defendant insured 
the life of James A. Vernon in the sum of $2,000; that 
the plaintiff was the beneficiary named in the contract; 
that the insured died on October 28, 1891; that the fact 
of death was proven in due time to the satisfaction of 
the company; that there was paid on the policy $1,566.11, 
and that there is a balance yet due of $433.89. The an- 
swer does not deny the issuance of the policy, the death 
of the insured, nor the payment to the plaintiff of $1,- 
566.11, but alleges as a defense that James A. Vernon 
represented in his application for insurance that he was 
only fifty-four years old when he was in fact fifty-six 
years old; that the assessment for death losses at the 
age of fifty-four was only $5.50, while the assessment 
for such losses at the age of fifty-six was $7.50; that the 
policy was issued on the faith of the representation afore- 
said and in the belief that it was true, and that, the pol- 
icy having been issued on a false basis, the beneficiary 
was justly entitled to receive thereon the sum of $1,- 
566.11, and no more; that the plaintiff having claimed the 
full sum of $2,000, there arose a controversy between the 
parties in regard to the amount due on the policy, and 
that such controversy was settled and compromised by 
the payment of $1,566.11. The defendant also pleaded 
a counter-claim, to which, in view of the verdict, it is 
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unnecessary to make extended reference. The reply con- 
cedes that there was a dispute touching the extent of the 
company’s liability on the policy, but denies that there 
was any final adjustment of the matter. he jury found 
against the plaintiff on his cause of action and against 
the defendant on its counter-claim. Judgment was ren- 
dered on the verdict, and Vernon by this proceeding in 
error brings the record here for review. 

The first error assigned relates to the action of the 
court denying an oral motion, made at the trial, by which 
it was sought to force the company to abandon one of its 
defenses, on the ground that they were inconsistent. The 
issues having been joined by replying to the answer, the 
motion came too late and was properly overruled. (14 
Ency. Pl. & Pr. 103.) 

The evidence offered by the defendant is to the effect 
that there was a compromise of the dispute referred to in 
the pleadings and that the sum of $1,566.11 was paid by 
it and received by the plaintiff in settlement and satis- 
faction of the amount due according to the terms of the 
policy. It also appears that the policy was surrendered 
by Mr. Vernon, who at the same time voluntarily made 
and delivered the following receipt: 

“DONIPHAN, NEBRASKA, January 6, 1892. 

“Received of the Union Life Ins. Co. fifteen hundred 
sixty-six and 11-100 dollars in full payment of all claims 
under policy No. 1679 issued by said Union Life Ins. Co. 
upon the life of James A. Vernon, who died October 28, 
1891. H. G. VERNON.” 

It further appears from the record that James A. Ver- 
non was sixty-one years of age at the time he was in- 
sured; that by reason of that fact he was not insurable in 
the defendant company; that plaintiff, who was a son of 
the insured, furnished the requisite proofs of his death, 
and in doing so made an affidavit in which he declared 
that his father was fifty-six years old when the policy 
was issued. To meet the evidence of the defendant on 
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the issue of accord and satisfaction the plaintiff produced 
no testimony but that of his brother, J. D. Vernon, who 
proved to be a shifty and unreliable witness. The sub- 
stance of his material testimony is that he was present 
when the company paid his brother $1,566.11 on the pol- 
icy in suit; that the company’s representative then said 
that the plaintiff had fallen into an error in fixing his 
father’s age at fifty-six years in the affidavit which 
he had made in furnishing proofs of death; that when- 
ever this mistake should be corrected—whenever the 
plaintiff should make another affidavit declaring that 
he was not positive in regard to his father’s age at the 
time the first affidavit was made—the company would 
pay the full sum for which the policy called. The entire 
testimony of this witness as to what the parties did may 
be compressed into one of his own sentences: “They set- 
tled on conditions that after H. G. Vernon’s affidavit 
was made out different they would pay in full.” <As- 
suming that the jury might have accepted this extraor- 
dinary account of the transaction, would they have been 
warranted in returning a verdict for the plaintiff? 
Clearly not. Considered together the evidence of both 
parties conclusively shows that a settlement was made. 
This settlement, according to the testimony of J. D. Ver- 
non, was revocable in a certain contingency; but that 
contingency has not yet arisen. The plaintiff has not 
yet corrected the erroneous statement contained in his 
affidavit, but has evidently elected to stand to and abide 
by it. The obvious truth is that there was a fair adjust- 
ment of the dispute between the parties, and that the de- 
fendant promised to pay the balance according to the 
terms of the policy in case it should be afterwards shown 
that the insured was only fifty-four years of age when 
the insurance was written. On the question of compro- 
mise there was no conflict in the evidence as to any ma- 
terial fact, and the verdict is therefore right whatever 
errors may have intervened at the trial. (Babcock v. 
Purcupile, 36 Neb. 417; Jeffries v. Cashman, 42 Neb. 594; 
36 
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Stratton v. Dole, 45 Neb. 473.) The judgment is right 
and is 
AFFIRMED. 


JOHN G. Root, APPELLANT, V. GERHARDT FAST ET AL., 
APPELLEES, 


FInep APRIL 19,1899. No. 8860, 


1. Negotiable Note: PAYMENT: SUBSEQUENT TRANSFER. When the 
owner and holder of a past due negotiable note receives pay- 
ment thereof from the maker or other person liable thereon, 
the obligation is extinguished, and if it be afterwards trans- 
ferred to another, the transferee will acquire no better. title or 
greater right than the transferrer possessed. 


: EvIpENcE. The evidence examined, and held 
sufficient to sustain the finding of the trial court. 


APPEAL from the district court of York county. Heard 
below before BATES, J. Affirmed. 


C. C. Flansburg, for appellant: 


A surrender of notes held as collateral, in exchange 
for other securities, makes the holder of such new secu- 
rity a holder for value. (Clark v. Iselin, 21 Wall. [U. S.] - 
360; Sawyer v. Turpin, 91 U.S. 114; Greenwell v. Hayden, 
78 Ky. 332; Cherry v. Frost, 7 Lea [Tenn.] 1.) 

A transfer of collateral security may be made to a third 
party as trustee hy agreement. (City Bank of New Haven 
v. Perkins, 29 N. Y. 554.) 

A note does not cease to be negotiable because it is 
overdue, and may, notwithstanding its dishonor, be 
transferred for value, to a third party, who takes it sub- 
ject only to existing defenses. (Baxter v. Little, 6 Met. 
[Mass.] 7; Kniseley v. Evans, 34 O. St. 158; Dacis v. Miller, 
14 Gratt. [Va.] 1; Davis v. Noll, 17 S. E. Rep. [W. Va.] 
791; Pitch v. Gates, 39 Conn. 373; Phillips v. Rimnells, 
Morris [Ia.] *391; Annan v. Houck, 4 Gill [Md.] 325; 
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Leavitt v. Putnam, 3 N. Y. 494; Scott v. First Nat. Bank of 
Kokomo, 71 Ind. 448.) 

Every person dealing with a corporation is bound to 
take notice of the provisions of its charter, constitution, 
and by-laws, and its way of doing business. (Relfe v. 
Rundle, 103 U. 8. 222; Credit Co. v. Howe Machine Co., 54 
Conn. 357; Bocock v. Alleghany Coal & Iron Co., 82 Va. 913.) 

A writing signed by one, an officer of a corporation, 
in his individual name, does not make it the signature 
of the corporation by adding thereto the title of his of:- 
fice. (Sumner v. Williams, 8 Mass. 162; Hately v. Pike, 
44. N, BE. Rep. [11l.] 441; Klopp v. AMfoore, 6 Kan. 27; Alew- 
ander v. Cauldicell, 83 N. Y. 480.) 


Gilbert Bros., contra: 

Foss had authority to accept payment from Goosen 
for the Loan and Guarantee Company, and payment to the 
agent was sufficient. (Preston Nat. Bank v. Smith, 47 N. 
W. Rep. [Mich.] 502; Oakes v. Cattaraugus Water Co., 38 
N. E. Rep. [N. Y.] 461; Hureka Iron Works v. Bresnahan, 
27 N. W. Rep. [Mich.] 524; Hastings v. Brooklyn Life Ins. 
(o., 34 N. BE. Rep. [N. Y.] 289; Steinkraus v. Korth, 44 
Neb. 777; Heaton v. Thayer, 42 Neb. 47.) 

Ratification is equivalent to original authority to act, 
and corporations are bound in the same manner as 
natural persons. (Rich v. State Nat. Bank, T Neb. 201.) 


SULLIVAN, J. 


From the bill of exceptions it appears that on February 
5, 1896, the Loan & Guarantee Company of Hartford, 
Connecticut, made to Gerhardt Fast a loan of $1,200, se- 
cured by a mortgage upon the borrower’s farm in York 
‘county; that in the following August Johann Goosen 
bought the land and in the deed of conveyance assumed 
the payment of the mortgage indebtedness. The loan 
company was incorporated in 1884, and from that time 
until January, 1895, I. I. Foss, of Crete, in this state, 
was a stockholder, a director, and its vice-president. The 
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company was loaning money in Nebraska and its busi- 
ness here was conducted, prior to May, 1890, by the firm 
of Dawes & loss, and after that time by Mr. loss until 
1895, when his official relations with the company ceased. 
The Fast loan matured February 1, 1891. By the terms 
of the bond and mortgage the interest was payable semi- 
annually, and it was generally paid by Mr. Goosen about 
the time it became due. Each payment was made to the 
company’s representative at Crete, who would after- 
wards mail the interest coupon to the defendant. On 
May 29, 1891, Goosen sent a draft to Foss for $1,283.40, 
that being the balance then remaining due upon the 
loan. The draft was received by Mr. I*oss and paid in due 
course. What became of the money does not appear. 
From March 1, 1886, to March 19, 1891, the bond and’ 
mortgage given by Fast to the Loan & Guarantee Com- 
pany were deposited with, and held by the Trust & Safe 
Deposit Company of Hartford as collateral security. On 
the last nained date these securities were released and 
returned to the Loan & Guarantee Company. The plain- 
tiff claims that they were then deposited with him as col- 
lateral security for a loan of $5,000 previously made by 
the Farmers & Merchants National Bank of Hartford 
to the Loan & Guarantee Company. It appears that the 
$5,000 loan was made on the note of the Loan & Guar- 
antee Company indorsed by its president, W. L. Matson, 
and that as collateral security there was deposited with 
the plaintiff, as trustee, a number of western farm mort- 
gages owned by the borrower. ‘These collaterals were 
to be held primarily for the benefit of the loaning bank, 
of which Mr. Root was president, and secondarily for 
Matson and the loan company. Eventually, then, the 
loan company would receive the fruits of this litigation, 
if any there should be. This fact has, of course, no 
bearing upon the substantive rights of the plaintiff, and 
is only mentioned in this connection as a circumstance 
affecting the credibility of his principal witness, whose 
testimony we will hereafter have occasion to consider. 
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It is contended by counsel for appellant that Foss was 
not authorized to collect money for the Loan & Guarantee 
Company. This contention rests upon the testimony of 
Frank E. Johnson, who was secretary of the loan com- 
pany prior to January 15, 1895, and is now its president. 
He says the company never gave any one authority to 
represent it in the collection of notes, except in cases 
where the notes were sent out to some one with express 
direction to collect them. This sweeping statement is 
not conclusive. It does not carry conviction. It is re- 
markable only for the boldness and abandon with which 
the witness testified to a fact of which he was necessarily 
ignorant. Ie was not the business manager of the com- 
pany and in the very nature of things could not know 
what authority that officer had conferred upon Mr. Foss 
or others. It is established beyond dispute that the fol- 
lowing letter was sent to Mr. Foss soon after the disso- 
lution of the firm of Dawes & Toss: 


“THe LOAN & GUARANTEE COMPANY OF CONNECTICUT. 
“Wm, L. Matson, Pres. rank E. Johnson, Sec’y. 
“HARTFORD, ConN., September 14, 1890. 
“HW, I. Foss, Crete, Neb.: You are hereby authorized in 
behalf of this company to collect any or all moneys due 
or to become due on account of interest or principal on 
all mortgages negotiated for and sold to us by either 
yourself or Dawes & Foss. 
“Yours truly, W. LL. Marrson, President.” 
To avoid the evidential effect of this letter an attempt 
was made to repudiate Mr. Matson’s authority to write 
it. This effort was unsuccessful. Irom the testimony 
of Mr. Foss, which is practically undisputed, it appears 
that Matson was the general financial manager of the 
company from the time of its organization until January, 
1895; that all the business of the corporation was under 
his immediate control and direction, and that all the 
Nebraska business was done through him. Foss further 
testified that, under contract with the company, either 
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the witness, or the firm of Dawes & Foss, had made all 
the company’s Nebraska loans and had collected all the 
money which became due on such loans prior to 1895. 
There is abundant proof—in fact it is almost conclusive 
—that a payment to Foss was a payment to the Loan & 
Guarantee Company. 

But it.is insisted that on May 29, 1891, when the pay- 
ment was made, the Fast bond and mortgage were held 
by the plaintiff as collateral for the Farmers & Merchants 
National Bank. The testimony upon this point is rather 
unsatisfactory. Evidently an intimate business rela- 
tionship exists between the bank and the loan company. 
Mr. Root is president of one corporation and a stock- 
holder and director of the other. From time to time col- 
laterals held as security for the $5,000 loan were sur- 
rendered by the plaintiff, who accepted other securities 
in their place. He testified on the trial that he could not 
tell the exact date when he, as trustee, received the Fast 
papers, but that, accordi.:g to his best recollection, they 
were substituted some time in the year 1891 for other like 
securities which he permitted the loan company to with- 
draw from his custody. Frank W. Johnson, after testify- 
ing that he was secretary for the loan company prior to 
1895, said in part: “It is impossible to tell the exact date 
when this loan was substituted. No date was ever put 
down when a loan was either substituted or withdrawn. 
The Fast loan was undoubtedly substituted on or about 
March 19, 1891.” The witness then refers to the fact that 
the Trust & Safe Deposit Company had the papers from 
March 1, 1886 to March 19, 1891, and adds: “To the best 
of my knowledge and belief the Fast mortgage loan was 

transferred to Mr. John G. Root, as trustee, on March 19, 
1891, or within a few days thereafter. I am convinced of 
this from the fact that I find evidence of the withdrawal 
about that time of certain loans which were in the hands 
of Mr. Root, as trustee, and for which in part the Fast 
loan was undoubtedly substituted.” It will be noticed 
in reading the evidence quoted that the witness does not 


Vou. 58] JANUARY TERM, 1899. 503 


Root v. Fast. 


testify to any specific fact within his personal knowledge, 
but only to his belief, and to his faith in the correctness 
of a deduction. He says he found what he chooses to 
call evidence, not of the transfer to Root of the Fast 
papers, but of another fact from which he makes an in- 
ference in regard to the date of the transfer. Whether 
the evidence he found possessed probative force we do 
not know; and whether the fact which he thinks it es- 
tablishes warrants the conclusion deduced therefrom, we 
cannot even conjecture. It is quite possible that in the 
exuberance of his zeal for the success of the trustee Mr. 
Johnson may have drawn his conclusions from false or 
inadequate premises. His evidence is discredited by other 
circumstances. On January 11, 1895, he wrote Goosen 
that the Loan & Guarantee Company then held the note 
and mortgage made to it by Fast and, in effect, demanded 
payment. About a month later he again wrote saying 


that he had applied to oss for an explanation of the mat- < 


ter and that Foss had promised to send the statement 
at once. April 8, 1895, Johnson wrote another letter in 
which he said the loan company had put the matter of the 
alleged payment of the Fast loan in the hands of William 
Stull, of Lincoln, for adjustment. The papers were af- 
terwards sent to Stull. The mortgage was assigned to 
the plaintiff, but the assignment, either through design 
or accident, was not dated. The acknowledgment of the 
assignment, however, shows that it was taken long after 
Goosen had paid the loan. Why the assignment was not 
acknowledged at the time plaintiff claims it was made 
has not been explained. Neither has there been any at- 
tempt on the part of Johnson to explain why his company 
claimed to hold, and why it asserted the right to receive 
payment of, the loan on January 11, 18985, if it had in fact 
been previously transferred to Root. Everything con- 
sidered we think the trial court was right in finding the 
issues in favor of the defendant. The plaintiff, being a 
stockholder and director of the Loan & Guarantee Com- 
pany, has evidently, at its instance and for its benefit, put 


Vv 
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on the guise of a good-faith purchaser, hoping thus to 
succeed in this action. The judgment is 


AFFIRMED. 


FARMERS & MERCHANTS INSURANCE COMPANY V. REBECCA 
N. NOWMAN. 


I'rteD APRIL 19,1899. No. 8849, 


1. Insurance: Policy FornippIncG LITIGATION: MORTGAGE FORECLOSURE. 
The policy of fire insurance in suit provided that it should be 
void “if the property insured be or become involved in litigation 
without notice to, and consent of, the company indorsed hereon,” 
Held, That an action brought without the consent of the insured 
to foreclose a mortgage covering the insured property did not 
violate the condition nor work a forfeiture of the insurance. 


2. : INCREASE OF INCUMBRANCE. A condition in a policy of fire 
insurance against an increase of incumbrances is not broken by 
a mere change in the form of an existing incumbrance. 

Ge : ForreiruRn. Forfcitures are not favored, and to be availa- 


ble as a defense to an action must be pleaded and strictly proved. 


Error from the district court of York county. Tried 
below before Bares, J. Affirmed. 


Joscph Wurzburg, for plaintiff in error: 


The policy was invalidated by the increasing of the 
mortgage, by the mortgage-foreclosure, and by the pro- 
curing of other insuranee. (Billings cv. German Ins. Co., 
34 Neb. 502; Brunswick Sariurgs Institution v. Commercial 
Union Ins. Co., 68 Me. 813; Bates v. Hquitable Ins. Co., 
10 Wall. [U. 8.] 33; Foote v. Hartford Fire Ins. Co., 119 
Mass. 259; Smith v. Union Ins. Co., 120 Mass. 90; Titus 
o. Glens Falls Ins. Co., 81 N. Y. 417; Afcadows v. Haack- 
cye Ins. Co., 62 Ia. 887; Quinlan v. Providence-Washington 
Ins. Co., 188 N. Y. 356; Johnson v. American Ins Co., 41 
Minn. 399; Phenix Ins. Co. v. Stevenson, T8 Ky. 150.) 


. 


VOL. 58] JANUARY TERM, 1899. 505 


Farmers & Merchants Ins. Co. v. Newman. 


Halleck F. Rose and Wellington H. England, also for 
plaintiff in error: 

It is competent for the insurer to provide by contract 
for the termination of the insurance risk, on the insured 
property becoming involved in litigation. (AfcIntire v. 
_ Norwich Fire Ins. Co., 102 Mass. 230; Merchants Ins. Co. v. 
Brown, 77 Md. 78; Springficld Steam Laundry Co. v. Traders 
Ins. Co., 66 Mo. App. 199; Titus v. Glens Falls Ins. Co., 81 
N. Y. 410; Meadows v. Hawkeye Ins. Co., 62 Ta. 387; Quinlan 
v. Providence-Washington Ins. Co., 188 N. Y. 356.) 

Foreclosure terminated the insurance. (Agricultural 
Ins. Co. v. Montague, 88 Mich. 551.) 

Where the policy contains a mere loss-payable clause 
for benefit of mortgagee, the contract is with mortgagor, 
and the mortgagee cannot recover in case of a breach of 
the condition by mortgagor. (Syndicate Ins. Co. v. Na- 
tional Life Ins. Co., 65 Wed. Rep. 178; Martin v. Franklin 
Fire Ins. Co., 88 N. J. Law 140; State Ins. Co. v. Maackens, 
38 N. J. Law 564; Ormsby v. Pheniz Ins. Co., 58 N. W. Rep. 
[S. Dak.] 301; Hastings v. Westchester Fire Ins. Co., 73 N. 
Y. 141; Governor v. Atlantic Fire Ins. Co., 17 N. Y. 391; 
Buffalo Steam Engine Warks v. Sun Mutual Ins. Co., 17 N. 
Y. 401; State Ins. Co. v. New Hampshire Trust Co., 47 Neb. 
62; Hocking v. Virginia Fire & Marine Ins. Co., 42 8S. W. 
Rep. [Tenn.] 451.) 


Gilbert Bros., contra: 


Renewal of a mortgage with accrued interest is not a 
violation of a provision against future incumbrances. 
(Kansas Farmers Fire Ins. Co. v. Saindon, 35 Pac. Rep. 
[Kan.] 15; George Home Ins. Co. v. Stein, T2 Miss. 943.) 

Mortgage foreclosure is not a violation of the provision 
against litigation involving the insured property. (Cole 
v. Conner, 10 Ia. 299; Mall v. Niagara Fire Ins. Co., 53 N. 
W. Rep. [Mich.] 727; National Bank of Mills & Co. v. Union 
Ins. Co., 26 Pac. Rep. [Cal.] 509; Billings v. German Ins. 
Co., 34 Neb. 502; Sprigg v. American Central Ins. Co., 40 
8. W. Rep. [Ky.] 575.) 
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Other void insurance policies do not invalidate the in- 
surance. (Slobodishy v. Phenix Ins. Co., 52 Neb. 395; Wool- 
pert v. Franklin Ins. Co., 26 8. E. Rep. [W. Va.] 521; 
Sieeting v. Hartford Mutual Fire Ins. Co., 34 Atl. Rep. 
[Md.] 826; German Ins. Co. v. Hayden, 40 Pac. Rep. [Colo.] 
453.) oe : : 


SULLIVAN, J. , 

Rebecca N. Newman brought this action against the 
Farmers & Merchants Insurance Company to recover on 
a policy of fire insurance covering a dwelling-house owned 
by John M. and Angeline Crain. The court directed the 
jury to find for the plaintiff, and from a judgment ren- 
dered on the verdict the defendant prosecutes error. 

Mrs. Newman had a mortgage on the insured property 
to secure an indebtedness of $750, and for her benefit the 
company had attached to the policy a slip in the usual 
form, making the loss, if any, payable to the mortgagee 
as her interest might appear. The action was defended 
mainly on the ground that the property, before its de 
struction, had become involved in litigation, and that 
the right to indemnity had been thereby lost under the 
operation of the following condition of the contract: 
“If the assured shall have, or shall hereafter take, any 
other insurance on the property hereby insured, or any 
_ part thereof, without the consent of the company, writ- 
ten hereon; or if the property above mentioned, or any 
part thereof, be, or hereafter become, mortgaged or other- 
wise incumbered, or if the same be, or shall hereafter 
become, involved in litigation without notice to and con- 
sent of this company indorsed hereon, * * * then and 
in every such case this policy shall be void.” It appears 
from the record that Mrs. Newman’s mortgage was a sec- 
ond lien on the property in question; that she had been 
made a party defendant in an action brought to foreclose 
the first mortgage; that she had answered therein assert- 
ing her lien; that a decree of foreclosure had been ren- 
dered on both mortgages, and that a stay had been taken 
and was effective at the time of the fire, 
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—_ 


In view of these conceded facts was the property in- 
volved in litigation within the meaning of the condition 
above quoted? We do not think it was. In actions on 
policies providing that the rights of the mortgagee shall 
not be invalidated by any breach of condition by the 
mortgagee or owner it has been generally held that the 
mortgagee has a distinct interest embraced in a separate 
contract, and that his right to indemnity is not affected 
by any act or omission for which he is not responsible. 
(Phenix Ins. Co. of Brooklyn v. Omaha Loan & Trust Co., 41 
Neb. 834; Oakland ITome Tis. Co. v. Bank of Commerce, 4T 
Neb. 717; Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743.) In 
State Ins. Co. of Des Moines v. New Hampshire Trust Co., 47 
Neb, 62, the doctrine of these cases was applied, although 
the contract in suit did not exempt the mortgagee from 
the consequences of a breach of the conditions imposed ° 
on the assured. On rehearing, however, the court re- 
ceded from this position to the extent of leaving the ques- 
tion open and undetermined. We are now convinced, as 
the result of a pretty thorough examination of the au- 

_thorities, that under a clause like the one here in ques- 
tion the mortgagee claims through the mortgagor and 
can recover only to the.extent that the insurer is indebted 
to the insured in consequence of the loss. The ordinary 
“mortgage slip” is, in effect, an agreement by the com- 
puny to pay the mortgagee all, or a part, of any money 
which may become due to the insured under the contract 
for indemnity. The cases bearing upon this question are 
collected in an elaborate note to Oakland Home Ins. Co. v. 
Bank of Commerce, 58 Am. St. Rep. 663. (47 Neb. 717.) 
This action, then, was in substance one brought by the 
plaintiff to recover of the company a sum of money 
due from it to the Crains. Her rights are neither greater 
nor less than theirs. Recurring now to the language of 
the policy, it will be noticed that the condition under 
which the forfeiture is claimed is not an absolute condi- 
tion. It has an important qualification. It declares that 
litigation concerning the property shall invalidate the in- 
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surance unless the company’s consent shall be indorsed 
on the contract. This suggests the idea quite naturally 
_ that a forfeiture may be prevented by a seasonable appli- 
cation to the insurer for its consent while the litigation is 
yet in posse. It does not imply that action under it may 
cure an existing forfeiture. It contemplates prevention, 
and not remedy. The construction contended for by coun- 
sel for defendant is, in effect, that any action involving 
the property, by whomsoever commenced, would avoid 
the policy. We cannot agree to this proposition. So far 
as the meaning is doubtful, the doubt must be resolved 
against the insurer, because forfeitures are not favored, 
and also because contracts of this kind are prepared by 
the insurer without consultation with the insured, and 
are thronged with conditions, stipulations, provisos, and 
exceptions which have not been the subject of previous 
deliberation. In Oakland Tome Ins. Co. v. Bank of Com- 
merce, supra, it was said: “The policy is proposed.and tend- 
ered by the insurer on its own form. If it seeks to pro- 
tect itself by a condition, it should clearly express that 
condition by the policy. If it resorts to ambiguous lan- 
guage, under familiar rules of construction, such lan- 
guage must be taken most strongly against the party 
proposing it and in favor of the other party.” The mean- 
ing to be extracted from the clause in question is the 
meaning which it was, under the circumstances, fairly 
calculated to convey. [From the language employed it 
is hardly possible that the insured would understand 
that the indemnity for which they had paid was abso- 
lutely at the mercy of any stranger who might make an 
unprovoked or wanton attack upon their title. They 
doubtless acted on the assumption that there was some 
substance in the qualifying clause referred to, and that 
they were contracting against their own acts and omis- 
sions and not against the conduct of strangers. Of what 
value is a provision giving the right to involve the prop- 
erty in litigation, after obtaining the company’s consent, . 
if it cannot be known when, or by whom, or for what 
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cause, an action is to be instituted? A mortgagee, a cred- 
itor, an adverse claimant may bring an action without 
notice and without cause; and if the defendant’s theory 
is right the insurance is thus sacrificed without fault of 
the insured. A policy having this obvious import would, 
it seems to us, be generally considered too precarious a 
shelter to be worth the premium. Actions aided by at- 
tachment are nearly always commenced without warn- 
ing; and it often happens that the affidavit, which is the 
basis for the ancillary proceeding, is a mere tissue of 
falsehoods, made with absolutely criminal recklessness. 
To put into a policy a clause providing ‘that a forfeiture 
of indemnity might in such cases be prevented by ob- 
taining in advance the company’s consent to the suit 
would be the veriest nonsense. It may be said, however, 
that in this case the action was commenced in conse- 
quence of the failure of the Crains to redeem their prom- 
ise to the owner of the first mortgage. That, of course, 
is true, but it does not affect the question of interpreta- 
tion. The condition embraces actions by whomsoever 
commenced, or it refers only to suits instituted by the 
assured. In Niagara Fire Ins. Co. v. Scammon, 144 Ill. 490, 
28 N. E. Rep. 919, 32 N. E. Rep. 914, the policy in suit con- 
tained this provision: “If the assured or any other person 
as parties interested shall have existing during the con- 
tinuance of this policy any other contract or agreement 
for insurance (whether valid or not), against-loss or dam- 
age by fire on the property hereby insured or any part 
thereof, not consented to by this company in writing, and 
mentioned in or indorsed upon this policy, then this in- 
surance shall be void and of no effect.” The court held 
that other insurance taken out by a mortgagee or other 
person having an insurable interest in the property was 
‘not forbidden and would not work a forfeiture of the in- 
demnity for which the owner of the equity of redemption 
had contracted. In the case of Small v. Westchester Fire 
Ins. Co., 51 Fed Rep. 789, the court, construing a provis- 
ion similar to the one here in question, said: “Courts will 
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not construe them as embracing acts of third parties or 
proceedings in invitum, unless the language of the con- 
dition is so plain and explicit that no other construction 
can be adopted. * * * Ifthe bringing of a suit involv- 
ing the title or possession of the property against the 
assured, ipso facto, avoids the insurance, then every pol- 
icy-holder, when sued, loses, eo instanti, his insurance. The 
assured can no more prevent the institution of a suit in- 
volving the title or possession of the insured property 
than he can the accruing of a tax lien, a judgment, or a 
mechanic’s lien. The bringing of a suit is a proceeding 
in invitum. It is usually brought without cousulting the 
defendant, and it would ordinarily be impossible to apply 
to the company for the consent necessary to save a for- 
feiture. It would seem that the condition in question 
ought to be construed as applying only to voluntary Liti- 
gation, involving the title or possession of the property 
insured.” ‘These observations seem.just and reasonable. 
They entirely meet our approval, and, without further 
extending the discussion, we hold that the property was 
not involved in litigation within the meaning of the con- 
tract. In Billings v. German Ins. Co., 34 Neb. 502, upon 
somewhat different reasoning, the same conclusion seems 
to have been reached. Other analogous cases illustrating 
the strictness with which provisions for forfeitures are 
to be construed are: Hall v. Niagara Fire Ins. Co., 93 Mich. 
184, 53 N. W. Rep. 727; Phenia Ins. Co. of Brooklyn v. 
Pickle, 119 Ind. 155; Green v. Homestead Fire Ins. Co., 82 
N. Y. 517. 

It is also urged on behalf of the defendant that the pol- 
icy was forfeited by reason of an unauthorized increase 
in the amount of the plaintiff’s mortgage. This alleged 
increase consisted merely in a change in the form of the 
security. The incumbrance was not in fact augmented. - 

A further and final contention is that the owners of the 
property obtained additional insurance in violation of 
the terms of the policy. In regard to this defense it need 
only be said that it was not established on the trial. It 
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was not shown by competent evidence, nor by any evi- 
dence, that the assured, John M. Crain and Angeline 
Crain, had taken out other valid insurance, or that they 
had at the time of the fire any indemnity whatever ex- 
cept that furnished by the contract in suit. The defense 
of forfeiture is regarded by the courts with aversion, and 
especially so where the entire premium has been paid to, 
and retained by, the insurer; and to escape lability un- 
der such circunistances the facts from which it is claimed 
the forfeiture resulted must be alleged and strictly 
proven. (J'homas v. Builders’ Mutual Fire Ins. Co., 119 
Mass. 121; Niagara Fire Ins. Co. v. Scammon, supra; Knight 
v. Hureka Fire & Marine Ins. Co., 26 O. St. 664.) The judg- 
ment is 
AFFIRMED. 


BE. A. FLETCHER V. CO-OPERATIVE PUBLISHING COMPANY. 
Fitrp May 3, 1899. No. 8885. 


1, Action by Corporation: CORPORATE EXISTENCE: PLEADING. In an 
action by a corporation, if its name imports a corporation, it is 
not essential to aver in terms its corporate existenee or to plead 
the act of incorporation. 


2. 


A general denial does not place in issue the 
pleaded existence of a corporation. 


3. Account: PLEADING. Section 129 of the Code of Civil Procedure, 
wherein it provides that an account may be pleaded by copy 
thereof, is permissive. The facts may be averred in any proper 
form. 


4, Action on Account: JupementT ror PLamntirr. The judgment held 
warranted and sustained by the evidence. 


Error from the district court of Franklin county. 
Tried below before BEALL, J. Affirmed. 


Hf. A, Fletcher and W. H. Ashby, for plaintiff in error. 


H. Whitmore, contra. 
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HARRISON, ©. J. 


The defendant in error instituted this action before a 
justice of the peace of Franklin county to recover an 
amount alleged to be its due on an account of certain des- 
ignated law books and publications sold and delivered 
to plaintiff in error and was given judgment, from which 

"an appeal was perfected to the district court, where the 
publishing company was again successful and was ac- 
corded a judgment, of which the adverse party seeks a re- 
versal in an error proceeding to this court. 

- It is argued that the petition was insufficient in its 
statement or plea of the corporate existence of the pub- 
lishing company. The action was commenced in the cor- 
porate name of the company, and it was also stated that 
it was a corporation organized and incorporated under 
and by virtue of the laws of a designated state and doing 
business in the state of Nebraska. This was a sufficient 
plea of the corporate capacity of the company. (Ee- 
change Nat. Bank v. Capps, 32 Neb. 242; 5 Ency. Pl. & Pr. 
70, 71.) The general denial did not put in issue the cor- 
porate existence of the company. There was no special 
denial, and no proof of the fact was necessary. (Merron 
v. Cole, 25 Neb. 692.) The pleading was of the sale and 
delivery of the books and publications, the statement 
being specific in-relation to them. It gave the date of 
each, the book or publication, and the price. As a state- 
ment of the account it was not defective. The section 
of the Code to which counsel for plaintiff in error re- 
ferred in argument, 129, that a plaintiff may set out in 
his petition a copy of the account on which suit is 
brought, is permissive merely. The facts may be stated 
in a different form. (Collingwood v. Merchants Bank, 15 
Neb. 118.) An examination of the evidence, in the light 
of the rules of law applicable to the facts developed, dis- 
closes and leads to the conclusion that the amount for 
which judgment was rendered was, after the deductions 
made in favor of plaintiff in error, none too large and 
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that it was in all respects warranted and supported by 
the facts shown; hence it must be 


AFFIRMED. 


KEMPER, HUNDLEY & McDONALD DRY GooDS COMPANY, 
APPELLEE, V. IF. D. ReENsHaw & COMPANY ET AL, 
APPELLANTS. 


FILED May 3, 1899. No. 8872. 


1. Time to Assail Petition. That a petition does not state a cause of 
action may be raised at any stage of the proceedings, even in 
this court in an appeal. 


2, Cancellation of Instruments: ALLEGATIONS OF FRAUD. In a peti- 
tion in the nature of a creditors’ bill to annul a conveyance or 
mortgage as fraudulent the facts of the asserted fraud must be 
specifically stated; general ajlegations thereof are not suflicient. 


APPEAL from the district court of Johnson county. 
Heard below before Lerron, J. Reversed and dismissed. 


M. B.C. True and Isham Reavis, for appellants. 
T, Appelget and Ben Phillips, contra. 


Harrison, C. J. 


In this action a petition in the nature of a creditors’ 
bill was filed in the district court of Johnson county, the 
expressed purpose being to secure a decree by which a 
chattel mortgage of a stock of merchandise, some store 
fixtures and furniture should be declared void and the 
petitioner allowed to subject the property to the payment 
of an asserted debt or claim against the mortgagor. To 
the petition there was interposed a general demurrer, 
which on hearing was overruled. After issues were 
joined there was a trial, which resulted in a decree for 
the petitioner. In the appeal to this court there is pre- 
sented the question of the sufficiency of the petition. 

37 
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The objection that a petition does not state a cause of 
action is available at any stage of the proceedings in a 
cause, and this is as applicable to a petition of the nature 
of the one in the case at bar as any other, and the right 
exists during an appeal. It is true this court has decided 
that an appeal from a judgment sustaining a demurrer 
to a petition on the ground of a misjoinder of causes of 
action does not lie to the supreme court. The remedy is 
by petition in error. To this Laxn, then C. J., dissented. 
(See Stewart v. Carter, 4 Neb. 564.) But it has also been 
decided that where a general demurrer to a petition in 
a suit in equity is sustained in the district court, the 
cause may be taken by appeal to the supreme court and 
the matter of demurrer heard. (Arnold v. Baker, 6 Neb. 
184.) In the case at bar the appeal is from the judgment 
and presents the case for hearing in this court on the 
pleadings and proofs. (National Life Ins. Co. v. Martin, 
57 Neb. 350.) That the petition does not state a cause 
of action, if true, is a quality of the pleading which is . 
inherent and is with and of it in any and-all of the pro- 
ceedings and the question may be raised at any time and 
in an appeal to this court. (UVhomas v. Franklin, 42 Neb. 
310; Sage v. City of Plattsmouth, 48 Neb. 558.) In regard 
to pleadings in actions similar to the one at bar it has 
been established by this court: “In an action to avoid 
a conveyance or mortgage for fraud the facts constitut- 
ing the fraud must be specifically pleaded; a general al- 
legation of fraud is insufficient.” (Rockford Wateh Co. v. 
Manifold, 36 Neb. 801.) In the petition in this suit the 
only allegation relative to the asserted debt of the ap- 
pellee was of a judgment obtained thereon at a stated 
date subsequent to the execution and filing of the mort- 
gage which it was sought to have declared void. There 
was no allegation that the mortgagor had no other prop- 
erty and sufficient to satisfy all his debts, if any existed 
at that time. There were no statements of the time when 
appellee became a creditor of the mortgagor, whether 
prior or subsequent to the date of the mortgage, and if 
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subsequent, that the instrument was executed with a 
fraudulent purpose as to subsequent creditors. The alle- 
gations of fraud were but general. Tor rules applicable 
and within which the pleading must be adjudged insuffi- 
cient see: Leasure v. Forquer, 41 Pac. Rep. [Ore.] 665; 
Petree v. Brotherton, 32 N. E. Rep. [Ind.] 300; Winstandley 
v. Stipp, 32 N. EB. Rep. [Ind.] 302; Burton v. Platter, 53 
Ted. Rep. 901; Horbach v. Hill, 5 Sup. Ct. Rep. 81. The 
judgment is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 


TURNER-F RAZR MERCANTILE COMPANY, APPELLEE, V. 
Ff. D. Rensoaw & COMPANY ET AL., APPELLANTS, 


TILED May 3, 1899. No. 8871. 


Time to Assail Petition: CANCELLATION OF INSTRUMENTS: ALLEGA- 
TIONS OF FRAUD. 


APPEAL from the district court of Johnson county. 
Heard below before Lerron, J. Jeversed. 


M. B. C. True, for appellants. 
T. Appelget, contra. 


Harrison, C. J. 


This case is governed by the decision in the case of 
Kemper v. Renshaw, 58 Neb. 513, and the judgment must 
be reversed and the action dismissed. 


REVERSED AND DISMISSED. 
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SymMns Grocery CoMPANY v. SNOW BROTHERS. 
FILED May 3, 1899. No. 8894. 


1. Attachment: Morion TO DISSOLVE: RIGHTS OF DEFENDANT. A de- 
fendant in an attachment proceeding may move to discharge the 
attachment although he may have disposed of his entire interest 
in the property, or, for other reasons, at the time may have no 
further interest therein. 


2. Order Dissolving Attachment: Review. The finding and order of 
the district court determined against the clear and decisive pre- 
ponderance of the evidence; hence reversed. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Reversed. 


G. Norberg and Hall, St. Clair & Roberts, for plaintiff 
in error. 


Rhea Bros. & Manatt and 8. A. Dravo, contra. — . : 


Harrison, C. J. 


E. H. Snow and W. 8. Snow, brothers, who were in 
partnership and in the general mercantile business in 
Holdrege on June 15, 1895, executed three chattel mort- 
gages, each of which purported to incumber the entire 
stock of merchandise then in the firm’s business room 
or rooms at the place we have.indicated. One of the 
mortgages was in favor of the plaintiff in this action and 
the amount stated in it was $1,479.41. One was to the 
United States National Bank of Holdrege, the sum named 
in it being $2,400. Another was made to S. A. Parker, 
an uncle of the brothers, and the expressed consideration 
was $2,774.75. The firm also on the same day conveyed 
a piece of city property to one J. J. Parker, who immedi- 
ately transferred it to Bertina Snow, the wife of W. S. 
Snow, one of the members of the firm. The real estate 
thus conveyed was the only property of that nature the 
title to which then rested in the partnership, or rather 
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was of record in its name. The mortgages were executed 
in the office of a firm of attorneys in the city about 4 
o’clock P. M. of the day and were left with the attorneys 
to be filed. The plaintiff company and the bank neither 
had any knowledge of the execution of the mortgage to 
it, and when such knowledge was received did not accept 
the action apparently performed for its benefit and in 
its behalf. Each instituted a suit, in which a writ of at- 
tachment was procured to issue and was levied on the 
stock of merchandise by the officer to whom it was di- 
rected and delivered. At the time of the execution of 
the mortgages the firm of Snow Bros. was indebted to 
the plaintiff in the sum of $1,510.29; to the bank, $2,400; 
the claim of the uncle, 8. A. Parker, was $2,774.75; in- 
debtedness to other creditors, about $1,000; total debts, 
about $7,685.04. The value of the stock of merchandise 
was $4,900. For S. A. Parker there was commenced an 
action of replevin, and under the writ therein issued pos- 
session of the stock of goods was taken and delivered to 
him. There was a trial of the replevin action, but prior 
to that trial or a hearing of the attachment portion of 
the case at bar Parker had foreclosed the chattel mort- 
gage on the stock, offered the whole of the merchandise 
for sale, and as a whole, and at the sale bid in the stock 
for about $2,600. He made sufficient sales from it after- 
wards to realize therefrom about $1,100, and then turned 
it over to Hattie A. Snow, the wife of E. H. Snow. In 
consideration of the transfer to her she gave 8S. A. Parker 
her notes aggregating $4,900. She, subsequent to the 
deal by which she gained possession of the goods, pur- 
chased the claim of the United States National Bank 
against Snow Bros. in the amount of $2,400, for which 
she paid $1,800. For this latter amount she gave her note 
to the bank. 

The ground for attachment in this action was stated 
in the affidavit as follows: “That the defendants have 
sold, conveyed, and otherwise disposed of their property 
with intent to cheat and defraud their creditors and to 
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hinder and delay them in the collection of their debts, 
and that defendants are about to sell and convey and 
dispose of their property with fraudulent intent.” There 
was filed in the action what was styled an “Answer and 
Motion,” which was verified positively and was also 
made to perform the office of an affidavit in denial of the 
assertions in the affidavit for attachment. It was ob- 
jected to as not being sufficient, either as an affidavit or 
a motion. There was also an objection that the plaintiff 
had not been notified of any hearing of a motion to dis- 
solve the attachment. These matters we shall pass over 
and examine into what was developed at the hearing of 
what at least was treated as a motion to dissolve the 
attachment. 

As a result of the hearing the attachment was dis- 
solved. The plaintiff complains that the defendants 
should not have been allowed to attack the attachment, 
since prior to the time of the attack they had transferred 
the property and had no longer its ownership or posses- 
sion. This contention cannot prevail. The defendants 
could be heard to move the discharge of the attachment 
on the ground of the falsity of the affidavit upon which it 
was predicated. (AfcCord v. Bowen, 51 Neb. 247; Grimes 
v. Farrington, 19 Neb. 44; Kilpatrick-Koch Dry Goods Co. v. 
Bremers, 44 Neb. 863; Dayton Spice-Mills Co. v. Sloan, 49 
Neb. 622; Kountze v. Scott, 52 Neb. 460; South Park Im- 
provement Co. v. Baker, 51 Neb. 892.) 

It is urged that upon the evidence adduced the trial 
court should have sustained the attachment; that its 
decision is clearly wrong and not supported by the evi- 
dence. S. A. Parker, the uncle of the two brothers, the 
members of the firm, was called as a witness, and after 
stating certain facts in regard to the indebtedness of 
the firm to him, how it was incurred, etc., further testi- 
fied of the execution and delivery of the chattel mortgage 
on the stock of goods by the firm to him, the subsequent 
foreclosure of the mortgage, inclusive of the sale of the 
goods and his bid therefor, also of an attempt to sell the 
stock to an Iowa man, and further as follows: 
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“Q@. What effort did you make to dispose of the goods 
while you were selling them, if any? 

A. After I got the goods the First National Bank,—one 
of the members, the president or cashier,—had a conver- 
sation with me in regard to having the goods purchased— 

Q. The First National or United States National? 

A. The United States National—to let Eugene H. 
Snow and wife take the goods and sell them out. They 
said that he could manage the goods and get a large 
amount out of them. I told them I was willing to do that, 
provided they would advance me a thousand dollars on 
my claim and I would let the rest stand and take the 
rest out of the goods. They said, “No, you ought to pro- 
rate with us, and if you will do that we will let Mr. and 
Mrs. Eugene H. Snow have the goods and sell them out.” 
They urged me to do that with them and the Symns 
Grocery Company, the three together, and, by the way, 
Mr. Norburg had some talk with me about it. I told them 
J could not do that, but I would take part of mine and let 
the rest come out as they. could. This same Iowa man, 
I kept him here about a week to try to sell to him, but 
he went away without purchasing, and decided that he 
would not give what I wanted to make on the goods. 
During this time Eugene Snow and W. S. Snow says, 
“We don’t want you to sell these goods to the Iowa man 
unless he will give more than enough to pay your claim.” 
I said, “I could not get enough to pay me,” but they says, 
“We must have more than that out of it. We don’t want 
the United States Bank to lose.” I made up my mind I 
would not sell it unless I could get something out of it 
besides my claim. I proposed to take the goods and sell 
them out to pay me first and the Symns Grocery Com- 
pany. I talked to the bank, and they said, “If you do 
anything, let Eugene Snow and his wife take it;” so I 
decided to drop the other matter. Then I tried to get Mr. 
Snow to propose it to her, and he finally did. I went up 
and talked with her in regard to it, and they went down 
and talked with the bank in regard to this matter. I 
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tried to get a compromise that whatever amount they 
should pay me should go to the United States Bank and 
Symns Grocery Company, and we tried to figure out how 
much of a percentage they could figure on the debts. The 
Symns Grocery Company would not accept. I think at 
that time they were going to pay them about twenty- 
three hundred dollars on their claim, but they finally re- 
fused. Mr. W.S. Snow said, “I have a friend that I think 
will buy the goods and put me in charge of them.” I 
says, “See what you can do.” He came back and says, 
“We can pay you so much money and give you security 
for the rest of your claim, and we will sell the goods and 
every dollar shall be turned in to pay first the United 
States Bank and then the Grocery Company.” I said, 
“What security have I that that will go to pay them?” 
Each party said, “Don’t let the goods go without getting 
something out of them to pay our debts.” So I said, “I 
' wouldn’t do it without I could get a guaranty that it 
would go to pay the debts.” The other party wouldn’t 
consent to that; I presume Mr. Snow would. Then I had 
to go back to Mrs. Snow, and she finally consented in this 
way: that she would pay me so much for the goods,— 
with a great deal of reluctance it was too, I assure you;— 
she would pay me so much for the goods, and first pay my 
claim, and the balance I should have in a note to hold her 
that the balance should apply on the balance of the debts. 
I took it in separate notes that way, so the balance stands 
the note I held of hers. When certain conditions are 
complied with regarding those debis, that note is to be 
returned to her without a cent’s payment to me. She 
consented to it and I turned the goods over to her. Dur- 
ing that time I had sold goods up to something in the 
neighborhood of eleven hundred dollars. I had also 
taken a bill of goods of my own, which, with the other 
item J had taken previously, amounted to something like 
eighty dollars. When I went away Mrs. Snow borrowed 
eighty dollars of my brother and gave to me, which he. 
wrote since she has paid, leaving one note I took of thir- 
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teen hundred dollars. I took the note for the balance 
which then was supposed to be due. I will say that a 
few bills of expenses I had not got hold of which they 
were to pay and afterwards settled; for instance, I had 
not got the printing bill, but they paid afterwards and 
sent me. The balance coming to me was about seventeen 
hundred and forty dollars, The rest of the amount was a 
little less than nineteen hundred dollars, which was the 
amount that I would conditionally surrender, but I had 
got to know that the amount would be applied on her 
debts. 

Q. You mean the boys’ debts? 

A. On the debts of Snow Bros., and it was the request 
of W. S. Snow that I should request that be done to re- 
lieve him. 

Q. Those are the notes that have been introduced? 

A. I never want a dollar of that amount, but it should 
be explained to my satisfaction in paying those debts 
and I am to surrender those notes, there is about a 
thousand dollars due me on my personal debt. 

It also appeared of evidence that two brothers of the 
Mrs. Snow, who finally held possession of the stock of 
goods, had, prior to the time of the transactions which 
are most prominent in this action, loaned to the United 
States National Bank $10,000, and were quite anxious 
that the bank should not lose its claim or any part thereof 
which it had against the firm of Snow Bros., and that 
they were somewhat active in urging the arrangement 
of the affair of the transfer of the possession of the stock 
of goods to Mrs. Snow, because thereby the bank would 
be materially assisted in the collection of its debt against 
the firm and be more able to meet its own, liabilities. 

The course pursued by 8. A. Parker, in that after he 
had obtained a chattel mortgage on the goods, had fore- 
closed it and at the sale bid in the stock, had been in its 
possession and selling it at retail, and at the solicitation 
of the individual members of the firm delivered posses- 
sion and control to the wife of one of them to be disposed 
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of to benefit the uncle and the firm, not the wife, is 
scarcely consistent with true dealing, nor is it the usual 
manner of conducting a bona fide transaction of transfer. 
The portion of the evidence which we have quoted, in 
connection with other facts and circumstances disclosed, 
lead to a conclusion that supports the affidavit in at- 
tachment. The finding and order of the trial court were 
clearly wrong. The preponderance of evidence against 
the ruling was strong and decisive. The order is re- 
versed and the district court is directed to reinstate the 
attachment. 
JUDGMENT ACCORDINGLY. 


FARMERS & MERCHANTS INSURANCE COMPANY Vv. IVER 
JENSEN. 


FILED May 3, 1899. No. 9877. 


1. Insurance: TRANSFER oF TITLE: TERMINATION oF Conrract. The 
decisions of points of litigation herein announced in the former 
opinion, 56 Neb. 284, approved and adhered to. 


2. Statute of Uses. The statute of uses is not of the law of this 
state. 


REHEARING of case reported in 56 Neb. 284. Former 
decision sustained. 


Clark & Allen, for defendant in error: 


The statute of uses is applicable. Iver Jensen has, 
therefore, the legal title to the premises, and the insur- 
ance contract is in force. (State Ins. Co. v. Schreck, 27 
Neb. 527; Thatcher v. Omans, 3 Pick. [Mass.] 521; Mar- 
shall v. Fisk, 6 Mass. 24; Witham v. Brooner, 63 Ill. 344; 
Helfenstine v. Garrard, 7 O. 276; Gorham v. Daniels, 23 Vt. 
610; Hutchins v. Heycood, 50 N. H. 491; Sutton v. Aiken, 
62 Ga. 733; McCoy v. Monte, 90 Ind, 441; Roberts v. Moseley, 
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51 Mo. 282; Pugh v. Hayes, 118 Mo. 481; Schaffer v. Lav- 
retta, 57 Ala.:14.) 


Halleck F. Rose and Wellington H. England, for plaintiff 
in error: 


It has been the practice for courts of equity to enter- 
tain jurisdiction over all trust estates, without regard to 
the statute of uses, and without distinction between uses 
and trusts. The statute of uses is not in force in Ne- 
braska. (Hoehne v. Breitkreitz, 5 Neb. 110; Bear v. Koenig- 
stein, 16 Neb. 65; Jones v. Johnson Harvester Co., 8 Neb. 
446; Carter v. Gibson, 29 Neb. 824; Thomas v. Churchill, 48 
Neb. 266; Dailey v. Kinsler, 85 Neb. 835; Blodgett v. Me- 
Murtry, 39 Neb. 210; Leader v. Tierney, 45 Neb. 753; Hews 
v. Kenney, 43 Neb. 815; Gorham v. Daniels, 23 Vt. 609.) 


HARRISON, C. J. 


In an action instituted in the district court of Saunders 
county the defendant in error recovered a judgment, 
which on hearing in an error proceeding in this court 
was reversed. A motion for a rehearing was sustained, 
not on the questions decided in the former opinion (56 
Neb. 284), but to allow argument as to whether the rule 
of the statute of uses is in force or is of the law of this 
state. We are satisfied of the correctness of the former 
decision, and relative to the points therein determined 
announce at this time our adherence to what was then 
stated. 

The issues presented by the pleadings in the suit were 
succinctly set forth in the former opinion, and we will 
reproduce the statement: “Jensen, in his petition, de- 
clared upon an ordinary insurance policy. The insurer 
interposed as a defense to the action that the contract of 
insurance provided that it should cease to be in force 
‘in case any change shall take place in the title * * * 
of the assured in the above-mentioned property’ without 
the consent of the insurer thereto indorsed on the policy; 
that after the delivery of the policy the insured—his wife 
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joining therein—conveyed the real estate on which the 
insured property was situate, by ordinary warranty deed, 
to one John H. Jensen, and that the latter, afterward by 
an ordinary warranty deed, conveyed the insured prop- 
erty to the wife of the insured,—all without the knowl- 
edge or consent of the insurer. The insured attempted 
to meet this defense by a reply admitting the conveyance 
of the title by the insured to John H. Jensen, and by 
him to the wife of the insured, but alleging that these 
conveyances were made in pursuance of an agreement be- 
tween the insured and his wife that the latter should and 
would hold the title to the property for the use and bene- 
fit of the insured, and subject to his direction and con- 
trol.” 

The arguinent now is that the use by reason of the 
operation of the rule of law embodied in what is termed 
“the statute of uses” was executed, and the title to the 
property was in Iver Jensen; that there was no change of 
title or interest, and the agreement of the policy of in- 
surance was not violated, and the policy remained in 
force. The statute of uses is in part as follows: “Where 
any person or persons stand or be seized * * * of and 
in any * * * lands, tenements, * * * or other 
hereditaments, to the use, confidence, or trust of any 
other person or persons, or of any body politic, * * * 
every such person and persons, and bodies politic, that 
have or hereafter shall have any such use, confidence, or 
trust, in fee simple, fee-tail, for term of life, or for years, 
or otherwise, * * * shall from henceforth stand and 
be seized, deemed, and adjudged in lawful seisin, estate 
and possession of and in the same * * * lands, tene- 
ments, * * * and hereditaments * * * of and in 
such like estates as they had or shail have in use, trust, 
or confidence of or in the same; and that the estate, title, 
right, and possession that was in such person or persons 
that were or hereafter shall be seized of any lands, tene- 
ments, or hereditaments, to the use, confidence, or trust 
of any such person or persons, or of any body politie, be 
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from henceforth clearly deemed and adjudged to be in 
him or them that have, or hereafter shall have, such 
use, confidence, or trust, after such quality, manner, form, 
and condition as they had before in or to the use, confi- 
dence, or trust that was in them.” (Statutes 27 Henry 
VIII., ch. 10.) 

Counsel for defendant in error gives this exemplifica- 
tion of its effect: “If A, owning real estate, shall convey 
or will it to B under an agreement between them that, 
notwithstanding the conveyance, A or some other person 
or corporation shall have the rents and profits arising 
from the real estate notwithstanding the conveyance 
made by A under that agreement, he shall still have the 
title he had before he made the conveyance.” | 

We deem it scarcely within our province, or necessary 
herein, if we felt-equal to the task, to trace and set forth 
the evolution of transfers, conveyances of property or 
titles thereto, from the early, primitive, and simple 
methods employed down through, and following, the in- 
tricacies and complexities which came into being or ex- 
istence when, as time advanced, the desires, designs, and 
ingenuities of mankind were drawn into and displayed 
therein, These may be sought in the commentaries and 
cases on the subject. Statutes were enacted by the 
proper bodies, one, and probably the main, aim at least 
of which was apparently to discountenance and discour- 
age or prohibit what were deemed vicious practices in 
conveyancing, or rather to avoid the results condemned 
as pernicious, of the conveyances. One of the statutes 
was that of uses. It has been said that the doctrine of 
the statute of uses is in force in most of the United 
States, either by re-enactment or by adoption; and, where 
it has been expressly declared not of force, a knowledge 
of its doctrine is necessary to understand and apply the 
common or statutory forms of conveyances. (1 Perry, 
Trusts [4th ed.] sec. 299, in a note to which there are 
statements of the condition of the law on the subject 
in many of the states of the Union; Walker, American 
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Law 311.) In 2 Washburn, Real Property, page 438, it is 
stated; “It would be difficult to define, with any satis- 
factory degree of accuracy, the extent to which the doc- 
trine of uses has been applied in the systems of convey- 
ance adopted by the several states of this country. In 
few, if any, of these are there any prescribed forms of 
deeds which it is necessary to follow in executing con- 
veyances of lands. In a large proportion of them the 
form is that of bargain and sale, though other forms 
which clearly indicate the intention of the grantor to pass 
the estate are held sufficient.” It is further said on page 
440: “It may be stated generally, that the cases in which 
resort has been had to the doctrine of uses have been 
where the parties, in undertaking to convey lands, have 
failed to follow the form in use in the state, or have un- 
dertaken, by a form borrowed from the common law, to 
create an interest like a freehold in futwro, for instance, 
which could not be done by construing the conveyance 
as one deriving its validity from the common law, and 
resort has been had to the doctrine of uses in order to 
effectuate the intention of the parties.” (See, further, 
Hill, Trustees [Wharton’s ed.] 233, note 4; Kent, Com- 
mentaries 299-301.) For an article on “The English Doc- 
trine of Uses, as an Element of the American Law of 
Conveyance,” see 5 Am. Law Reg. 641, and a second arti- 
cle in 6 Am. Law Reg. 65. These citations will suffice, 
at least, to direct to sources from which a full study of 
the subject may be made. The statute of uses and other 
parliamentary acts were modifications of the common 
law. The common law is composed of ancient maxims 
and customs. (1 Blackstone’s Commentaries [Cooley, 3d 
ed.] *67.) 

A question which is here somewhat pertinent is, what 
has been adopted or is in force in this country,—the 
common law, or the common law with statutory modifi- 
cations? It has been stated by the Massachusetts court 
generally and particularly in reference to the statute of 
uses: “The statute of uses being in force in England 
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when our ancestors came here, they brought it with 
them, as an existing modification of the common law, 
and it has always been considered a part of our law.” 
(Afarshall v. Fisk, 6 Mass. 24.) It has been observed “that 
English statutes passed before the-emigration of our 
ancestors, applicable to our situation, or in amendment 
or amelioration of the common law, are part and parcel 
of the common law of this country.” (5 Am. Law Reg: 
(44, citing 2 Salk. [Eng.] 441, Journal of Congress, Oc- 
tober 14, 1774, and 5 Pet. [U. S.] 233.) “Conflicting 
theories as to the origin of law in the North American 
colonies have been entertained, but whatever be the true 
one, it is settled that, speaking broadly, the law of Eng- 
land, as it existed at the time of the colonial settle- 
ments, is the basis of the law of all the states, with the 
single exception of Louisiana. (19 Am. & Eng. Ency. 
Law 1035, 1036, and notes.) In a decision filed March 
30, 1897, it was said by the supreme court of Utah: 
“While the statute of uses never became a part of the 
English common law, and has never been adopted by 
the legislature of this state, the rule of law that vests a 
passive or naked trust in the person having the use is a 
part of the common law of this state.” (Henderson v. 
Adams, 48 Pac. Rep. 398.) The supreme court of Ver- 
mont, in an opinion written by Redfield, J., expressed 
itself on the subject of the statute of uses, holding it 
not in force, as follows: “But so far as the conveyance 
of lands in this state is concerned, it seems to me that 
our statutes are fully adequate to all the ordinary inci- 
dents of the subject, and that in those extraordinary 
occasions, where the statute of uses might answer a 
good end, it will be safer, and better every way, to have 
resort to a court of equity than to introduce a portion of 
the ancient common-law system of conveying real es- 
tate, most of the incidents of which having been materi- 
ally modified, even in England, since the separation of 
this country from that. It would become necessary im- 
mediately to resort to very extensive legislation in order 
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to render this addition to our present laws even toler- 
able. This view is certainly confirmed by the history 
of our jurisprudence upon this subject. Nothing ever 
existed in the history of this state calling, in the slight- 
est degree, for the use of such a statute, except in those 
cases where, by some mistake, the parties have failed 
fully to effect their intention in the prescribed mode. 
The statute of uses would no doubt aid somewhat this 
class of cases. But its original purpose and design had 
not the remotest bearing, or purpose in that direction 
even. And to adopt a portion of a system of laws which 
will in its train very likely draw in the whole for the 
mere purpose of effecting some collateral purpose in a 
particular cause seems almost absurd. We entertain no 
doubt that our system of conveyancing, so different from 
the English, so simple and intelligible to all, and so in- 
tended to be, by means of a thorough system of registry, 
from the very first, was designed to be entire in itself. 
And although most of its terms, and many of its forms 
of deeds even, like that of bargain and sale, derived their 
meaning and operation, to some extent, from the common 
law and English statutes, and that of uses among others, 
yet it was no doubt the purpose of the framers of our 
laws upon conveyancing to have them ‘understanded’ of 
the people without the necessity of resorting to the study 
of the subject in other quarters. Such has been the prac- 
tical construction of the subject by all, professional or 
unprofessional, ever since. With rare exceptions, the 
profession in this state have never supposed any of the 
common-law modes of conveyancing could be regarded 
as in force here. The attempt to bar an entail, in this 
state, by a common recovery, or the rights of a married 
woman by a fine, would, I think, strike the profession 
with some surprise.” (Gorham v. Daniels, 23 Vt. 607.) In 
the state of Ohio, in 1826, in an opinion in the case of 
Thompson v. Gibson, 2 O. 339, it was stated: “The court 
were divided in opinion upon the point whether the stat- 
ute of uses, 27 Henry VIII, ch. 10, had ever been in 
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force in Ohio. Two judges held that that statute was 
in force in Ohio from 1795 to January, 1806, for all the 
purposes that it was in force in Virginia or England. 
The other two judges held differently.” In 1835 the 
question was again under consideration by the Ohio 
court, and the statute was decided not in force at any 
time in the state. It was said in the opinion: “After a 
political organization, and the administration of justice 
by courts, within the state of Ohio, for a period of forty- 
eight years, we find no traces of the authority of the 
statute of uses at this time as a rule of property, and no 
distinction is known in practice between uses aud trusts. 
And none seems necessary, since uses in our construc- 
tion are not attended with those exceptionable privi- 
leges which they possessed in England before the stat- 
ute, and every quality of trusts is attached to them. 
Our system of conveyancing, although it has grown out 
of the English system, does not depend upon the statute 
of uses, but has taken its form and derives its authority 
from our own statutes and local usages. Under these 
circumstances, the recognition of the power of this stat- 
ute is not only unnecessary, but would be mischievous, 
by the introduction of new and complex rules of prop- 
erty.” (Ilelfenstine v. Garrard, T O. 276.) 

We presume we are to ascertain whether the statute 
of uses is a component part of the law of this state. To 
appropriate some expressions of a quotation in the arti- 
cle in 5 Am. Law Reg. 641: “The consideration of what 
is reasonable or unreasonable makes no part of this ques- 
tion. We are inquiring now what the law is, not what 
it ought to be. Reason may be applied to show the im- 
propriety or expediency of a law, but we must have 
either statute or precedent to show the existence of it. 
(Junius, Letter 16.)” It has been enacted by our legis- 
lative body: “So much of the common law of England 
as is applicable and not inconsistent with the constitu- 
tion of the United States, with the organic law of this 
territory, or with any law passed or to be passed by the 
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legislature of this territory is adopted and declared to be 
law within said territory.” (Compiled Statutes, ch. 15.) 
In terms and ordinary import the foregoing appears to be 
of the “common law of England” and not of the statutory 
laws or of the former as modified by the latter. This 
state has statutory rules for conveyancing which in- 
clude some directions for construction of instruments. 
See chapters 32 and 78, Compiled Statutes, section 50 
of the latter of which is as follows: “Every conveyance 
of real estate shall pass all the interest of the grantor 
therein, unless a contrary intent can be reasonably in- 
ferred from the terms used.” This statutory system of 
conveyancing would seein sufficiently complete within 
and of itself and to have been intended so, and that this 
is true seems to have been concluded by the acts and 
opinions of the people, the practitioners, and the courts. 
We know of no instance of an authorizedly expressed or 
recorded opinion to the contrary. It is true that no spe- 
cific form of conveyance is prescribed, and doubtless 
many or any sufficient may be employed, and it is also 
safe to say that in construing any form which may be 
adopted by any parties any and all rules generally ap- 
plicable to like forms of conveyancing in the ascertain- 
ment of the intent may be pertinent, regardless of the 
doctrines in which the rules may have originated, but 
the statute of uses, in its direct action and execution of 
a use and absolute establishment of the results of con- 
veyances, is not of the law of our system of conveyancing 
as a statute orlaw. It has not been and is not recognized. 
In the case at bar its effect, if allowed to prevail, would 
be to declare that the parties by their conveyances had 
accomplished just the opposite of what they therein as- 
serted in unequivocal terms that they intended or did. 
If we thought that such was the law, it would be our 
duty so to say, but believing differently we must so state, 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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CLINTON SMITH V. STATE OF NEBRASKA. 
Firep May 3,1899. No. 10603. 


1. Assault: INTENT To INFLICT GREAT BopiLty INJURY: INFORMATION. 
The effect of section 17) of the Criminal Code, relative to an as- 
sault with intent to inflict great bodily injury, was to create a 
new and substantive crime,—one purely statutory,—and it is 
sufficient in an information to charge the crime in the language 
of the statute without a statement of the means with which the 
assault was committed. Smith v. State, 34 Neb. 689; Afurphey v. 
State, 43 Neb. 34.) 


2. The term “assault,” used without qualification, has 
a clear and established import in criminal law. 
3. : : QuESTION For Jury. Whether the particular intent 


elemental of a charge of assault with intent to inflict great 
bodily injury has been shown is generally a question of fact for 
the jury. ; 


4, Instructions: Criminal Law. It is not available matter of com- 
plaint for a person, at whose request a jury has been instructed 
on a specific point, that the court gave an instruction on his own 
motion on the same subject. 


5, Assault: Convicrion: IivipENCE. The verdict held not warranted 
and sustained by the evidence. : 


Error to.the district court for Butler county. Tried 
below before Sepa@wick, J. Leversed. 


E. R. Dean, for plaintiff in error. 


C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


HARRISON, C. J. 


An information was filed in the district court of Butler 
county which contained two counts, in the first of which 
the plaintiff in error was charged with an assault upon 
Charles T. Jenkins with intent to kill and murder him, 
and in the second count the accusation was of an assault 
upon the same person with intent to do him great bodily 
injury. The accused on arraignment pleaded not guilty, 
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and a trial resulted in a verdict of his guilt of the 
charge in the second count of the information and not 
guilty as to the first. The sentence was of imprisonment 
in the penitentiary for a term of one year. 

Tt is urged that the information is insufficient; this re- 
fers to the count of the charge of which the accused was 
determined guilty. The offense was charged in the lan- 
guage of the statute. The exact question here raised 
was under consideration and was the subject of decision 
by this court in the case of I/urphey v. State, 43 Neb. 34, 
and it was then announced that a complaint in which 
the offense was alleged in the language of the statute 
was sufficient. We are now satisfied that the correct 
rule was then stated and will adhere to it. 

It is argued that the section 170 of the Criminal Code, 
upon which the prosecution was based, is defective, in 
that in ontlining the offense the word “assault” is used 
and the acts which will constitute it are not set forth; 
and further, that an “assault” is not specifically defined 
in our Code. The word “assault” has an exact and well- 
known general import when used in the sense in which 
it appears in the section of the Criminal Code to which 
reference has been made. The applicable definition is 
given in the text-books on criminal law and the law 
dictionaries. The signification which it has in criminal 
law is the one which must be accorded it in the portion 
of the statutes herein drawn into actual use. 

It is contended that the trial court erred in the submis- 
sion in its instructions to the jury of the question of the 
guilt or innocence of the accused of the crime charged 
in the first count of the information, for the reason that 
there was no evidence which tended to support the alle- 
gations of said first count. For the accused there was 
requested and given an instruction which challenged the 
attention of the jury to the guilt or innocence of the 
party on trial of the crime alleged in the first count of 
the information. This being true, he cannot be heard to 
complain that the court directed the attention of the 
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jury to the same subject. (Richards v. Borowsky, 39 Neb. 
774; Jonasen v. Kennedy, 89 Neb. 818; City of Omaha v. 
Richards, 49 Neb. 244.) 

It is strenuously urged that the evidence is insufficient 
to sustain the verdict. Relative to the main elemental 
facts of the occurrences upon which the charge of the 
information was predicated there was no conflict in the 
evidence, but of some of the incidents or acts there were 
disagreements or differences. We have given the evi- 
dence a careful examination and do not deem it necessary 
to quote from it or summarize all of it here. We will but 
refer specifically to a few of the main facts. It appeared 
that the accused and his son had, each in charge of a team 
of horses, gone from the farm to the market with a load 
of wheat and were returning home when they discovered 
two parties, one of them, Charles T. Jenkins, leading and 
driving along the highway some live stock (cows and 
colts), of which the accused evidently claimed ownership 
or right of possession. He told the son to follow the par- 
ties and keep them in sight. He went home, unhitched 
the team, hitched one horse to a “road cart,” in which he 
had placed, or had procured it to be done, a shotgun, 
jumped into the cart, and drove along the road after the 
parties who had the stock until he overtook them, when 
he alighted from the cart, took therefrom the shotgun, 
and accosted Jenkins, who was walking along the high- 
way behind the stock, in the following language. This is 
of the accused’s testimony: “ I says, ‘Where are you guving 
with this stock?’ Isays, ‘You black son of a bitch,’ ” and 
demanded that the stock be released. There was more 
similar language on the part of the accused, but no direct 
verbal threats of the doing of any specific acts. Smith 
punched Jenkins on the legs and in the sides with the 
barrel end of the gun. Jenkins expressed himself as not 
being able to stand “that kind of an argument,” and the 
stock was released. Smith, so Jenkins stated, then said: 
“Now, you son of a bitch, take this stuff back where you 
got it,” and commenced “jabbing” him again with the 
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gun, and it further appears that during the continuance 
of the affair, at a time when Jenkins had hold of the gun, 
the accused used his fist and struck Jenkins a number of 
times on the head and in the face. The foregoing will 
serve to convey a general idea of what happened at the 
time it is alleged in the information herein the crime of 
which he was adjudged guilty was committed by the 
plaintiff in error. The main point is in regard to the ap- 
pearance of the intent on the part of the accused to in- 
flict great bodily injury upon the party alleged to have 
been assaulted with such intent. It has been stated by 
this court: “The term ‘great bodily injury,’ as there em- 
ployed [referring to the statute], is not susceptible of a 
precise definition, but implies an injury of a graver and 
more serious character than an ordinary battery; and 
whether a particular case is within the meaning of the 
statute is generally a question of fact for the jury.” (Mur- 
phey v. State, supra. See, also, a discussion of the subject 
of intention in the opinion in Krchnavy v. State, 48 Neb. 
337.) A careful consideration of all the evidence con- 
vinces us that there was not sufficient therein to warrant 
the finding by the jury that there was existent the intent 
which is a requisite of the statutory crime, of the guilt 
of which the verdict convicted the accused. The record 
before us discloses an aggravated assault and battery by 
him, but not an assault with intent to do great bodily in- 
jury; hence the sentence must be reversed and the cause 
remanded. 
REVERSED AND REMANDED. 


DAVID ALBRIGHT ET AL. V. HERMAN A. PETERS, 
FILED May 3, 1899. No. 8875. 


1. Review: Conrticrine Evipence. A finding will not be disturbed 
when based upon conflicting evidence. 


2. 


; DirEcTInG VERDICT. To review the action of the trial court 
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in refusing to direct a verdict for a party the attention of the 
trial court must have been challenged thereto in the motion for 
@ new trial. 


3. : ASSIGNMENTS OF Error. An assignment in a motion for a 


new trial, of “errors of law occurring at the trial, and duly ex- 
cepted to,” is sufficient to entitle a party to review the rulings 
of the trial court on the admission of evidence. 


4. Admission of Evidence: Harmiess Error. The admission of im- 
material evidence is not ground for reversal where it does not 
prejudice the party complaining. 


5, Excessive Damages. Damages awarded by the jury held to be 
excessive. 


Error from the district court of Sheridan county. 
Tried below before Barrow, J. Affirmed upon filing of 
remittitur. , 


Thomas L. Redlon, for plaintiffs in error. 
R. C. Noleman, contra. 


Norval, J. 


Herman A. Peters brought replevin before a justice of 
the peace to recover eight head of cattle detained by the 
defendant David Albright. The McCormick Harvesting 
Machine Company intervened, and it was made a party 

- defendant, claiming the property under a chattel mort- 
gage executed by one George Dublin, plaintiff’s grantor. 
Peters had a judgment before the justice, and the defend- 
ants prosecuted an appeal to the district court, where a 
verdict was returned for plaintiff, the jury assessing his 
damages for the wrongful detention of the property at 
$10. The defendants filed separate motions for a new 
trial, which were overruled, and they have prosecuted a 
joint petition in error from the judgment entered on the 
verdict. 

The first ground urged for a reversal is that the verdict 
is contrary to the evidence. The record discloses that 
one George Dublin formerly owned the stock in contro- 
versy, and while such owner he traded the same during 


536 NIE EBRA SKA REPORTS. [ Von. 58 


Albright v. Peters. 


February or March, 1893, to the plaintiff for a mare. The 
cattle were left in the possession of Dublin, who, under 
instructions from Peters, placed the same in the herd of 
the defendant Albright, where they remained until the 
present suit was instituted. Subsequently, on May 20, 
1893, Dublin mortgaged the property to the McCormick 
Harvesting Machine Company. Before action, the evi- 
dence tends to show, plaintiff tendered and offered to Al- 
bright the amount due him for herding,and yet he refused 
to surrender the cattle, on the sole ground that he had 
been notified not to do so by the representative or agent 
of the said mortgagee. The evidence is clear that plain- 
tiff was the owner of the property and was entitled to the 
possession thereof at the inception of the action. It is 
insisted that the verdict is supported by the evidence only 
as to eight head of the cattle. We do not think this posi- 
tion is sound. The evidence was ample to authorize the 
jury in finding that plaintiff was the owner of all the 
stock seized under the writ of replevin. The rule is that 
a verdict founded upon conflicting evidence will not be 
molested on review, if sustained by sufficient evidence. 
At the close of plaintiff’s testimony the defendants 
asked the court below to instruct the jury to return a ver- 
dict in their favor, which request was denied, and the rul- 
ing is assigned as error. The decision cannot be consid- 
ered at this time for the reason the attention of the trial 
court was not called thereto in the motion for a new trial. 
The plaintiff introduced in evidence, over the objection 
of the defendants, a written order upon Albright, signed 
by George Dublin, to deliver the cattle in controversy to 
Mr. Peters, and complaint is made of the ruling in this 
court. Counsel for plaintiff argues that the question is 
not properly before us, because not covered by the motion 
for a new trial. The third ground of such motion was 
“errors of law occurring at the trial, and duly excepted 
to.” This was sufficient to entitle the defendant to have 
reviewed the various rulings of the trial court on the ad- 
mission or rejection of evidence. (Labarce v. Klosterman, 
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33 Neb. 150; Riverside Coal Co. v. Holmes, 36 Neb. 858.) 
’'The defendants could not have been prejudiced by the 
admission in evidence of the order in question. Prejudi- 
cial error alone will work the reversal of a judgment. 
(High v. Merchants Bank, 6 Neb. 155; Folden v. State, 13 
Neb. 328; Wilson v. Young, 15 Neb. 627.) 

There was no reversible error in the refusal of the 
court to eliminate from the record the testimony of the 
witnesses Kemp and Healy called by the plaintiff to im- 
peach the defendants’ witness, George Dublin. It was 
shown by the examination of Kemp and Healy that each 
was, and had been for several years, acquainted with the 
general reputation of Dublin for truth and verdcity 
* where he resided and were competent to testify upon the 
subject upon which each was interrogated. 

A perusal of the evidence discloses that the damages 
established upon the trial did not exceed $6, while the 
amount awarded by the jury was $10. The damages ‘al- 
lowed are, therefore, excessive, and the judgment will be 
accordingly reversed, unless the plaintiff in thirty days 
file with the clerk of this court a remittitur from the judg- 
ment of the sum of $4. In case such remittitur is so filed 
the judgment will be affirmed for the sum of $6. 


=I 


JUDGMENT ACCORDINGLY. 


JASPER FEF. WALKER V. HOMER J. ALLEN, 


FitED May 3; 1899. No. 8883. 


1. Instructions: Excrertions: Review. An instruction will not be 
reviewed where no exception was taken thereto at the time the 
charge was read to the jury. 


2, Review Without Bill of Exceptions. Where a bill of exceptions 
has been quashed, no question can be considered on review a 
determination of which involves an examination of the evidence. 
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3. Assignments of Error. An assignment in a petition in error for 
the denial of a motion for a new trial is too indefinite for con- 
sideration, where such motion contains several different grounds. 


Error from the district court of Buffalo county. Tried 
below before SIncLaiR, J. Affirmed. 


J. F'. Walker, for plaintiff in error. 


Marston & Marston, contra. 

NorvAL, J. - ; 

This suit was to recover the sum of $40 claimed to be 
dué the plaintiff as commissions on the sale of real estate. 
The petition was answered by a general denial, and a 
trial in the court below resulted in a verdict and judg- 
ment for the defendant, to reverse which is the object 
_of this proceeding. 

‘The first assignment of error is based upon the giving 
of the following instruction: “4. You are further in- 
structed that if you find from the evidence that plaintiff 
had a customer who was willing to buy it on the terms 
which he was authorized to sell, then the defendant is 
liable for the agreed commission, notwithstanding the 
fact that the defendant made the sale himself.” A 
review of the foregoing instruction is precluded, for 
the reason no exception was taken - thereto by either 
party in the court below. (Warrick v. Rounds, 17 Neb. 
412; Nyce v. Shaffer, 20 Neb. 507; Schroeder v. Leinehard, 
25 Neb. 75; Darner v. Daggett, 35 Neb. 696; Bouvier v. 
Stricklett, 40 Neb. 792; City of Omaha v. McGavock, 47 Neb. 
318; Lowe v. Vaughan, 48 Neb. 651; Gravely v. State, 45 Neb. 
878.) ae 

Complaint is made of the refusal of the court to give 
two instructions tendered by the plaintiff. These instruc- 
tions cannot be considered, although proper exceptions 
were taken at the time they were refused, for the reason 
the bill of exceptions settled and allowed in the case, on 
motion of the defendant, has been quashed. In the ab- 
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sence of a bill of exceptions it is impossible to determine 
whether the proposed instructions were applicable to the 
evidence adduced on the trial. (City Nat. Bank of Hastings 
v. Thomas, 46 Neb. 861.) For the reason just stated the 
sufficiency of the evidence to sustain the verdict cannot 
be determined. 

The remaining assignment in the petition in error is 
that “the court erred in overruling a motion for a new 
trial.” The assignment is too indefinite to present a ques- 
tion for review, because the motion for a new trial as- 
signs several distinct grounds therefor, and the assign- 
ment of error in this court omits to specify to which one 
of the various points made by the motion the assignment 
was intended to apply. (Glaze v. Parcel, 40 Neb. 732; Wise- 
man v, Zeigler, 41 Neb. 886; Waz v. Slate, 43 Neb. 19; Jfoore 
v. Hubbard, 45 Neb. 612; Conger v. Dodd, 45 Neb. 36.) The 

judgment is 
; AFFIRMED. 


CHARLES T. BURCHARD, EXECUTOR, APPELLER, V. 
CHARLES H. WALTHER, APPELLANT. 


FILED May 3, 1899. No. 8869. 


Deed: RESERVATION: ConsTRUCTION. A reservation in a deed is inef- 
fectual to create title in a stranger to the conveyance, but may, 
when so intended by the Deve operate as an exception to the 
grant. 


APPEAL from the district court of Richardson county, 
Heard below before STULL, J. Reversed. 


F. Martin, for appellant. 


References: Craig v. Wells, 1 Kern. [N. Y.] 328; Horn- 
beck v. Westbrook, 9 Johns. [N. Y.] 73; Pinkham v. Pink- 
ham, 55 Neb. 729. 


CO. Gillespie and Edwin Falloon, contra. 
References: Hildreth v, Eliot, 25 Mass. 296; Martin v, 


540 NEBRASKA REPORTS. [ Vou. 58 
Burchard v. Walther. 


Cook, 60 N. W. Rep. [Mich.] 679; Hurd v. Hurd, 20 N. W. 
Rep. [TIa.] 740; Bassett v. Budlong, 43 N. W. Rep. [Mich.] 
984; Richardson v. Palmer, 38 N. H. 212; Pool v. Blakie, 53 
Ill. 495; Riggin v. Love, 72 Tl). 553; Bodine v. Arthur, 14 8. 
W. Rep. [Ky.] 904; Smith v. Brown, 1S. W. Rep. [Tex.] 
573; Hisley v. Spooucr, 23 Neb. 470; Rupert v. Pen- 
ner, 85 Neb. 588; McCulloch v. Valentine, 24 Neb. 216; 
Jackson v. Phillips, 57 Neb. 189; Foxcroft v. Mallett, 
4 How. [U. S.] 370; Trafton v. Hawes, 102 Mass. 583; 
Viney v. Abbott, 109 Mass. 300; Walworth v. Abel, 52 
Pa. St. 370; Williams v. Sneed, 3 Coldw. [Tenn.] 533; 
Persse v. Persse, 7 Cl. & Fin. [Eng.] 279; Stewart v. Stewart, 
6 Cl. & Fin. [Ieng.] 911; Issitt v. Dewey, 47 Neb. 196; Brit- 
tain v. Work, 18 Neb. 347; Wait v. Baldwin, 27 N. W. Rep. 
[Mich.] 697; State v. Davis, 96 Ind. 539; Singer v. Scheible, 
10 N. E. Rep. [Ind.] 616; Spencer v. Robbins, 5 N. E. Rep. 
[Ind.] 726; Pinkham v. Pinkham, 55 Neb. 729; Hayden v. 
Hale, 57 Neb. 349. 


NORVAL, J. 


This action was instituted in the court below by Cather- 
ine Walther to have adjudicated whether she possessed a 
life estate in the undivided one-third of certain portions 
of lots 7 and 8, in block 58, in Falls City, and to recover 
the value of one-third of the rents of such real estate. On 
the trial a decree was entered in her favor as prayed, and 
for the sum of $72 as rents. The defendant appeals. Sub- 
sequently plaintiff died, and the cause has been revived 
in this court in the name of Charles T. Burchard, execu- 
tor of her last will and testament. There is no contro- 
versy over the facts, and they may be briefly summarized 
as follows: On May 10, 1883, one J. P. C. Walther, being 
the owner of the real estate in controversy, executed and 
delivered to his granddaughter, Julia E. C. Walther, 
without any compensation therefor, a warranty deed for 
the land, containing this clause: “Said J. P. C. Walther 
reserves possession and life estate in the premises during 
his natural life, and his son, Charles F. Walther, after 
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him, and to Catherine, wife of Charles I*. Walther, one- 
third of said interest during her life, in case she survives 
both J. P. C. Walther and C. I’. Walther.” This deed was 
recorded April 3, 1889. The said J. P. C. Walther, on 
June 10, 1885, executed another voluntary conveyance 
to the same property to his said granddaughter, she in 
the meantime having married one Jacob B. Lippold. This 
deed stipulated that the grantor, “J. P. C. Walther, re- 
serves his life estate, possession, rents, and profits during 
his natural life; after his demise C. F. Walther shall have 
all the rights reserved for J. P. C. Walther, and if C. F. 
Walther’s wife, Catherine, shall survive both J. P. C. 
Walther and C. F. Walther, she shall have one-third of 
the interest so reserved during her natural lifetime only.” 
This deed was placed on record on May 10, 1887. ‘The 
grantor remained in the possession and occupancy of the 
premises from the date of the execution of the first deed 
until April 5, 1889. On said last-named date the grantee 
in both of said deeds, with her husband, executed and 
delivered a quitclaim deed to the property to said J. P. 
C. Walther, who on April 8, 1889, made a warranty deed 
of the premises in controversy te the defendant herein, 
Charles H. Walther, which was recorded on the same day. 
Charles F. Walther named in the two deeds first above — 
mentioned, as well as the grantor, J. P. C. Walther, died 
prior to the bringing of this suit, and it is asserted that a 
contingent estate in the property was vested in the said 
Catherine Walther by reason of the provision in said 
deeds already quoted, which contingent estate, it is 
claimed, became absolute upon the death of the said J. P. 
C. and Charles I’. Walther. 

The important question presented is whether the deeds 
executed by the said J. P. C. Walther to his granddaugh- 
‘ter conveyed a contingent estate in the property to the 
said Catherine Walther. If any estate passed to her, it 
was by virtue of the clauses in the deeds heretofore 
quoted. It will be observed that in each instrument pos- 
session of the property, and a life estate therein, were re- 
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served in the grantor, and also there was a reservation, 
or exception, in favor of Catherine Walther of “one- 
third of said interest during her life, in case she survives 
both J. P. C. Walther and C. F. Walther.” This provision 
created no present estate in Catherine Walther, which 
proposition no one will dispute. Neither was-a contin- 
gent interest in the property conveyed to her. She was 
not a party to either deed, but was an entire stranger 
thereto. J. P. C. Walther was the sole grantor, and his 
granddaughter, Julia, was the only grantee. A reserva- 
tion in a deed must be to the grantor, or to one of them, 
where there are two or more, but an estate cannot be cre- 
ated in a stranger to a deed by a reservation or recital 
therein. (9 Am. & Eng. Ency. Law [2d ed.] 142; Whit- 
lock’s Case, 8 Coke [Eng.] 71; Jail v. Hall, 66 Miss. 35; 
Gould v. Howe, 131 Tl. 496.) But if the clause in each deed 
should be construed as an exception, and not as a reser- 
vation, plaintiff would be in no better situation, for an 
exception in a deed is nothing more than a qualification, 
by which some part of the estate is not conveyed, which 
would have passed to the grantee but for the exception. 
(Case v. Haight, 3 Wend. [N. Y.] 635; Biles v. Tacoma, O. 
& G. H. BR. Co., 5 Wash. 511.) “Exceptions and reserva- 
tions are created by and for the benefit of a grantor or his 
heirs and not for a stranger.” (6 Am. & Eng. Ency. Law 
[2d ed.] 515, and cases there cited.) The cases cited in 
brief of counsel for plaintiff are not in conflict with what 
we have stated the rule to be. We will briefly refer to 
the leading authorities called to our attention. 

In Hurd v. Hurd, 20 N. W. Rep. [Ia.] 740, a reservation 
in the deed of a grantor of “a life estate from year to 
year” during the natural life of herself and husband was 
held to be a reservation of an estate continuing during 
their joint lives. That was a contest between the grantor 
and grantee. It is an authority for the position that a 
contingent life estate vested in the husband of the 
grantor. 

In Bassett v. Budiong, 43 N. W. Rep. [Mich.] 984, a hus- 
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band quitclaimed his farm to his wife, with a reservation 
that no conveyance should be made by her without his 
written consent, or his joining, and that the title should 
revert to the husband on the death of the wife. It was 
held, from the face of the deed and surrounding cireum- 
stances, that the effect of the reservation was to leave the 
title to the survivor. 

The decision upon which most reliance is placed by 
the plaintiff is Martin v. Cook, 60 N. W. Rep. [Mich.] 
679. There the clause was inserted in the deed made 
by William H. Martin, reserving to the grantor and 
his daughter named an estate for the lives of both 
in the property. he clause was held as constitut- 
ing an exception to the grant in the deed; in other 
words, that the fee passed to the grantee by the deed 
subject to an estate for the lives of both the grantee 
and his daughter. But the court did not decide in 
that case that the deed passed to the daughter a con- 
tingent life estate in the property and that the same be- 
came absolute on the death of the father. The quantum 
of the estate which passed to the grantee was deter- 
mined. McGrath, C. J., in delivering the opinion of the 
court, observed: “The language here used must, we think, 
be treated as excepting from the grant the use and enjoy- 
ment of the land conveyed during the lives of both father 
and daughter, as effectually as though that reservation 
had been for a fixed term of years, extending beyond the 
life of the father, and at the death.of the father, the right 
to that use for the unexpired portion of the period must 
be held to have descended to the heirs of William H. Mar- 
tin. This construction gives to the grantee the estate 
which both parties to the instrument evidently intended 
that he should take. It does not appear from the record 
that petitioner is the sole heir. The record will therefore 
be remanded, with directions to set aside the order here- 
tofore entered, for the proper determining that question, 
and the entry of an order, after such hearing, in accord- 
ance with this opinion.” It is clear from the language 
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quoted that the daughter acquired no life estate by virtue 
of the reservation in the deed, but that as an heir of the 
grantor, on his death, she took an interest in the estate 
excepted from the grant. Applying the principle under- 
lying this decision to the case at bar, plaintiff is not enti- 
tled to recovery. J. P.C. Walther conveyed to his grand- 
daughter by the two deeds the fee subject to the estate 
' for the lives of the grantor and Charles F. Walther and 
Catherine Walther, which estate was expressly excepted 
and reserved from the grant. But as Charles F. and Cath- 
erine Walther were strangers to the conveyance, the 
reservation in their favor was void, and no estate, con- 
tingent or otherwise, passed to them, but the estate ex- 
cepted from the grant remained in the grantor, J. P. C. 
Walther, and when his granddaughter reconveyed the 
property to him, he became vested with the entire estate 
or title, and the same passed to the defendant by the deed 
from J. P. CG. Walther to him. It follows, from the con- 
struction we have given the clauses contained in the deeds 
under which Catherine Walther claims, the decree should 
be reversed and the cause remanded. 


REVERSED AND REMANDED. 


Isaac CHAPEL Vv. FRANKLIN COUNTY. 
FILED May 3, 1899. No. 8884, 


1. Review: INSUFFICIENCY OF PETITION: Harmurss Error. Where a 
petition fails to state a cause of action and a trial results in a 
verdict and judgment in favor of the defendant, no error com- 
mitted by the court in submitting the issues to the jury will 
warrant a reversal. 


2. Payment of Excessive Taxes: RECOVERY. One who has paid per- 
sonal taxes under protest cannot maintain an action to recover 
back the money so paid on the ground that the levy was made 
upon an extessive assessment. 


3. Taxation: EQUALIZATION: RES JUDICATA. Where a party complain- 
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ing of an excessive assessment presents his grievance to the 
county board of equalization, he is conclusively bound by the 
order of such board fixing the value of his property for the 
purposes of taxation, unless he secures a reversal or modification 
of such order by the district court. 


ERRoR from the district court of Franklin county. 
Tried below before BEALL, J. Affirmed. 


EL, A. Fletcher, for plaintiff in error. 
O. T. Patterson, contra, 


SULLIVAN, J. 


This action was brought by Isaac Chapel to recover 
from Franklin county the sum of $103.30 paid under pro- 
test in satisfaction of pergonal taxes which he claims 
were improperly charged against him for the year 1893. 
The question in controversy at the trial was the correct- 
ness of the plaintiff’s assessment as modified by the 
county board of equalization. The jury found in favor of 
the defendant, and judgment was rendered on the verdict. 
The judgment is right and must be affirmed, regardless of 
any errors that may have intervened at the trial. The pe- 
tition does not state a cause of action, and the evidence 
affirmatively shows that Chapel has no valid claim 
against the county. The petition was not framed on the 
theory that the tax in question was levied upon property 
not subject to taxation, or that there had been a double 
assessment, or that the levy was made for an illegal or un- 
authorized purpose, but upon the assumption that the as- 
sessment was excessive and unjust. The record, which is 
in a most unsatisfactory condition, does not show the val- 
uation of Chapel’s personalty as fixed by the assessor, but 
it does show that upon due notice, and after a full hearing, 
the assessment was increased by the board of equalization 
for Turkey Creek Township. It also shows that Chapel, 
being dissatisfied with the action of the town board, pre- 
sented his grievance to the county board of equalization, 

39 
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where a hearing was had and an order made reducing the 
assessment from $],718 to $1,546. This order, never hay- 
ing been reversed, vacated, or modified, fixed conclusively 
the value of plaintiff’s personal estate for the purposes 
of taxation. Being a judicial order, it might have been 
reviewed in the district court, but it is not subject to col- 
lateral attack. (Siouew City d P. R. Co. v. Washington 
County, 3 Neb. 30; AfcGee v. State, 32 Neb. 149.) The pre- 
cise question presented for decision in this case was tried 
and determined by the county board of equalization, and 
the plaintiff, having chosen to abide by that decision, can- 
not now maintain an original action on the theory that 
the controversy was not correctly adjudicated. ‘The order 
of the supervisors of Franklin county indisputably es- 
tablished the correctness of the plaintiff’s assessment. 
The judgment is 
AFFIRMED. 


CHRISTOPHER C. DEMARY, APPELLANT, V. JENS A. CARL- 
SON ET AL., COUNTY COMMISSIONERS OF HOWARD 
COUNTY, APPELLEES. 


Firep May 3, 1899. No. 8845. 


1. Section-Line Roads. By section 46, chapter 78, Compiled Statutes 
1897, all section lines are declared to be public roads, and the 
county board of each county, acting within its jurisdiction, may, 
whenever the public good requires it, open such roads to travel 
and cause obstructions thereon to be removed. 

2. Conflicting Evidence: Review. A finding of the district court 
upon conflicting evidence will not be disturbed unless clearly 
wrong. 


APPEAL from the district court of Howard county. 
Heard below before KENDALL, J. Affirmed. 


Bell & Robinson, for appellant. 


Frank J, Taylor and J. N. Paul, contra, 
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SULLIVAN, J. 


In 1874 Mr. Tyler acquired a pre-emptive title to the 
south half of the southwest quarter and the southwest 
quarter of the southeast quarter of section 8, township 
13 north, range 9 west of the sixth principal meridian, 
in Howard county. The government survey of the sec- 
tion was made in 1867. In 1876 Robert Harvey, county 
surveyor, re-established the quarter corner on the south- 
ern boundary of the section, and in doing so followed the 
directions indicated in the field-notes of the government 
survey. This resulted in locating the corner about six 
rods north of a direct line between the southeast and 
‘southwest corners of the section. In 1877 Tyler trans- 
ferred his pre-emption to Christopher C. Demary, who has 
ever since occupied the premises as a family homestead. 
In the spring of 1885 Demary employed Thompson Mc- 
Nabb, the then county surveyor, to run the south line of 
section 8 with the view of establishing thereon a public 
road. McNabb, instead of following the government field- 
notes, found the government corners of the section and 
ran a straight line between them. On this survey the 
road, without any affirmative action on the part of the 
public authorities, was opened for travel, and along its 
_ northern line Demary planted trees and set out an Osage 
orange hedge. In 1894 the appellees, having conceded 
jurisdiction in such matters, were proceeding to open a 
road along the line of the Harvey survey, when appellant 
brought this action against them to obtain a perpetual 
injunction. The issues joined were tried to the court and 
a judgment rendered in favor of the defendants. The 
plaintiff brings the record here for review by appeal. 

There is no question of estoppel raised by the pleadings, 
and, since the county board had undoubted authority to 
epen all section lines for use as public roads, the only 
question in controversy is the true location of the south 
line of section 8. The finding of the trial court in favor 
of the defendants is sustained by sufficient evidence and 
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cannot be disturbed. We come reluctantly to this. con- 
clusion, because we are impressed with the strong nat- 
ural equity of plaintiff’s case. Owing to circumstances 
which it is needless to detail, the effect of the judgment 
is to enable Howard county to appropriate a valuable 
strip of Demary’s land for public use without any com- 
pensation whatever. This is unfortunate, but it is una- 
voidable. A court of equity administers relief only in 
conformity with settled principles. It cannot interfere 
in every case where injustice has been done or is threat- 
ened. The chancellor’s conscience is not the law of the 
land. The judgment is 
AFFIRMED. 


Harrison, C. J., not sitting. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY, 
APPELLER, V. First NATIONAL BANK OF OMAHA, AP- 
PELLANT. 


Fitep May 3,1899. No. 8840. 
. Trial Without Jury: EVIDENCE: REVIEW. Where a cause was tried 


to the court without a jury, it will be presumed that only coin- 
petent evidence was considered in reaching a conclusion. 


_ 


Conflicting Evidence: ReviEw. Where the evidence is equivocal 
or fairly conflicting, the findings of the trial court are conclusive, 


LX] 


a 


. Trusts: PurcHASE or LAND: TITLE. Where one person buys land 
in his own name, but with the money, and for the use, of an- 
other, the latter is the equitable owner of the property and the 
former holds the title in trust. 


: STATUTE oF FRAUDS: Paro. Evipence. A resulting trust 
is not within the statute of frauds, and parol testimony is 
admissible to prove the purchase for, and payment of the con- 
sideration by, the beneficiary, even though the deed recites that 
the consideration was paid by the grantee. 


5. Lien of Attachment. An attachment or. judgment lien on land 
binds only the actual interest of the attachment or judgment 
debtor therein. 
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APPEAL from the district court of Douglas county. 
Heard below before Powrtt, J. Affirmed. 


Winfield S. Strawn, for appellant. 


Greene & Breckenridge, contra. 


SULLIVAN, 6. 


December 14, 1892, the appellant commenced an action 
in the district court of Douglas county against Turlington 
W. Harvey to recover the sum of $4,655 alleged to be due 
it on his contract of guaranty. On the same day it sued 
out a writ of attachment, which was by its direction lev- 
ied upon the land in controversy as the property of Har- 
vey. The legal title to the land stood in the name of Tur- 
lington W. Harvey, but on the 28th of said month, by 
quitclaim deed, Harvey and wife conveyed the land to the 
T..W. Harvey Lumber Company. Two days afterward 
this deed was recorded. On the trial of the case of the 
bank against Harvey the court found in favor of the 
plaintiff therein and rendered a judgment against him 
for $5,537.50 and costs, and ordered the sheriff to pro- 
ceed as upon execution to advertise and sell so much of 
the attached property as should be necessary to satisfy 
said judgment and costs. This he was about to do when 
this action was commenced by the appellee, and an in- 
junction issued to restrain the bank from taking further 
steps in the attachment proceeding. 

The T. W. Harvey Lumber Company was incorporated 
in 1883 under the laws of the state of Illinois with a 
paid-up capital of one million dollars. T. W. Harvey 
owned a controlling interest in the corporation and was 
its president. There were seven stockholders in the con- 
cern and its main office was in Chicago. In the fall of 
1885 it contemplated establishing a branch of its business 
at Omaha, and on October 3 of that year a lot was pur- 
chased at Gibson, a suburb of Omaha on the line of the 
plaintiff’s railway. The title to this lot was taken in the 
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name of Turlington W. Harvey for the purpose, as he 
says, of preventing competing lumber companies learn- 
ing that the T. W. Harvey Lumber Company intended to 
establish a yard at,Omaha. In June, 1886, the yard was 
opened and July 31, following, Harvey and wife conveyed 
the lot mentioned to the lumber company. This lot was 
found to be insufficient for the needs of the lumber com- 
pany, and Charles A. Harvey, a son of T. W. Harvey, who 
was the manager of the Omaha branch, negotiated with 
Henning Henningsen for the purchase of ten acres of 
land adjoining the land already owned. For some time 
before these negotiations were begun the lumber com-’ 
pany had used a portion of the Henningsen tract for its 
purposes. The land was bought and, March 18, 1887, at 
T. W. Harvey’s sugvestion, a deed was executed in which 
he was named as grantee. The purchase price was $10,- 
000, of which $5,000 was paid to Henningsen by a check 
of the T. W. Harvey Lumber Company on its Omaha 
bank. The balance was evidenced by five notes of $1,000 
each, due one, two, three, four, and five years after date, 
respectively, signed by T. W. Harvey and secured by a 
mortgage on the tract. The check for the cash payment 
was issued March 25, 1887, and on the same day the 1. 
W. Harvey Lumber Company, through the First National 
Bank of Omaha, by a sight draft, drew on T. W. Harvey, 
who was then in Chicago, for $5,000. There is evidence 
to the effect that this draft was paid by the Chicago office 
of the T. W. Harvey Lumber Company. The Omaba of- 
fice, however, charged T, W. Harvey’s personal account 
with the check and credited it with the draft. Mr. 
Henningsen was erecting some buildings in Omaha, 
and an arrangement was entered into whereby he 
agreed to take lumber from the T. W. Harvey Lum- 
ber Company and credit the same on the notes given 
in settlement of the balance due for the land. I*rom Sep- 
tember 14, 1887, to September 11, 1888, he purchased lum- 
ber to the amount of $3,778.08 and June 11, 1890, an ad- 
, ditional small bill for $8. These amounts were credited 
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on the notes in the order of their maturity, and the three 
notes fully paid were turned over to the lumber company. 
The other two notes were deposited by Mr. Henningsen 
with the Iirst National Bank of Omaha as collateral to 
a loan he had made at that bank. These notes were paid 
in March, 1891, checks for the purpose being sent by the 
Chicago office of the lumber company. The checks were 
those of T. W. Harvey, but he testified that the Chicago 
office of the lumber company furnished the funds. The 
tract was assessed in the name of T. W. Harvey, and re- 
ceipts for taxes paid thereon were issued in his name, but 
he testified that the taxes were in fact paid by the T. W. 
Harvey Lumber Company. The tract was used and oc- 
cupied to some extent by the lumber company for its 
yards, but Mr. Harvey received no rent; neither did he 
claim nor exercise any rights of personal ownership over 
the land. In the spring of 1890 the lumber company 
closed out its yards at Gibson and began to negotiate 
for a sale of its real estate. The negotiations did not take 
definite form until December, 1892, when terms were 
about agreed upon with plaintiff to purchase all the land 
the lumber company had formerly occupied at Gibson, 
including the tract in question. It was then discovered 
that the title to the Henningsen tract was in Turlington 
W. Harvey. When this was called to his mind he said 
he had supposed that the title was in the T. W. Harvey 
Lumber Company and did not recall that the title was in 
his name until the land was attached. He says that he 
then made the conveyance of December 28, 1892, to cor- 
rect an oversight and put the title in the real owner. 
Before the sale was consummated plaintiff instructed its 
‘counsel to investigate the title to the land. He did so 
and discovered the attachment on the Henningsen tract 
as above set forth. He called upon defendant’s counsel 
and sought to persuade him to release the attachment. 
This was refused, and plaintiff then secured a bond, 
signed by T. W. Harvey, to save it harmless from the at- 
tachment. Soon thereafter plaintiff issued its voucher 
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for the purchase price and April 20, 1898, received from 
the T. W. Harvey Lumber Company its deed for the tract 
purchased. On the trial of the cause the court found in 
favor of the plaintiff, and the defendant, feeling ag- 
grieved, brings the case to this court by appeal. The 
questions involved are almost wholly of fact, the princi- 
pal one being whether the findings are supported by 
sufficient evidence. The defendant has much to say re- 
garding the competency of the evidence; and much of the 
evidence is incompetent, but the trial having been to the 
court, we presume that only the competent evidence was 
considered. This being so, is there sufficient competent 
evidence to support the decree of the court? We think 
there is. 

Much stress is placed by defendant on the apparent 
variance between the testimony of the several witnesses 
of plaintiff and the books of account of the Omaha office 
of the lumber company. It is clear that the books intro- 
duced disclose only a portion of the transaction. ‘The 
books do not purport to show what was paid out by the 
main office in Chicago. The witnesses, in their testimony, 
stated that certain payments were made by that office, 
and this testimony being uncontroverted must be taken 
as true. The same may be said of the contention of de- 
fendant regarding the fact that the taxes were assessed 
in the name of T. W. Harvey and that the receipts for 
taxes paid were issued in his name. Mr. Miller, a clerk 
from the treasurer’s office, testified that tax receipts were 
always issued to the person in whose name the property 
was assessed, without any reference to the person paying, 
unless a special request was made that the receipt be 
issued differently. Mr. Harvey testified that the taxes 
were paid by the lumber company. From all the facts 
and circumstances detailed we think the trial court was 
justified in. finding that a trust resulted in favor of the 
lumber company. In classifying trusts Lord Hardwicke, 
in Lloyd v. Spillet, 2 Atk. [Eng.] 148, lays down the rule 
as to one class of resulting trusts as follows: Where an 
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estate is purchased in the name of one person, but the 
money or consideration is given by another, a trust in the 
estate results to him who gave the money or considera- 
tion. 2 Pomeroy, Equity Jurisprudence [2d ed.], section 
1037, says: “In pursuance of the ancient equitable prin- 
ciple that a beneficial estate follows consideration and 
attaches to the party from whom the consideration comes, 
the doctrine is settled in England, and ina great majority 
of the American states, that where property is purchased 
and the conveyance of the legal title is taken in the name 
of one person, A, while the purchase price is paid by an- 
other person, B, a trust at once results in favor of the 
party who pays the price, and the holder of the legal title 
becomes a trustee for him.” To the same effect is 10 Am. 
& Eng. Ency. Law [1st ed.] 5, and cases cited. The con- 
sideration having been paid by the T. W. Harvey Lumber 
Company, it was the beneficial owner of the property. 
The appellant, however, complains because parol tes- 
timony was admitted to prove that a trust resulted in 
favor of the lumber company, and asserts that the trans- 
action, being one concerning real estate, is within the 
statute of frauds, and that, therefore, parol testimony 
was inadmissible to vary the terms of the deed, or to show 
the circumstances surrounding the transaction. In this 
contention of counsel we cannot concur. Resulting trusts 
arise by operation of law, and are expressly excepted 
from the operation of the statute. (Compiled Statutes 
1895, ch. 82, sec. 4.) From their very nature resulting 
trusts are not within the statute of frauds. (Champlin 
vy. Champlin, 186 Tl. 309; 10 Am. & Eng. Ency. Law [1st 
ed.] 25.) “The real facts as to the payment of the money 
by a third person may be proved by parol, even though 
the deed recites that the consideration was paid by the 
person named as grantee therein.” (2 Jones, Evidence 
sec, 425; Blodgett v. Hildreth, 103 Mass. 484; Deck v. Tabler, 
41 W. Va. 332; Neil v. Keese, 5 Tex. 23; Smith v. Hekford, 
18 8. W. Rep. [Tex.] 210; Depeyster v. Gould, 2 Green Ch. 
[N. J.] 474; Burden v. Sheridan, 36 Ia. 125; Livermore v. 
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Aldrich, 5 Cush. [| Mass.] 431.) Where the trust does not 
appear on the face of the deed or other instrument of 


transfer, a resort to parol evidence is indispensable: 


(2 


Pomeroy, Equity Jurisprudence [2d ed.} sec. 1040.) It 
having been shown that T. W. Harvey had no interest in 
the land, it was not subject to the defendant’s attachment. 
(2 I'reeman, Judgments [4th ed.] sec. 357; Leoberts v. Rob- 
inson, 49 Neb. 717; lays v. Reger, 102 Ind. 524.) 


1. 


The decree of the district court is right and must be 


AFFIRMED. 


JACKSON BRADLEY Vv. AUGUSTUS B. SLATER. 


FILED May 3,1899. No. 9977. 


Opening Judgments: JURISDICTION oF Courrs. A court of general 


jurisdiction possesses inherent power to vacate or modify its 
own judgments at any time during the term at which they are 
pronounced. 


Such power exists entirely independent of any 
statute. It is derived from the common law, and the provision 
of the Code of Civil Procedure relating to new trials does not 
assume to abridge it. Section 314 of said Code does not deal 
with the power of the court but with the rights of the parties. 


: Form or ArpricaTion. A defendant against whom judg- 
ment has been rendered by default may during the term, and 
after the expiration of three days from the date of the judg- 
ment, ask the court, as a matter of judicial grace and in fur- 
therance of justice, to grant him a new trial; and the court may 
comply with his.request regardless of the form in which it is 
presented. 


Tf the application in such ease be in the form of an 
ordinary motion for a new trial, it will be presumed that the 
court in sustaining it acted within its authority, and not in vio- 
lation of law; that it rightfully exerted its inherent jurisdiction, 
and not that it erroneously assumed to grant the motion as a 
demandable right. 


REHEARING of case reported in 55 Neb. 334. Affirmed. 
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Warren Switeler, for plaintiff in error. 
Duffic & Van Dusen, contra, 


SULLIVAN, J. 


At a former term the judgment of the district court 
was affirmed. (J31adicy vo. Slater, 55 Neb. 334, 75 N. W. 
Rep. 826.) A rehearing was afterward allowed and the 
cause has been again argued and submitted. Of the 
points discussed on the re-argument it will be necessary 
to consider only the authority of the court to grant Slat- 
er’s motion for a new trial filed more than three days 
after the rendition of the judgment against him. A re- 
examination of this question has satisfied us that the con- 
clusion announced in the former opinion is correct, and 
we adhere to it. Courts of general jurisdiction possess in- 
herent power to vacate and modify their own judgments 
at any time during the term at which they were pro- 
nounced. This power exists entirely independent of any 
statute. It is derived from the common law, and the pro- 
visions of the Code of Civil Procedure relating to new 
trials do not assume to abolish or abridge it. Section 
314 of the Code does not deal with the power of the court, 
but with the rights of the litigant. It declares that a ver- 
dict or decision shall be vacated and a new trial granted, 
on the application of the party aggrieved, for certain 
enumerated reasons. If any one of these reasons exists 
and the party complaming makes his application in writ- 
ing within the time fixed by the statute, the court has no 
discretion in the matter; the motion must be sustained. 
But if such motion-be presented out of time, it is not en- 
titled to be considered and may be stricken from the files. 
To overrule it is not error. Such is the effect of the decis- 
ions cited by counsel for Bradley. (Wells v. Preston, 3 Neb. 
444; Fox v. Meacham, 6 Neb. 530; Davis v. State, 31 Neb. 240; 
McDonald v. McAllister, 32 Neb. 514; Gage v. Bloomington 
T'own Co., 87 Neb. 699; State v. Holmes, 38 Neb. 355; Brown 
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ov, Ritner, 41 Neb. 52.) These cases are not opposed to the 
doctrine of this case. One may ask as a matter of judicial 
grace what he cannot demand as a legal right. While 
Slater had by his laches forfeited his statutory right to 
move for a new trial, it was yet entirely proper for him to 
request a vacation of the judgment and a retrial of the 
cause; and the court had undoubted right, in the exercise 
of its discretion and in furtherance of justice, to grant 
such request. The form of the application was of no con- 
sequence. It was competent for the court to grant it re- 
gardless of the form in whichit was made. But it is said 
the motion was an attempt to assert a statutory right, and 
that the order sustaining it was the result of a mistaken 
effort to exert a statutory power. This does not appear, 
either directly or by inference. The presumption is that 
the court acted within the limits of its authority and 
dealt with the application as an appeal to its inherent 
jurisdiction. Had the motion been filed within the time 
fixed by the statute it would have been entitled, of course, 
to consideration as a statutory motion. The presumption 
then would be that the court so considered it, and that 
there was no exertion of common-law power. It seems 
to us entirely clear that the district court being possessed 
of ample authority to vacate the judgment, its order in 
the premises was regular and valid, although made in 
response to an application in the form of an ordinary mo- 
tion for a new trial. Cases indirectly supporting the con- 
clusion reached are: ox v. Meacham, 6 Neb. 530; Williams 
vo. St. Louis Circuit Court, 5 Mo. 254. The judgment will 
stand 
AFFIRMED, . 
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£ILED May 3, 1899. No. 10461, 


1. Official Bonds: SureTiEs: EsToprpeLt. When sureties, for the pur- 
pose of enabling their principal to assume the duties, and enjoy 
the emoluments, .of an office to which he has been appointed, 
execute an official bond containing a recital that the appoint- 
ment has been dnly made, they will not be permitted afterwards, 
when sued on such bond, to deny the validity of the act creating 


the office. 

2. In such case the law authorizing the ap- 
pointment to be made is constructively incorporated into the 
bond and its validity affirmed by the obligors. 

3. Inspector of Oils: Durres. Under the provisions of chapter 64, 


article 2, Compiled Statutes, 1887, it is the duty of the inspector 
of oils and his deputies to inspect every oil which is a product 
of petroleum and which is intended by the owner to be put upon 
the market and sold for illuminating purposes. 


4, Inspection of Oils: GAsoninE. The act providing for the inspection 
of oils recognizes gasoline as a product of petroleum and con- 
templates its inspection when kept for sale as an illuminant. 


5. : . The fact that no grade or quality of gasoline will 
bear the statutory test does not exempt such oil from inspection, 
if the owner intends to offer it for sale as an jlluminant. 


: CONSTRUCTION OF StaTuTE. The design of the law providing 
for the inspection of oils was not merely to prescribe a test for 
those products of petroleum which might or might not, accord- 
ing to their quality, be dangerously inflammable, but rather to 
require an effective inspection of every product of petroleum 
intended to be sold and used in this state for illuminating pur- 
poses. 


q. 


: Frrs: GASOLINE. A person owning gasoline, kept or in- 
tended for sale as an iJluniinating oil, is, under the act of 1887, 
legally bound to submit it for inspection; and he is also bound 
to pay the inspector the statutory fees for the services ren- 
dered. ‘ 


: OFFICIAL Bonp. The fees so paid are paid for offi- 
cial services and are within the purview of the inspector’s bond. 


. Official Eonds: Lianiniry oF Screties. In an action on the bond 
of a public officer the sureties cannot successfully defend on the 
ground that the money which their principal misappropriated 
was received by him for official acts irregularly performed. 


Lie} 
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10. Inspector of Oils: Frrs. ‘When the inspector of oils examines 
gasoline and places upon the cask in which it is contained the 
statutory brand of condemnation, he performs an official act 
and the fees received by him for the services are officially re- 
ceived, although the dangerously inftammable character of the 
oil has not been determined by actually applying the test pre- 
scribed by the statute. 


11. Officers: DuTirs: PrREsumprTions. The presumption that a public 
officer has executed with fidelity the duties with which he was 
charged is a mere arbitrary rule of law which loses its force and 
effectiveness when met by opposing proof. 


12. There being in this case evidence that the 


inspector of oils was indebted to the state when he went out of 
office, and the answer containing an implied admission that he 
had not lawfully disbursed all moneys received for inspecting 
gasoline, the presumption of official faithfulness does not obtain, 


13. Principal and Surety: Form or JupGMENT: Review. The failure 
of the clerk of the district court, in recording a judgment, to 
certify, in aceordance with the provisions of section 511 of the 
Code of Civil Procedure, that some of the defendants in the 
action are sureties is reversible error, although the matter has 
not been brought to the attention of the trial court by motion 
or otherwise, 


Error from the district court of Lancaster county. 
Tried below before HoLtaus, J. Reversed. 


The opinion contains a statement of the case. 


#. Wakelecy and Lee S. Fsielle, for plaintiffs in error: 


The act purporting to create the office of state inspector 
of oils is void, because it is an attempt to create an execu- 
tive state office in violation of section 26, article 5, of the 
constitution, forbidding the creation of offices other than 
these named in the constitution. (/n re Railroad Commis- 
sioners, 15 Neb. 679; Rowland v. City of New York, 83 N. 
Y. 372; United States v. Hartwell, 6 Wall. [U. 8.] 385; 
Shelby v. Alcorn, 36 Miss. 273; Hill v. Boyland, 40 Miss. 628; 
Miller v. Supervisors, 25 Cal. 96; United States v. Maurice, 
2 Brock. [U. S.] 103; Mall v. State, 39 Wis. 79; Henley v. 
Mayor, 5 Bing. [Eng.] 91; Commonwealth v. Frans, T4 Pa. 
St. 124; Bradford v. Justices of Inferior Court, 33 Ga. 332; 
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People v. Kelly, 77 N. ¥. 503; State v. Valle, 41 Mo. 29; 
Vaughn v. English, 8 Cal. 40; Onited States v. one one 
& Blatch. [U. S.J] 425.) 

The law being unconstitutional, there was no such of- 
fice as state oil inspector. (Norton v. Shelby County, 118 
U.S. 425; Hildreth v. McIntire, J. J. Marsh. [Ky.] 206; 
Hawver v. Seldenridgc, 2 W. Va. 274; Petition of Hinkle, 
31 Kan. 712; Ea parte Snyder, 64 Mo. 58; State v. City of 
Camden, 28 Atl. Rep. [N. J.] 82; Carleton v. People, 10 
Mich. 250; Town of Decorah v. Bullis, 25 Ia. 12; Ee parte 
Strang, 21 O. St. 610.) 

The sureties are not liable for fees paid for inspection 
or pretended inspection of gasoline. (Commonwealth v. 
Jackson, 1 Leigh [Va.] 531; Foxcroft v. Nevens, 4 Greenl. 
[Me.] 72; Leigh v. Taylor, 7 Barn. & Cres. [Eng.] 491; 
People v. Pennock,.60 N. ¥. 421; Ward v. Stahl, 81 N. Y. 406; 
Carcy v. State, 34 Ind. 105; State v. Givan, 45 Ind. 267; 
Scott v. State, 46 Ind. 203; People v. Tompkins, 74 Til. 482; 
Linch v. City of Litchfield, 16 Il. App. 612; Saltenberry v. 
Loucks, 8 La. Ann. 95; City of San Jose v. Welch, 65 Cal. 358; 
Lowe v. City of Guthrie, 41 Pac. Rep. [Okla.] 198; United 
States v. Adams, 24 Fed. Rep. 348; United States v. Morgan, 
28 Fed. Rep. 48; McCormick v. Thompson, 10 Neb. 484; 
Moore v. State, 53 Neb. 831; State v. Holcomb, 56 Neb. 583.) 

The case is one in which a public officer is presumed 
to have done his duty and the presumption is not over- 
come by proof. Even in a suit against himself alone, 
Hilton would have been entitled to the benefit of this 
comprehensive presumption. In the case of sureties 
who undertake merely that a public officer will perform 
his duty, there can be no presumption that he has not ~ 
done it. His defauit must be alleged and proved. (United 
States v. Rarhart, 4 Sawy. [U. 8.] 245; Harticell v. Root, 
19 Johns. [N. Y.] 345; Commonwealth v. Slifer, 25 Pa. St. 
23; Squier v. Stockton, 5 La. Ann. 120; United States v. 
Dandridge, 12 Wheat. [U. 8.] 69; Bruce v. United Stutes, 
17 How. [U. 8.] 487.) 
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Admissions of an officer are only prima facie evidence 
against sureties. (United States v. Boyd, 5 How. [U. 8.] 
29, 50; Bissell v. Saxton, 66 N. Y. 55; Placer County v. Dick- 
erson, 45 Cal. 12; Nolley v. Callaway County Court, 11 Mo. 
447; Townsend v. Everett, 4 Ala. 607; State v. Rhoades, 6 
Nev. 352; State v. Hill, 47 Neb. 456; Buffalo County v. Van 
Nickle, 16 Neb. 363.) 

References as to the unconstitutionality of the act: 
Gibson v. Ogden, 9 Wheat. [U. 8.] 1; Denn v. Reid, 10 Pet. 
[U. 8.] 524; Smith v. State, 66 Md. 215; Woodberry v. Berry, 
18 O. St. 456; Newell v. People, 7 N. Y. 9; Koch v. Bridges, 
45 Miss. 247; Frye v. Chicago, B. d Q. R.-Co., 73 Wl. 399; 
People v. Purdy, 2 Hill [N. ¥.] 31. 


C. J. Sinyth, Attorney General, for the state. 


The act creating the office of state inspector of oils is 
not unconstitutional. (People v. Rogers, 13 Cal. 160; State 
v. Wilson, 29 O. St. 347; State v. Weston, 4 Neb. 234; State 
v. Smith, 35 Neb. 25.) 

The officer’s default was proved. (Stoner v. Keith 
County, 48 Neb. 292.) 

Defendants are estopped from denying the constitu- 
tionality of the law under which the officer collected the 
money in controversy. (Chandler v. State, 1 Lea [Tenn.] 
296; Swan v. State, 48 Tex. 120; Morris v. State, 47 Tex. 
583; Commonwealth v. City of Philadelphia, 27 Pa. St. 497; 
Middleton v. State, 120 Ind. 166; Afayor v. Harrison, 30 N. 
J. Law 73; Ferguson v. Landram, 5 Bush [Ky.] 237; dfissis- 
sippi County v. Jackson, 51 Mo. 23; Vermillion Parish v. 
Brookshire, 31 La. Ann. 736; Afiller v. Moore, 3 Humph. . 
[Tenn.] 189; O’Neal v. School Commissioners, 27 Md. 227; 
People v. Brown, 55 N. Y. 180; Boehmer v. County of Schayyl- 
kill, 46 Pa. St. 452; McLean v. State, 8 Heisk. [Tenn.] 22.) 

The judgment may be modified to show who was prin- 
cipal and who were sureties. (People v. Love, 25 Cal. 520; 
People v. Rooney, 29 Cal. 648; Schenectady & S. P. R. Co. v, 
Thatcher, 6 How. Pr. [N. Y¥.] 226.) 
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SULLIVAN, J. 


In 1887 there was passed and approved an act of the 
legislature providing for the appuintment of a state in- 
spector of oils, defining his duties, fixing his fees, and 
prescribing penalties. (Compiled Statutes 1887, ch. 64, 
art. 2.) In March, 1893, Lozein I’. Hilton was, under the 
authority of this statute, appointed state inspector of oils. 
He accepted the appointment and, in compliance with 
section 4 of the act, executed to the state of Nebraska 
a bond conditioned as follows: “The condition of this 
bond is such, that whereas the above bounden, Lozein F. 
Hilton, has been duly appointed by the governor of the 
state of Nebraska to the office of state inspector of oils: 
Now, therefore, if the said Lozein IF’. Hilton shall well 
and faithfully perform the duties of said office as imposed 
upon him by law in that behalf, then this obligation to be 
void; otherwise to be and remain in full force and effect.” 
The sureties upon this obligation were Richard Blaco, 
W. C. Walton, E. A. Stewart, and John A. McKeen. On 
January 31, 1895, Hilton retired from office without hav- 
ing accounted for the sum of $5,622.56, which, it is 
claimed, was received by him in his official capacity. This 
‘action was thereupon instituted against him and his sure- 
ties to recover the alleged shortage. The cause was tried 
to a jury, and the trial resulted in a verdict against all of 
the defendants for the full amount claimed in the peti- 
tion. A motion for a new trial was overruled and judg- 
ment rendered on the verdict. The sureties prosecute 
error, making Hilton a party defendant. 

The first ground upon which it is claimed there should 
be a reversal of the judgment in favor of the state is that 
the law creating the office of state inspector of oils is un- 
constitutional, and that Hilton’s official bond is therefore 
void. We need not in this action concern ourselves with 
the validity of the law. Whether it is void or valid is al- 
together immaterial. Under its authority Hilton ac- 
cepted a commission from the governor, and for nearly 

40 
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two years performed the duties which the law imposed 
and received, and enjoyed the emoluments for which it | 
provided. For the express purpose of securing to Hilton 
- authority from the state to perform those duties and to 
receive those emoluments the plaintiffs in error executed 
to the state the bond in suit. In that bond they affirmed 
that Hilton had been duly appointed, and they therein 
undertook to answer for any failure on his part to per- 
form the duties imposed upon him by the act. In affirm- 
ing that Hilton was duly appointed, the sureties neces- 
sarily affirmed the validity of the law under which the 
appointment was made, and they cannot now repudiate 
their declaration nor impeach its truth. Having by their 
voluntary act secured to Hilton the fruits of the law, 
which was constructively incorporated into the bond, 
they are now, by a plain principle of justice, forbidden 
to deny that the law was constitutionally enacted. 
(Chandler v. State, 1 Lea [Tenn.] 296; Village of Olean v. 
King, 116 N. Y. 355; Swan v. State, 48 Tex. 120; Morris v. 
State, 47 Tex. 583; Waters v. State, 1 Gill [Md.] 302; Com- 
monwealth v. Cily of Philadelphia, 27 Pa. St. 497; Afiddleton 
v. State, 120 Ind. 166; Hoboken v. Harrison, 30 N. J. Law 
73; Ferguson v. Landram, 5 Bush [Ky.] 237; Mississippi 
County v. Jackson, 51 Mo. 23; Police Jury v. Brovukshier, 31 ° 
La. Ann. 736.) In Middleton v. Stute, supra, it was held 
that the sureties of a city clerk, who had acted as col- 
lector and custodian of public moneys under the color of 
a void ordinance, were estopped to deny that the ordi- 
nance was void because they had contracted with refer- 
ence to it. Discussing the question the court say: “In 
this case, the ordinances under which the principal re- 
ceived the money now sought to be recovered were in ex- 
istence at the time the bond in suit was executed. His 
sureties undertook, voluntarily, that he should account 
for all moneys collected under such ordinances, and we 
know of no valid, reason why they should not live up to 
that agreement. By this undertaking they enabled the 
principal to obtain the possession of the money, and we 
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do not think they should be permitted to say now that 
he received it without authority.” The case of Hoboken 
ev. Harrison, supra, was an action against the principal 
and sureties on a bond given by Harrison, who had been 
appointed to an office which the city authorities had by 
an invalid ordinance attempted to create. The bond ra- 
cited that Harrison had been duly appointed to the office 
of collector of assessments for street improvements, and 
it was held that the sureties would not be permitted to 
deny that the recital was true. Both on reason and au- 
thority we must, for the purpose of this case, assume that 
the law providing for the inspection of oils is a consti- 
tutional and valid act. But while declining at this time 
to inquire into the validity of the law, we do not wish to 
be understood as intimating that it may not be valid. 
Another defense to the action relied on in the trial 
court was that a large part of the fees collected by Hilton 
was for the inspection of gasoline, and that such inspec- 
tion was not required nor contemplated by the statute. 
We think it was. Section 1 of the act is as follows: 
(Compiled Statutes 1887, ch. 64. art. 2.) ‘All mineral or 
petroleum oil, or any oil, fluid, or substance which is a 
product of petroleum or into which petroleum or any 
product of petroleum enters or is found as a constituent 
element, whether manufactured in this state or not, shall 
be inspected as provided in this act before being offered 
for sale for consumption for illuminating purposes in 
the state.” Section 11 distinctly recognizes gasoline as 
a product of petroleum; and the evidence conclusively 
shows that it is such product and that it is used to some 
extent as an illuminant. What, under the law, is the 
duty of the state inspector of oils? By section 2 he is 
required to “examine and test the quality of all such oils 
offered for sale” and stamp upon the package, barrel, or 
cask the result of his inspection. The words “such oils” 
refer, of course, to the oils mentioned in the preceding 
section. It is also provided in section 2 that the inspector, 
or his deputies, may enter upon any premises and inspect 
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any such oils there found which are “intended for con- 
sumption for illuminating purposes within the state.” 
Section 8 declares that it shall be the duty of the in- 
spector and his deputies, when called upon for that pur- 
pose, to promptly “inspect all oils hereinbefore men- 
tioned.” Taking these several provisions together they 
seem, in unmistakable terms, to impose upon the in- 
spector and his deputies the duty of inspecting every oil 
which is a product of petroleum and which is intended 
by the owner to be put upon the market and sold as an 
illuminating oil. They demonstrate, we think, that the 
inspection of gasoline is within the purview of the law, 
and that the duty to make the prescribed inspection may, 
in a proper case, be enforced by mandamus. This view 
is reinforced by other provisions of the act. The purpose 
of the legislature was to protect the public by preventing 
the sale of illuminating oils which are dangerously in- 
flammable. To effect this purpose penalties were pro- 
vided. Section 2 prescribes a penalty for selling, or of- 
fering for sale, for illuminating purposes, any oils that 
have been examined, tested, and marked “Rejected for 
iluminating purposes.” By section 7 it is forbidden, 
under penalty, to sell, or attempt to sell, “any of the il- 
luminating oils hereinbefore mentioned before having 
the same inspected as provided in this act.” Now, if 
gasoline is not one of the oils previously mentioned in 
the act, there is, of course, in this section no prohibition 
against selling it or offering it for sale as an illuminant. 
Sections 2 and 7 contain the only provisions to be found 
in the act relating to unlawful sales; so that, if gas- 
oline is not within the class of oils which are subject to 
inspection, its sale for illuminating purposes is not pro- 
hibited. Upon this point there is absolutely no ground 
for controversy: There is no room for two opinions. The 
proviso contained in section 11 is, however, framed on 
the assumption that the act does forbid generally the 
sale of gasoline as an illuminating oil, unless it has been 
first duly inspected and approved, for it is there in effect 
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declared that the general provisions of the law shall not 
apply to gasoline and other of the lighter products of 
petroleum when the same are sold for use in street lamps. 
Tf gasoline is not subject to inspection, and if its sale as 
an illuminant is not unlawful, the proviso has certainly 
no office to perform, and no valid reason can be given for 
its existence. 

But it is insisted that as no quality or grade of gaso- 
line will bear the prescribed test, the legislature could 
not have contemplated its inspection.” This argument 
has weight, but it is not conclusive. The design of the 
law, as we interpret it, was not merely to prescribe a test 
for those products of petroleum which might or might 
not, according to their quality, be dangerously inflamma- 
ble, but rather to require an effective inspection of every 
product of petroleum kept, or intended, for sale for illum- 
inating purposes. An owner of gasoline kept or intended 
for sale as an illuminating oil was, under the act of 1887, 
legally bound to submit it for inspection, and he was also 
bound to pay the inspector the statutory fees for the serv- 
ices rendered. Such fees, then, were received for the 
performance of official acts. They were received in an 
official capacity and are undoubtedly within the purview 
of the inspector’s bond. 

It is said, however, that Hilton did not in n fact subject 
gasoline to the Foster test, and that he usually failed to 
brand the vessels in which it was contained. It is true 
that the Foster test was not applied, and that frequently 
—perhaps most frequently—the inspector’s brand was 
not affixed by the hand of either himself or a deputy. 
But this surely is no answer to an action on the bond. 
How can the irregularity of the inspection concern the 
sureties? The person called upon to pay fees might, in- 
deed, demand the effective test for which the law pro- 
vides, but if he waive the test and consent that his oil 
may be marked ‘Rejected for illuminating purposes,” no 
one else can justly complain. The object of the statute 
was accomplished and the interests of the public prop- 


566 NEBRASKA ‘REPORTS. [ Vou. 58 


Blaco v. State. 


erly safeguarded when the inspector, by his own act or 
by an act done at his instance and under his supervision, 
placed the statutory brand of condemnation upon the oil 
inspected. Whether the fees were received for services 
regularly or irregularly performed is not material in this 
action. They were received on account of official services 
which Hilton was authorized to perform, and which he 
did in fact perform in a manner satisfactory to every one 
concerned, although not with the precision and exact- 
itude prescribed by the statute. For mouey so received 
the sureties are liable. Such is the doctrine of State v. 
Moore, 56 Neb. 82, 76.N. W. Rep. 474, where it is said: 
“For all wrongful acts or omissions of a public officer 
within the limits of what the law authorizes or enjoins 
upon him as such officer, his sureties are liable.” (See, 
also, King v. United States, 99 U. S. 229; Berrien County v. 
Bunbury, 45 Mich. 79, 7 N. W. Rep. 704; Alarquetic County 
v. Ward, 50 Mich. 174, 15-N. W. Rep. 70.) 

The balance in the hands of Hilton'on January 31, 1895, 
clearly belonged to the state, and the law imposed upon 
him the duty to pay it over to the state treasurer. 
Whether he has so paid it is one of the questions upon 
which the parties are not agreed.. The sureties assert 
ihat he has, predicating their assertion on the general 
presumption that public officers execute with fidelity the 
duties with which they are charged. This presumption 
is a mere arbitrary rule of law. It possesses no inherent 
probative force, and when met by opposing evidence is 
entirely destroyed. In this case it was met by opposing 
proof. When [lilton went out of office he lett behind 
him a.record in his own handwriting which shows that 
he was then indebted to the state in the sum of $5,622.56. 
This record evidences the state of Hilton’s account at the 
last moment of his official life, and, being an admission 
against interest, it has evidential value apart from the 
presumption that the entries are true. Besides, the an- 
swer impliedly admits that all the moneys received for 
the inspection of gasoline were not lawfully disbursed. 
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Paragraph 44 alleges that all moneys received by Hilton 
and his deputies, and not applied to the payment of sal- 
aries and expenses, or paid into the state treasury, were 
paid and received for the pretended inspection of gaso- 
line. This admission is fatal to the presumption on which 
the sureties rely. Hilton having failed while in office to 
pay to the state the balance in his hands, the burden was 
on the defendants to allege and prove that he paid such 
balance afterwards. (Stoner v. Keith County, 48 Neb. 279.) 

Another and final reason assigned for a reversal of 
the judgment is that the clerk of the district court failed, 
in recording the judgment, to certify that Hilton was 
principal and that the other defendants. were sureties 
on the bond in suit. Section 511 of the Code of Civil 
Procedure réquires such certification, and it has been 
held in several cases that a failure to comply with its 
provisions is reversible error. (Van Mtten v. Nostcrs, 48 
Neb. 152; Aronucke v. Madsen, 56 Neb. 609, 77 N. W. Rep. 
202; Marwell v. Home lire Ins. Co., 57 Neb. 207.) The 
statute, while enjoining a duty on the clerk, un- 
doubtedly contemplates action by the court. The judg- 
ment is reversed and the cause remanded with direction 
to the district court to render a judgment on the verdict 
and certify therein that Hilton is principal and that the 
plaintiffs in error are sureties on the bond. 


REVERSED AND REMANDED. 


CoosE Surron v. SraTrE oF NEBRASICA. 
FILED May 17, 1899. -No. 10672, 


Forgery: INFoRMATION: Proor: VARIANCE, An information charged 
the forgery of a receipt for money in the folowing terms: “ ‘May 
13, 1898. Received of C., St. P.. M. & O. Ry. Co. twenty-two 
50-100 dollars, in full for the within. C. C. Sutton’—which said 
receipt for money was indorsed on the back of a time certificate 
and writing obligatory of the Chicago, St. Paul, Minneapolis 
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& Omaha Railway Company, and which said time certificate and 
writing obligatory was in words and figures as follows, to-wit,” 
—and purported to give an exact reproduction of the time certifi- 
eate, but omitted any statements of matters which were printed 
on the back of what was styled time certificate received in evi- 
dence, and these were material in a consideration of its apparent 
legality or validity. Held, That the existence of an apparently 
valid time certificate was of the essential allegations of the in- 
formation, that this was recognized by the pleading, and as it 
was pleaded specifically and particularly of words and figures, 
the proof must respond, and there was a variance between the 
proof and the pleading. 


Error to the district court for Washington county. 
Tried below before Power Ln, J. Reversed. 


F. S. Howell, for plaintiff in error: 


There was a fatal variance between allegations of 
the information and the proof. (Stute v. Wheeler, 19 Minn. 
98; Itvode v. Stutc, 5 Neb. 174; Mfillsups v. State, 43 8S. W. 
Rep. [Tex.] 1015; Sullivan v. State, 7 So. Rep. [Miss.] 275; 
Haslip v. State, 10 Neb. 590; Robinson v. State, 48 S. W. 
Rep. [Tex.] 526; Overly v. State, 318. W. Rep. [Tex.] 377; 
Specht v. Beindorf, 56 Neb. 553; Polo Mfg. Co. v. Parr, 8 
Neb. 379; Grimison v. Russell, 14 Neb. 521; Aloutgomery 
v. Statc, 12 Tex. App. 323; Kolter v. People, 87 N. We. Rep. 
[Lll.] 984; State v. Willson, 28 Minn. 52; Prople v. Bendit, 
43 Pac. Rep. [Cal.} 901.) 


C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


Harnison, C. J. 


An information was filed in the district court of Wash- 
ington county which contained two counts; in -one of 
which the plaintiff in error was charged with the crime 
of forgery, and in the second with uttering and publish- 
ing a forgery. A motion to quash each count was filed, 
which was overruled as to the first and sustained as to 
the second. A trial resulted.in a conviction of the ac- 
cused. A motion for a new trial was overruled, as was 
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also one in arrest of judgment, and the defendant was 
sentenced to a term of imprisonment in the penitentiary. 
The first count of the information is as follows: 


“Be it remembered, that Clark O’Hanlon, county attor- 
ney within and for Washington county, in the fourth judi- 
cial district of the state of Nebraska, who prosecutes in 
the name and by the authority of the state of Nebraska, 
comes here in person into court at this the October term, 
A. D. 1898, thereof, and for the state of Nebraska gives 
the court to understand and to be informed that ‘Coose’ 
Sutton, whose first name is unknown, late of the county 
aforesaid, on or about the 13th day of May, 1898, in the 
county and state aforesaid, then and there being, then 
and there unlawfully, feloniously, and willfully did 
falsely make, forge, and counterfeit a certain receipt for 
money, which said receipt for money was in words and 
figures as follows, to-wit: 

“May 13, 1898. 

“ ‘Received of the C., St. P., M. & O. Ry. Co. twenty-two 

50-100 dollars, in full for the within. C. C. SUTTON.’ 


which said receipt for money was indorsed on the back 
of a certain time certificate and writing obligatory of the 
Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany, and which said time certificate and writing obli- 
gatory was in words and figures as follows, to-wit: 


“CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAILWAY 
COMPANY, 
“Send to Blair. Time Certificate No. 124. 
“‘OFFICE OF THE SuPT. NEBR. DIVISION. 
“‘Omaua, April 30, 1898. 
To C. C. Sutton, for services as teamster at extra 
gang for 75 hbrs., at 30c per hr., in month of 
April, 1898, amounting to...............+4- $22 50 
From which deduct on account of ...... due to.. $.. .. 


Leaving balance due him twenty-two 50-100 dol- 
lars. 
“SBalance TUe ...cccccceccccncsccccores $22 50 
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“Why this certificate is issued—Leaving the service. 


“*T hereby certify that the above is correct, and that 
opposite the payee’s name on the time-roll or pay-roll I 
Haye marked ‘Certificate given.’ 
an OE oi W. CogEnes, we Clk. 

“ ‘Countersigned: 

6 ($22.50. H. §. on Supt? 

“Indorsed across the face thereof is, ‘Void if not pre- 
sented for payment within fifteen days from date.’ 


with the intent of him, the aforesaid ‘Coose’ Sutton, 
whose first name is unknown, then and there and thereby 
unlawfully to defraud, contrary to the form of the stat- 
“utes in such cases made and provided, and against the 
peace and dignity of the state of Nebraska.” 

It will be no doubt noticed that the receipt proper re- 
fers to the “within,” the time certificate, on the back of 
which the former appeared. It is contended that this so 
connected the two instruments that in combination they 
constituted but one, the receipt upon which the accusa- 
tion of forgery was predicated. The terms of the time 
check, by the receipt, were made a part thereof. To as- 
certain the apparent validity of the latter it was neces- 
sary to refer to the former. For what the twenty-two 
and 50-100 dollars was received was set forth in the 
“within,” the time certificate. The pleader who framed 
the information recognized this and specifically referred 
to the time certificate, and stated it to be “in words and 

figures as follows, to-wit,’ and set forth, not the whole, 
but a part of it, omitted some statements which appeared 
on its face, one of which directed to “instructions on the 
back,” and there were set forth matters which entered 
into the substance of the instrument and its apparent 
validity or legality as a time certificate. During the in- 
troduction of the evidence the time certificate was pro- — 
duced and the receipt on its back was offered and re- 
ceived; then such portions of what was on its face as had 
been copied or shown in the complaint were offered for 
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the state and received over objections interposed for the 
accused, The other portions of the time certificate, in- 
clusive of what appeared on the back thereof other than 
the receipt, were offered by the defendant and received. 
The allegations of the complaint in reference to the time 
certificate were of the essentials of the pleading and can- 
not be treated as surplusage, and being stated as made 
specifically and with particularity by “words and figures” 
and as the whole of the instrument, it was essential that 
the proof correspond. The instrument in evidence had 
a number of material statements on its back which af- 
fected its apparent validity. These were of it or parts of 
it, and they were not shown in the information. There 
was a material variance between the instrument pleaded 
and the one proved. (Haslip v. State, 10 Neb. 590; Rob- 
inson v. State, 43 S. W. Rep. [Tex.] 526.) The judgment 
must be reversed and the cause remanded, 


REVERSED AND REMANDED. 


D C. CLARK ET AL, V. CAROLINE DOUGLAS, ADMINISTRA- 
TRIX. 


FILED May 17,1899. No. 8888. 


1. County Judge: Action on Bonp: Conversion. The failure of a 
county judge to pay to his successor in office or the person en- 
titled thereto money which was deposited with him in con- 
demnation proceedings constitutes a breach of the obligation 
of his official bond, and there accrues a cause of action in favor 
of the person damaged by said breach. (Chicago, B. & Q. R. Co. 
v. Philpott, 56 Neb. 212; Clelland v. MeCuniber, 15 Colo. 355, 25 Pac. 
Rep. 700.) 


2. County Officers: Orriciat Bonps. Bonds of county officers must 
be in form joint and several. (Compiled Statutes, ch. 10, sec. 3.) 


If the bond is given and approved, the office ob- 
tained and enjoyment of the fees and emoluments, in an action 
on, the bond for damages for a breach of the obligation it will 
not, in favor of the signers of it, be adjudged void because joint 
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alone, but will be held good to the extent it in form complies 
with the statutory requirements in such regard. 


4, 


. 


: CONVERSION. Where an officer holds for two terms 
and there is money which he received during the first term for 
which he has not accounted, or has not paid to the person to 
whom it belongs, and there is a lack of evidence to show the 
actual date of the misappropriation, if any, the presumption will 
prevail that the money continued in his official custody, until 
proof is adduced to the contrary. 


5. ———: PRrincrpaAL AND SURETY: RELEASE oF SURETY. The neg- 
lect of the creditor to prosecute a claim against the estate of 
a deceased surety does not effect the release of co-sureties. 


6. Action on Bond of County Judge: Direcrina VEerpDict ror PLAIN- 
TIFF. The evidence was sufficient to authorize the peremptory 
instruction given, 


%. Striking Out Testimony: Review. Under the conditions and cir- 
cumstances existing the ruling of the trial court on a motion 
to strike out certain designated testimony was a discretionary 
one, and there being no abuse of the discretion, the error, if any, 
is unavailable. j 


8. Exclusion of Testimony. Exclusion of offered testimony exam- 
ined, and held not érroneous. ~ 


FERRor from the district court of Cedar county. Tried 
below before Evans, J. Affirmed. 


J. C. Robinson and Wilbur F. Bryant, for plaintiffs in 
error, 


Miller & Ready and W. E. Gantt, contra. 


HARRISON, C. J. 


In condemnation proceedings instituted by a railroad 
company the land of A. Hart Norris, since deceased, was 
taken and the amount of the appraisal thereof was by the 
railroad company deposited with the then county judge 
of Cedar county, of whom, as such officer, the plaintiffs 
in error were the sureties on his official bond during his 
second term of office. This action was instituted against 
the officer and the bondsmen to recover an amount of the 
sum of said condemnation money for which it was as- 
serted he had failed to account or pay to the party en- 
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titled to receive it. At the close of a trial of the issues 
joined the presiding judge of the district court peremp- 
torily instructed the jury in favor of the defendant in 
error, and a verdict was returned in accordance with the 
instruction, and judgment in the due course of the pro- 
ceedings was rendered thereupon. A reversal of the 
judgment is sought in the present error proceeding to 
this court. A recent decision of this court has disposed 
of some of the questions presented in this case (see Chi- 
cago, B. d Q. RK. Co. v. Philpott, 56 Neb. 212), wherein it 
was determined that if a county judge fails at the ex- 
piration of his term of office to pay to his successor or to 
the person entitled thereto condemnation money which 
had been regularly deposited with him, it constitutes a 
breach of his official bond, and a cause of action on such 
bond accrues to the person damaged by the -breach, and 
the action may be instituted without a demand on the 
party for payment. (See, also, Clelland v. McCumber, 15 
Colo. 355, 25 Pac. Rep. 700.) It is urged that by the stat- 
utory provision which governed bonds of county officers, 
inclusive of county judge, the instruments were required 
to be joint and several (see Compiled Statutes, ch. 10, 
sec, 3); that the one given, and upon the obligations of 
which this suit is predicated, was only joint, and was 
void for its non-compliance with the demands of the stat- 
ute. It is true that in terms the bond in suit was joint, 
and it is also true that by statute it was required to be 
joint and several, but it is not for such reason void. It 
is good to the extent it complied with the legislative en- 
actment. (4 Am. & Eng. Ency. Law [2d ed.] 669, note 2 
of page 668.) The defect in the bond was one of which 
the public or county might have complained, but not the 
sureties. There was sufficient evidence to establish, prima 
facic at least, that the principal in the bond received the 
money and retained it through a short portion of the first 
and the entire second term of office. To escape liability 
it devolved upon the sureties on the bond for his second 
official term to show that the misappropriation, if any, 
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occurred prior to his second term. (Stoner v. Keith County, 
48 Neb. 279; Heppe v. Johnson, 73 Cal. 265; United States 
v. Stone, 106 U. 8. 525; Kelley v. State, 25 O. St. 567.) One 
of the sureties died, and it is urged that the defendant 
in error did not prosecute any claim against his estate; 
that there was, in effect, a release of the liability of the 
one surety, and it operated a discharge of all. The neg- 
lect to prosecute a claim against the estate of the de- 
ceased surety did not operate the release or discharge 
from liability of the co-sureties. (Camp v. Bostwick, 20 
O. St. 337; Kickhoff v. Hikenbary, 52 Neb. 332.) There was 
sufficient evidence to warrant the peremptory instruction. 

It is argued that the court erred in not striking out, on 
motion of plaintiffs in error, a portion of the testimony of 
one of the witnesses. This testimony was given by a 
witness who had been called by defendant in error, and 
was drawn out and was responsive to an interrogatory 
of counsel for plaintiffs in error during the cross-examina- 
-tion of the witness. Counsel did not object to the testi- 
mony or make the motion at the immediate time of the 
answer to the question, but continued the cross-examina- 
tion for some considerable further time, and tien asked 
that the portion of the testimony to which we have re- 
ferred be eliminated from the record. Under the circum- 
stances, and conceding the testimony incompetent and 
immaterial, or as “hearsay,” as it was characterized in 
the motion, it was within the discretion of the trial judge 
to strike it from the record or not; and with the whole 
evidence before us we do not think there was an abuse 
of the discretion in allowing the testimony to remain, and 
without an abuse of the discretion there was no error 
which will work a reversal of the judgment. 

It is also urged that the trial judge committed error in 
the exclusion of some testimony which it was sought to 
elicit from the witness J. C. Robinson in regard to the 
habits of life of the county judge at or immediately sub- 
sequent to the time the condemnation money was de- 
posited with him; that he was spending considerable 
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more money than had been his wont. A close examina- 
tion of this portion of the record convinces us that there 
was no error in the action of the trial court in the-exclu- 
sion of the offered testimony. 
No available errors have been presented and the judg- 
ment must be : 
AFFIRMED. 


Ernest M. SLATTERY, APPELLANT, V. JAMES HARLEY 
ET AL., APPELLEES. 


FILED May 17,1899. No. 8900. 


1. Riparian Rights. The common-law rules relative to the Tights of 
private riparian proprietors are of force in this state, with the 
exceptions of statutory abrogations and changes. 


JupictaAL Notice: PiLeapIne. That a certain tract or 
piece of land is arid and, to be of use for agricultural purposes, 
must be irrigated are not matters of which judicial notice will 
be taken. ‘I'o be available in an action they must be pleaded 
and, if placed in issue, proved. 


3. Judgment: ParTIEs TO AcTION. Persons not parties to the action 
held not entitled to the enjoyment of personal privileges ac- 
corded by the decree therein to those who were impleaded. 


4, EVIDENCE. The findings and decree as to certain 
of the defendants hel@ sustained by sufficient of the evidence. 
5. : Review. The finding in favor of one of the 


defendants determined manifestly wrong and reversed. 


6. Trial: EXxcLusion OF EVIDENCE: REVIEW. The action of the dis- 
trict court by which it excluded from consideration and decree 
certain designated matters held proper. 


APPEAL from the district court of Dawes county. 
Heard below before WESTOVER, J. Reversed in part. 


Albert W. Crites, for appellant. 
Allen G. Fisher and Francis G. Hamer, contra. 


HARRISON, C. J. 


The plaintiff commenced this action in the district 
court of Dawes county, and in his petition pleaded, in 
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substance, that he was the owner of a certain described 
piece of land in said county and had owned and occupied 
it during a number of years immediately prior to the 
suit; that a “creek” or stream of water flowed, and had 
flowed, in its regular established course or way through 
and upon his Jand, which water he did use, and had used 
at all times, for domestic purposes and for stock, horses, 
cattle, etc., to drink, and had enjoyed the natural flow in 
volume of the water; that the defendants were upper 
riparian proprietors of land on said stream, had diverted 
the water of the creek from its usual course and had not 
returned it thereto, had thus appreciably diminished 
the volume of water which would ordinarily and ‘natur- 
ally have run in the stream and through the land of 
plaintiff, and had, in the manner indicated and at times 
stated, caused the creek to become entirely dry and with- 
’ out any water on the plaintiff’s premises, and that the 
defendants threatened the continuance of said acts. The 
relief sought was an injunction by which the further or 
future commission of the acts of which complaint was 
made might be restrained. The defendants answered 
and asserted their use of the water of the creek for the 
same purposes as the plaintiff, with the added one of ir- 
rigation. The right to the latter use was claimed by 
prior appropriation, by reason of a decree of the court 
in a former action, also by virture of a contract or agree- 
ment with the plaintiff. There was a further plea of 
rights of defendants acquired under legislative enact- 
ments relative to irrigation, but the district court ex- 
pressly refused to pass on this question, and we will not 
entertain it. The decree was for defendants, and plain- 
tiff has appealed. 

The appropriation theory of the defendants, as argued 
in the brief, is based upon the propositions that they 
were upper riparian proprietors and ‘as such entitled to 
a reasonable use of water from the stream, which would 
include its employment for domestic purposes, for wa- 
tering live stock, and for irrigation, and in this connec- 
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tion it is stated that in the arid west the common-law 
theories of the rights of riparian proprietors have been 
modified to the extent of the allowance to a riparian 
owner to take water from the stream and use it for irri- 
gating. There are cases which uphold the doctrine to 
which we have just alluded, but possibly this court ex- 
pressed the contrary rule when it said: “Although the 
contrary has been asserted in some of the arid Pacific 
states (see Jteno Smelting, Alilling & Reduction Works v. 
Stevenson, 20 Nev. 269; Stowell v. Johnson, 26 Pac. Rep. 
[Utah] 290), the common-law doctrine with respect to 
the rights of private riparian proprietors, except as mod- 
ified by statute, prevails in this country. (Hidemiller Ice 
Co. v. Guthrie, 42 Neb. 288; Pomeroy, Law of Water 
Rights [Black’s ed.] secs. 127, 130, and authorities cited.) 
At common law every riparian proprietor, as an inci- 
dent to his estate, is entitled to the natural flow of the 
water of running streams through his land, undimin- 
ished in quantity and unimpaired in quality, although 
all have the right to the reasonable use thereof for the 
ordinary purposes of life (8 Kent, Commentaries *439; 
Angell, Watercourses sec. 95; Gould, Waters sec. 2043: 
Pomeroy, Law of Water Rights [Black’s ed.] see. 8), and 
any unlawful diversion thereof is an actionable wrong.” 
(Clark v. Cambridge & Arapahoe Irrigation & Improvement 
Co., 45 Neb. 798.) But be this true or not, to invoke the 
aid of the rule asserted for defendants it was necessary 
that they so plead as to place themselves within its pur- 
_view. To justify under the right to irrigate, even if said 
doctrine could prevail, they must have pleaded and 
proved that the lands which they occupied were arid and 
irrigation a necessity. They did neither. The courts 
will not take judicial notice that a particular piece of 
land is arid and must be irrigated to be of use for agri- 
cultural purposes. (McGhee Irrigating Ditch Co. v. Hudson, 
22S. W. Rep. [Tex.] 398, 21 S. W. Rep. 175.) 
The defendants in this action were not of parties to 
the suit in which the decree was rendered which they 
41 
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pleaded herein and of which they claimed the benefit. 
The decree allowed certain parties therein named to use 
the water of the creek in specified quantities, and the de- 
fendants assert that they were given the privilege by 
said parties to take the water when they did not, or on 
stated days the parties to the decree would use no water, 
but the defendants took from the stream and used for 
irrigation the water which might have been taken by 
the others. The privileges accorded by the decree were 
personal and could not be enjoyed by other persons in 
the manner we have indicated, and that the acts of which 
complaint is herein made were under such an arrange- 
ment as we have in substance outlined furnished no ex- 
cuse or defense. 

The contract to which we have just referred as pleaded 
in the answer was to the effect that if the plaintiff in the 
present action, who was a party to the agreement, would 
not commence a suit to enjoin the other parties to the 
contract from withdrawing water from the creek, they 
would refrain from the use of the water except as speci- 
fied in the contract. One defendant and party to the 
contract, James Harley, auswered in this suit that he 
had strictly observed the terms and obligations of the 
agreement, and there was sufficient evidence to sustain 
a finding that what he pleaded was true; hence the de- 
cree to the extent it is in his favor must be affirmed. 

One of the other defendants in this action, F. B. Wood- 
ruff, was not a party to the contract. E. I’. Woodruff, his 
son, who signed the contract, it appeared, was not active 
in the use of the water, and the decree is right as to him. 
As to F. B. Woodruff, the evidence is clearly to the effect 
that he had committed the acts stated in the petition 
and without right. The decree as to him must be re- 
versed and one entered in this court perpetuating the 
injunction against him. 

We have not considered or discussed any questions 
which might arise under the statutory provisions of this 
state, for two reasons: one of which is that they were 
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entirely excluded from the case and decree in the dis- 
trict court, and the second, we do not think they were 
sufficiently presented by the record to call for considera- 
tion and decision in that court; and if so, are not in this. 


JUDGMENT AS INDICATED. 


CHARLES E. SUMMERS, SHERIFF, Vv. W. A. SIMMS ET AL. 
FILED MAy 17,1899. No. 8906. 


1. Trial: RigHTt TO OPEN AND CLosE. The party who would be de- 
feated if no evidence were given on either side must be allowed 
to open and close the introduction of evidence and arguments 
to the jury. 


9 . 


: RepLeviIn: DamaGes. Jn an action of replevin in 
which the petition alleged damages in the sum of $300 for the 
unlawful detention of the property, the answer admitted that 
but for the affirmative matters of defense pleaded therein the 
plaintiffs would be entitled to judgment, inclusive of nominal 
damages, or in the sum of one cent. Without deciding the ap- 
plicability to actions of replevin of the general rule of the right 
to open and close, held, that inasmuch as the plaintiffs’ right to 
damages as pleaded was of issue, they were entitled to open 
and close even if the rule was enforced. 


3. Instructions: Revirw: ReEpPLEVIN. Instructions requested and 
given and asked and refused examined, and the action as to 
each determined without error. 


4, Evidence: Vrrpicr. The evidence held sufficient to sustain the 
verdict, 


5. Misconduct of Counsel: REvirw. Alleged misconduct of counsel, 
consisting of statements during argument to the jury, to be 
available on review must be made the subject of an objection at 
the time, a ruling obtained, and exception taken thereto, and the 
portion of the proceedings incorporated in the bill of exceptions. 


Error from the district court of Fillmore county. 
Tried below before HASTINGS, J. Affirmed. 


John D. Carson, Robert J. Sloan, Ellis, Reed, Cook & Ellis, 
for plaintiff in error. 


W. C. Sloan, contra. 
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HARRISON, C. J. 


During the early part of the year 1890 an arrangement 
was effected by which certain parties, inclusive of the 
defendants in error, respectively executed and delivered 
to one John H. Wright their promissory notes, those of 
defendants in error being each in the sum of $100. All 
the notes aggregated in amount $1,950. Wright at the 
time to which we have referred was possessed of very 
little property and no available capital and desired to 
engage in a general retail mercantile business at Strang, 
this state, and the notes were given to enable him to ob- 
tain the funds or credit necessary to put into active exist- 
ence his business intentions and wishes. The obligations 
were deposited in a bank which furnished him $1,300 
in money to use in the purchase of goods. Whether the 
notes were given and deposited for the purpose of secur- 
ing a loan solely, or with the further design of inducing 
parties of whom Wright should order goods to allow him’ 
credit and partially for the benefit of such parties, was 
one of the issuable questions of this action. In May or 
June, 1890, the projected business venture was effectu- 
ated and became an actuality, and continued until the 
6th day of the month of February, 1891, when a transfer 
of the stock of goods which Wright then had was made 
to the defendants in error. Wright had purchased goods 
of a number of wholesale houses or firms on credit, and 
for each of several of such creditors an action was insti- 
tuted, in which a writ of attachment was procured to 
issue and a levy of it was made on the stock of goods. 
For the defendants in error this, a suit of replevin, was 
commenced and the goods were taken under the writ and 
delivered to them. The action was prosecuted to a judg- 
ment, which in an error proceeding to this court was 
reversed and the cause remanded to the district court 
for further hearing. J*or report of the opinion then filed 
see Simms v. Summers, 39 Neb. 781. In said opinion is a 
full statement of the matters of controversy, to which 
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we now refer for such incidents-of it as we have omitted 
at this time. Irom another judgment of the trial court 
this proceeding has been prosecuted. 

In the answer in the district court for plaintiff in error 
it was admitted that but for the affirmative matters of 
defense set forth in the answer defendants in error would 
have been at the commencement of the suit and at all 
times entitled to the immediate possession of the goods 
or property, also entitled to judgment against the plain- 
tiff in error for the costs of the suit, and for damages in 
the sum of one cent for the wrongful detention of the 
goods. The substance of the affirmative pleas of the an-- 
swer was in regard to a transfer of the stock of goods 
by John H. Wright to the defendants in error and that 
the transfer was fraudulent as to his creditors and void. 

At the trial counsel for plaintiff in error (the sheriff) 
asserted the right to open and close the introduction of 
evidence and arguments to the jury. This was denied, 
and that it was refused is the chief complaint at this 
lime. The petition contained a plea, in general terms 
ordinarily employed in replevin actions, of the right of 
defendants in error to the immediate possession of the 
goods and for damages in the sum of $300 for unlawful 
detention. The reply was a general denial of the allega- 
tions of new matter in the answer. That the party to an 
action who, from the state of the issues joined, if no evi- 
dence is introduced, will suffer a judgment is entitled 
to open and close the evidence and arguments, is a right 
given by statute (Code of Civil Procedure, sec. 283), and 
it is substantial error to deny the right, but whether ap- 
plicable in action of replevin we are not called upon in 
this case to decide. In the case of Bixby v. Carskaddon, 
29 N. W. Rep. [Ia.] 626, it was said: “The plaintiff claims 
to have purchased the goods in controversy of one Bill- 
ings, and the defendants pleaded that such purchase and 
sale was made to hinder and delay the creditors of Bill- 
ings, and was therefore fraudulent. (1.) Prior to the last 
trial the defendants filed a pleading, admitting that the 
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plaintiff was in possession of the property in controversy, 
and that he was rightfully entitled to such possession; 
that the detention of the goods by. the sheriff was wrong- 
ful, and that the plaintiff was damaged in the sum 
claimed in the petition unless his purchase from Billings 
was fraudulent, and all other defenses except this were 
withdrawn. Thereupon the defendants claimed the right 
to open and close the case, and assumed the burden of 
proof. Their claim in this respect was objected to by 
the plaintiff, but the court sustained it, and this action 
of the court is assigned as error. Under the issue the 
plaintiff was not required to introduce any evidence, and 
was entitled to judgment for all he claimed, if the defend- 
ants failed to establish the fraudulent character of the 
sale as pleaded. The burden was therefore upon the de- 
fendants, and they had the right to open and _ close the 
case.” In the case at bar the answer admitted the dam- 
ages in the sum of one cent, but the petition asserted 
damages to the amount of $300, and under this plea the 
_ defendants in error might have introduced proof of sub- 
stantial damages; hence of the issues joined there was 
one at least to sustain which the defendants in error 
would have been obliged to produce evidence. This be- 
ing true, this complaint is without force. To make their 
case as pleaded there was something for the defendants 
in error to prove, and they were entitled to open and 
close. (Code of Civil Procedure, sec. 283; 1 Thompson, 
Trials, secs. 228, 229.) 

It is argued that the court erred in charging the jury 
as requested by defendants in error in the instructions 
numbered 3 and 7. These were both pertinent to the 
issues and evidence adduced, also within the doctrine of 
the opinion filed in the case at its former hearing, and 
not open to the objections urged against them. ‘There 
was prepared for plaintiff in error an instruction num- 
bered 8, and it was requested that it be given in the 
charge to the jury and this was denied. It is complained 
_ that this refusal was an erroneous one. The instruction 
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grouped certain facts and stated that if the jury believed 
from the evidence in the existence of such facts, then the 
verdict should be for the plaintiff in error. The instruc- 
tion tendered treated prominently of at least one fact, 
and made it elemental of the conclusion which was to be 
drawn from this and other facts conjointly, viz., that the 
transfer of the goods by Wright to defendants in error 
was fraudulent, and the subordinate fact to which we 
have reference could in no event assume the importance 
or have the effect which it was stated it might. There 
was also asked a clear invasion of the province of the 
jury, since the question of fact—that of fraud in the 
transfer—was for that body to determine, and not for 
the court. 

There is also argued an objection to the sixth instruc- 
tion given in compliance with the request of defendants 
in error. This portion of thé charge was in relation to 
the memorandum of agreement which had been intro- 
duced in evidence, and with regard to the force and ef- 
fectiveness of which there was what is not inaptly termed 
a collateral issue, to be determined from the evidence 
which bore directly thereon, and the jury was directed 
that unless its forceful existence had been shown it 
might be excluded from consideration of the main issues 
to the extent it might therein affect the view to be 
adopted of the conduct of the defendants in error in the 
transaction involved in the litigation. Under the evi- 
dence on the subject it was not improper to instruct the 
jury that it might first determine whether the asserted 
agreement ever in fact had an existence; and if not, to 
drop it from further consideration. 

It is complained that the ninth instruction asked for 
defendants in error was erroneous. This portion of the 
charge embodied the proposition that even if the jury 
believed that the defendants in error had agreed to the 
memorandum or to sign it, yet they might, notwithstand- 
ing that fact, deal with Wright and purchase the goods 
as any other person might have done, This was directly 
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within the doctrine announced in the former decision 
in the case and was moreover entirely correct. 

A further contention is that the verdict is not sus- 
tained by the evidence. It appears from statements in 
the briefs that there have been three trials, one of which 
resulted in a verdict and judgment for the plaintiff in 
error, one in a disagreement of the jury, and one in a 
verdict and judgment for the defendants in error. The 
evidence was conflicting on some of the main points, 
and from a review of it we cannot say that a verdict for 
either party would lack sufficient to support it. The dif- 
fering results of the three trials disclose very clearly 
that different minds would reach opposite conclusions 
from the evidence. The verdict will not, for the reason 
here urged, be disturbed. 

It is also urged that there was misconduct of the coun- 
sel for defendants in error during the argument to the 
jury. This is attempted to be brought into the record 
by an assignment in the motion for a new trial and by 
affidavits in which are detailed what it is claimed con- 
stituted the misconduct, a statement which was, but 
should not have been, made to the jury. To obtain a re- 
view of this there should have been an objection at the 
time, a ruling thereon, exception thereto, and the portion 
of the proceediugs made of the bill of exceptions; as it 
is not so presented, it is not available. (Gran v. Houston, 
45 Neb. 813; Bankers Life Ass’n v. Lisco, 47 Neb, 340.) The 
judgment of the district court must be 

AFFIRMED. 


FRANCIS I. ELLICK, JR.; V. JUNNIE R. WILSON. 
FILED May 17,1899. No. 8912. 


1. Negligence: CausE or InJuny. Whether an injury is directly 
caused by an act or the former arises or flows from the latter 
proximately or naturally is a practical question rather than a 
theoretical one. 
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PERSONAL INJURY: DaMaGEs. A person whose safety is 
imperilled by the negligent act of another if injured in a reason- 
able and prudent attempt under the conditions and circum- 
stances to escape the threatened danger may recover from the 
negligent one damages for the injury. 


QUESTION FOR JuRY. Whether the negligence and 
peril had existence and the attempt to avoid the latter was pru- 
dent and reasonable are usually questions of fact for the deter- 
mination of a jury. 


4. Instructions: Review. Assigned errors of the giving designated 
instructions and refusals of others held without force. 


Error from the district court of Dodge county. Tried 
below before MARSHALL, J. Affirmed. 


_Frick & Dolezal, for plaintiff in error. 
N. H. Bell, contra. 


HARRISON, C. J. 


The petition filed in this case reads as follows: “The 
said plaintiff complains of the said defendant for on or 
about the 23d day of December, 1894, the said defendant 
recklessly, negligently, and wrongfully, with force and 
violence, threw and thrust some large and heavy planks 
or boards into a room in the Eno Hotel, in the city of 
I'remont, Nebraska, then used and occupied by plaintiff 
as a guest at said hotel, and plaintiff, without any fault 
or negligence on her part, in trying to avoid and escape 
from. physical injury of which she was in imminent dan- 
ger from the violence and wrongful act of defendant as 
aforesaid, dodged and made a sudden move backward 
and to one side, and thereby wrenched, sprained, and 
otherwise hurt and injured her right knee and the mus- 
cles, ligaments, tendons, and other parts thereof so that 
she became and was sick, sore, lame, and unable to at- 
tend to her ordinary affairs for the space of about one 
month, to her damage in the sum of $100, and was com- 
pelled to employ a physician at an expense of $15, and 
to pay for her board and lodging, care and nursing, at 
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said hotel the sum of $100. Plaintiff further says that 
her injuries so received as aforesaid are of a permanent 
nature and her physical vigor and bodily strength are 
impaired and will be during her natural life, and she 
will continue to suffer, as she has suffered heretofore, 
great mental anguish and bodily pain from the same; 
that she is a poor woman, dependent on her earnings as 
a working girl for her support, and by reason of said 
injuries her capacity for earning a living has been very 
much diminished, to her damage in all in the sum of 
$5,000, for which sum, with costs of suit, she claims judg- 
ment against said defendant.” The answer was a general 
denial. A trial of the issues resulted in a judgment for 
the complainant, to reverse which is the purpose of a 
proceeding in error to this court. 

When during the trial it was announced that the de- 
fendant in error rested her case counsel for plaintiff in. 
error moved an instruction to find for plaintiff in error, 
“for the reason that no recovery can be had in law in this 
case, for the reason that it appears from the evidence 
that the injury complained of is not the approximate or 
reasonably to be expected result, and that the result was 
a mere accident in law.” This was refused, and that it 
was is of the errors alleged and argued. It is disclosed 
by the evidence that the defendant in error and her sister 
were at the Eno Hotel, in Fremont, this state, and about 
11 o’clock P. M. of December 23, 1894, went to their room 
in the hotel, and what further occurred will as well ap- 
pear from portions of the evidence which we will quote. 
The defendant in error testified as follows: 

Q. Now goon. Just state what transpired. 

A. Well, we lit the lamp and my sister got ready for 
bed, and I was almost ready for bed. I heard my sister 
scream. I looked up to the transom and saw a large 
board sticking up through the transom, about two feet, 
T think it was, and I walked over to the door to see if I 
could see anybody in the hall. Of course we could not 
leave the board there all night. Mr. Ellick was standing 
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in the hall. I closed the door and locked it again, and 
pretty soon I heard Mr. Ellick laugh, and he said, “I will 
take the board down, girls,” and instead of taking the 
board down he shoved it on into the room. I was stand- 
ing by the wash-stand. It was right over my head. The 
board kind of tottered, and I stepped one side, and fell. 
T thought the board was going to hit me. 

Q. Well, what then? 

A. I fell, and I fainted after I fell down, and my sister 
threw some water in my face and helped me to bed, and 
1 staid in bed a few minutes, I thought it would make 
my knee get better, it hurt me so; and she went over and 
called Mrs. Blue and she rubbed some liniment on my 
knee. It didn’t help it any. They sent for Dr. McDonald 
about 12 o’clock, when he came and bandaged it up in 
some muslin until next,morning. I didn’t sleep any that 
night. 

Q. How was it as to paining? 

A. It pained me all night, and the next morning Dr. 
McDonald came and put a splint on my knee. 

She further stated: 

Q. How near did the board come to your head? 

A. Why, I could reach it with my hand, if I raised my 
hand this way. I could touch the board. 

Q. How was the board managed while it was in that 
position? 

A. [thought it was going to fall down and hit my head, 
that is when I fell I jumped to one side. 

The sister stated: 

Well, I retired first. Sister wasn’t ready yet. I heard 
a noise toward the transom, like the scraping of a board, 
and looked toward the transom and screamed, and my 
sister opened the door and saw Mr. Ellick in the hall and 
closed the door, and immediately after the door was 
closed I heard some one laugh, and I recognized the voice 
as being Mr. Ellick. ; 

Q. How long had you known Mr. Ellick at that time? 

A. I don’t know just how long, a few weeks, 
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Q. How had you known him? 
A. Why he boarded at the hotel. I waited on him in 
‘the dining-room. 

Q. You saw him several times every day? 

A. Yes, three times. 

Q. Was he a considerable of a hand to laugh, or other- 
wise? Had you head him laugh before? 

A. Yes, several times. 

Q. You say,you screamed, she opened the door, and 
then what,—then you heard him laugh? 

A. ITheard him laugh. Then he pushed the board over, 
and my sister thought to prevent it striking her head. 
She jumped quick to one side and fell forward. 

The plaintiff in error stated that he went upstairs to 
go to his room, and when near the room in which the de- 
fendant in error and her sister were one of them called 
to him and requested him to “take the board away that 
was against the transom.” There seemed to be a board 
against the transom. The board or boards were about 
twelve or fourteen feet in length and were so placed that 
the one end was in the room about two feet and the other 
rested on the hall floor. The plaintiff in error further 
testified: “I picked it up at the end, and being acquainted 
with the girls, and always in a cutting up way, around 
there, I just pushed it in about half way, took it out and 

‘put it where the rest of the boards were and went to bed.” 
The contention for plaintiff in error under the assign- ~ 
ment of error to which we have referred is that there was 
no liability, for the reasons that it was shown that the 
injury to defendant was an accident and not a direct and 
natural consequence of the act of plaintiff in error,—not 
an effect of which his act was naturally the cause or 
which could be expected as a result; that he owed no 
duty toward defendant in error except such as one mem- 
ber of society owes to another, and his act was without 
malice, bad motive, or purpose. It has been stated on 
this subject: “Though an inquiry as to what is the prox- 
imate cause of an injury, from a legal point of view, often 
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involves, in a sense, metaphysical subtleties and distine- 
tions, in determining what are and what are not the prox- 
imate consequences of an act, the law favors practical 
distinctions rather than those which are merely theoreti- 
cal. In fact a result may be physically secondary and 
consequential, and yet in legal contemplation proximate. 
In this connection it has been well said that ‘the law is 
a practical science, and courts do not indulge refine- 
ments and subtleties as to causation that would defeat 
the claims of natural justice.’ So impossible is it to lay 
down any general rules of uniform application in this 
connection, that it is almost conceded that each case 
inust be decided with reference to its own particular 
facts or, as it was said by one court: ‘Many cases illus- 
trate, but none define, what is an immediate or what is 
a remote cause. Indeed, such a cause seems to be in- 
capable of any strict definition which will suit in every 
case.’ To a sound judgment must be left each particular 
case.” (8 Am. & Eng. Ency. Law [2d ed.] 567.) In the 
case at bar the act of plaintiff in error in pushing the 
board into the room was, to say the least, a reckless and 
careless one and no doubt planned and calculated to have 
some effect on the inmates thereof, a very probable one 
of which might very reasonably be expected to be that 
of fright or fear, and it would not be unreasonable to 
contemplate that there might be an attempt to escape 
what might well be viewed’ as a threatened injury. 
Whether the party injured had good reason to appre- 
hend danger and acted with reasonable prudence under 
the circumstances were questions of fact. for the jury, 
and not in this case of law for the court (8 Am. & Eng. 
Ency. Law [2d ed.] 581), and in view of all the evidence 
we cannot say that the decision of the jury was clearly 
wrong; hence it will not be disturbed. 

There were some instructions given by the court to pre- 
sent to the jury the questions which in another branch of 
the case we have just considered, and it is urged that the 
exposition of them was too narrow, and it is stated that 
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with a view to correct said defect and others there were 
requested for plaintiff in error certain instructions, which 
' were refused. ‘hat the first to which we have referred 
were given and the latter refused were of the assignments 
of error, and they are now urged in argument. We have 
made a careful examination of these matters, and are 
forced to conclude that the instructions given: were thor- 
oughly pertinent and applicable to the conditions and 
circumstances developed in evidence and not open to the 
criticisms made; and those refused being on the same 
subjects covered by the ones read it was not error to re- 
fuse to read them; furthermore, relative to the one re- 
fused numbered 2, it contained some objectionable mat- 
ter. No errors have been established and the judgment 
must be 
AFFIRMED. 


Z,. BOUGHN v. A. E. SMITH. 
FILtep May 17,1899. No. 888% 


1, Contract: Consrruction. The contract set out in the opinion 
construed, and held to bind the parties thereto to account to 
each other for the net profits derived from the purchase and 
sale of lands under the contract, although such real estate was 
not specially described therein. 


CONSIDERATION. One consideration is sufficient to support 
all the stipulations of a contract, where such was the intértion 
of the parties. 


Error from the district court of Cedar county. Tried 
below before Evans, J. Affirmed. 


J. C. Robinson, for plaintiff in error. 
Miller & Ready and Barnes & Tyler, contra. 


NoRVAL, J. 


This suit was brought in the court below by A. E. 
Smith against Z. Boughn for an accounting between the 
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parties relating to the purchase and sale of the southeast 
quarter of section 29, township 28, range 1 east. The 
plaintiff obtained judgment for the sum of $327.40, and 
the defendant prosecutes error. 

The petition is assailed as not stating a cause of action 
against the defendant. Plaintiff avers that the parties 
entered into a written contract, which is made a part of 
the petition, and a copy of which follows: 

“This contract, made this 29th day of June, 1889, wit- 
nesseth that A. E. Smith sold and conveyed to Z. Boughn 
the following described lands, N. E. 4 of section 21, T. 
28, R. 1 E., on these express conditions and reservations, 
that is to say: In consideration of the sale of said lands 
by A. E. Smith to Z. Boughn for the sum of seventeen 
hundred and forty dollars the said Boughn hereby agrees 
that when the land shall be sold, said A. BE. Smith, his 
heirs and assigns, shall receive from Z. Boughn one-half 
the net profits on the said land over and above the said 
seventeen hundred and forty dollars, interest and taxes, 
also taking into account the expenses of breaking up and 
cultivating the same and the crops, if any, raised on the 
same. And it is further expressly agreed by both parties 
hereto that in case either party finds a purchaser for 
said land, and the other party shall not desire to sell 
the same, then the party not désiring to sell shall pur- 
chase of the other party his interest in said land under 
this contract. And it [is] further agreed that the condi- 
tions and agreements shall hold good as to any other 
lands which the said Boughn and Smith may purchase 
together hereafter. 

“Witness: A. E. SMITH. 

“Z, BOUGHN.” 

It is further alleged that in accordance with, and under 
the terms of, said contract plaintiff and defendant, in 
July, 1889, purchased jointly the southeast quarter of 
section 29, township 28, range 1 east, for $2,000, and was 
held by defendant in trust for the use and benefit of 
plaintiff and defendant; that said written contract con- 
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tained the provision, “and it is further agreed that the 
provisions and agreements shall hold good as to any 
other lands which the said Boughn and Smith may pur- 
chase together hereafter;” that the land last above de- 
scribed was sold by defendant for $5,600 to one Christen- 
sen, and defendant has received the rents and profits of 
said real estate, and the whole proceeds of the sale, and 
has refused to account or pay over to plaintiff his share 
of profits in the purchase and sale of such real estate, al- 
though often requested so to do, and that defendant is 
indebted to plaintiff by reason of the premises in the sum 
of $2,500. 

The contention of the defendant below is that the ac- 
tion is based upon the written agreement copied above, 
and as it refers specifically to the selling by him to 
Boughn, and the division of the profits of, the northeast 
quarter of section 21, township 28, range 1 east, no re- 
covery can be had by reason of the alleged joint pur- 
chase of the southeast quarter of section 29, in town 
and range aforesaid, and the subsequent sale thereof at 
an increased price, and Patterson v. Murphy, 41 Neb. 818, 
is cited to sustain the argument. Im that case it was held 
that a party suing on a written contract is limited by its 
terms. We fully adhere to the doctrine of that decision, 
but it has no application to the case at bar. While the 
contract describes a different tract of land from that 
stated in the petition, the pleading of the plaintiff is not 
for that reason defective. It will be observed that the 
contract contains the express provision that the “condi- 
tions and agreements shall hold good as to any other 
lands which the said Boughn and Smith may purchase 
together hereafter.” So that,the parties at the time the 
written contract was entered into contemplated other 
purchases and sales of real estate, and stipulated that the 
provisions of the contract should apply to such other pur- 
chases and sales. In the petition it is specifically al- 
leged that the southeast quarter of section 29 was pur- 
chased by the parties in pursuance and under the terms 
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and conditions of their said written contract, for their 
joint use and benefit, and said quarter section is as much 
within the contract as if the same had been specifically 
described therein. Plaintiff, therefore, does not seek 
a recovery contrary to the written contract entered into 
with the defendant. The petition states a cause of action 
in favor of the plaintiff for his share of the profits grow- 
ing out of the purchase and sale of the said southeast 
quarter. 

It is also argued that if the contract could be construed 
to apply to the southeast quarter of section 29, then there 
was no consideration for such agreement. The contract 
must be regarded as an entirety, and on its face discloses 
a consideration for the agreements or stipulations therein 
contained. In consideration of plaintiff selling his land 
to the defendant at a stipulated sum, the latter agreed 
with the former that when this land should be sold the 
net profits derived therefor should be divided between 
them. This consideration was sufficient to uphold the 
clause in the contract relating to any other land which the 
parties might subsequently purchase under and in pursu- 
ance of the agreement. It is not true, as suggested by 
counsel for defendant, that when the transaction relat- 
ing to the northeast quarter of section 21 was closed 
according to the agreement of the parties, the entire con- 
sideration of the contract was exhausted. One consid- 
eration is sufficient to support an entire contract, when 
such was the intention of the parties. No reversible er- 
ror appearing in the record, the judgment is 

AFYIRMED. 


WILLIAM M. Ciark v. O. E. McDoWELtu. 
FILED May 17,1899. No. 8887. 


Time to Prosecute Error. A proceeding in error in the supreme court 
must be commenced within one year from the overruling of 
the motion for a new trial, to confer jurisdiction to review the 
case. 


42, 
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Error from the district court of Clay county. Tried 
below before Hastines, J. Dismissed. 


William M. Clark, pro se. 
Ambrose C. Epperson and J. L. Epperson & Sons, contra. 


NORVAL, J. 


The motion for a new trial was overruled and final 
judgment was rendered by the court below on November 
23, 1895. This’ error proceeding was instituted in this 
court November 24, 1896, or more than one year after 
the rendition of the order sought to be reviewed. As the 
error proceeding was not commenced in this court within 
one year from the time the motion for a new trial was 
overruled, this court is without jurisdiction to review 
the case. (Sharp v. Brown, 34 Neb. 406; Scarborough v. 
Myrick, 47 Neb. 794; Chapman v. Allen, 33 Neb. 129; Record 
v. Butters, 42 Neb. 786.) The proceeding is , 


DISMISSED. 


Groren W. LITreLL v. ANNA M. Cross. 
FILED May 17,1899. No. 8896. 
Review: UNAUTHENTICATED TRANSCRIPT OF JUDGMENT: DISMISSAL. A 
petition in error will be dismissed in the absence of an authen- 
ticated transcript of the judgment or final order sought to be 


reviewed. 


Error from the district court of Pierce county. Tried 
below before ROBINSON, J. Disnvissed. 


John O. Licey and B. B. Willey, for plaintiff in error. 


W. W. Quivey, contra. 
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NorvVAL, J.‘ : 
The record in this case is authenticated as follows: 
“Tre Srare oF NEBRASKA, \ ss 
Pierce Country. ° 
I, R. A. Tawney, clerk of the district court of Pierce 
county, do hereby certify that the foregoing is the orig- 
inal bill of exceptions in the said cause upon the testi- 
mony taken on the motion for a new trial, and also a 
true and perfect transcript of the petition, answer, and 
instructions given in said action as the same are on file 
and of record in my office. 
“(SEAL ] R.A. Tawney, 
“Clerk of the District Court.” 
It will be observed that the foregoing makes no men- 
tion of the final judgment entered in the district court. 
In the absence of an authenticated transcript of the 
judgment or order sought to be reviewed the petition 
in error must be dismissed. (Builey v. Hastinan, 54 Neb. 
416.) 
DISMISSED. 


' L. BERKSON ET AL. V. MEYER HELDMAN ET AL, 
FILED May 17,1899. No. 8895. 


Sales: CoMMERCIAL AGENCIES: FALSE STATEMENT OF SELLER: REscts- 
ston. A sale of goods made on the faith of the entire report of 
a commercial agency as to the financial standing of the proposed 
buyer, and not particularly in reliance of a statement made by 
him to the agency, cannot be rescinded because such statement 
was false and untrue. Poska v. Stearns, 56 Neb. 541, followed. 


Error from the district court of Lancaster county. 
Tried below before HoLMES, J. Reversed. 


Sawyer & Snell and J. EF. Philpott, for plaintiffs in error. 


V. H. Stone and Coffin & Stone, contra. 
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Norvat, J. 


hast AES par es 


Four actions of replevin were brought in the district 
court of Lancaster county against L. Berkson, Lewis 
Poska, Sol Berkson, Charles HW. Dell, German National 
Bank, and H. Simmons Gregory Dry Goods Company, 
in one of which Meyer Weldman and others were plain- 
tiffs and in each of the other three causes Julius Bam- 
berger and others, Isaac Steppacher and others, and 
Katz-Nevins Company, respectively, were plaintiffs. 
Each action was to recover certain goods sold by the 
plaintiffs therein to the defendant L. Berkson, a retail 
merchant at Lincoln, which sale, it was claimed, was in- 
duced by certain false and fraudulent representations 
made by the purchaser, set forth in the petition for re- 
plevin, whereby the right to rescind the sale is asserted. 
The causes were tried together in the lower court, in 
each a separate judgment was entered against the de- 
fendants, and a separate bill of exceptions was settled 
and allowed. The defendants have brought the causes 
here for review, filing separate transcripts in this court. 
It is disclosed that the goods in controversy, after they 
had been sold by the several plaintiffs to L. Berkson, 
were mortgaged by the purchaser to the other defend- 
ants and possession of the property was taken by the 
mortgagees. ‘The mortgages are not assailed, but the 
question presented .for considération is whether the vend- 
ors were entitled to rescind the sale on the ground of 
fraud in the purchase, and to recover the property from 
the mortgagees. The evidence adduced on the trial tends 
to show that Berkson made certain false representations 
as regards his financial standing to the R. G. Dun & Co. 
Commercial Agency, and the latter made a report or 
statement concerning the same to the several plaintiffs 
as follows: “Berkson, L., D. G. & Notions, Lincoln, Neb., 
July 8, 1893. Thinks the stock would invoice fully $12,- 
000, insured $10,000, and $1,200 would pay his entire in- 
debtedness. Is doing a fair business, which is managed 


v 
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economically and with some profit. Has been here a 
good many years, and no complaints are beard of him in 
any way. His stock is largely of cheaper variety, and 
would suffer heavy shrinkage on forced sale. Is gen- 
erally conceded a net worth of $4,000 to $5,000, this esti- 
mate allowing liberally for shrinkage in stock. Pros- 
pects thought fair.” In making the sales to Berkson the 
several plaintiffs relied upon the foregoing statement or 
report, and the right to a rescission is predicated thereon. 
This report of the commercial agency was before the 
court in Poska v. Stearns, 56 Neb. 541, where it was held 
that a sale made on the faith of such report as an en- 
tirety, and not particularly on the strength of the state- 
ment made by Berkson to the commercial agency, could 
not be rescinded merely because such statement was 
’ false and untrue, With reference to said report, in the 
case just mentioned, we said “that there was no pre- 
tense that Berkson had made the statements therein em- 
bodied, except that he estimated that $1,200 would pay 
his entire indebtedness.” This observation is equally 
applicable to the cases now before the court, and yet the 
several plaintiffs relied upon the truthfulness of the re- 
port as a whole, while it only purported to include the 
statement by the purchaser of a single fact. Under the 
rule announced in Poska v. Stearns, supra, the sales could 
not be rescinded on the ground of fraud. It is unneces- 
sary to review the evidence. It must suffice to say that 
it establishes beyond controversy that the several plain- 
tiffs, in making the sales to Berkson, relied exclusively 
upon the said report of his financial standing by the R. 
G. Dun & Co. Commercial Agency. It is true in the case 
of Isaac Steppacher and others against Berkson the trial 
court made a finding as to certain false representations 
made by Berkson to Max Sallinger, the traveling sales- 
man of said plaintiffs, but there is no competent evidence 
which we have been able to discover in the record which 
tends to show that either Mr, Sallinger, or the firm he 
represented, relied on such statements. The cases are 
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governed by the decision in Poska v. Stearns, supra, and 
for the reasons stated in the opinion filed therein the 
judgments are 

: REVERSED. 


C. D. WOODWARD Et AL. V. STATE OF NEBRASKA, EX REL. 
WILLIAM THOMSSEN. 


Firep May 17, 1899. No. 10507. 


1. Payment of Costs: WaIvEeR oF Ricur TO APPEAL. The mere pay- 
ment of the costs by an unsuccessful litigant is not a waiver of 
the right to appeal or prosecute error from the judgment ren- 
dered on the merits. 


2. Office and Officers: OrricIAL Bonps: APPROVAL. Under section 17, 
chapter 10, Compiled Statutes, the incumbent of a publie office 
having public funds or property in his control, who is re-elected, 
shall not have his bond approved until he has produced and fully 
accounted for such funds and property. 


3. : : . The provisions of said section 17 are man- 
datory, and are applicable tc any person elected to the office of 
county treasurer as his own successor who has failed to account 
for or produce to the proper accounting officers all the public 

‘funds or property of which he had control. 


a 


Mandamus: JUDGMENT ON PLEADINGS. It is reversible error to 
grant a peremptory writ of mandamus upon the pleadings alone, 
and without the production of evidence, where a material aver- 
ment in the application or petition for the writ is put in issue 
by the answer. 


a 


. Pleading: ConcLusrons or Law, Mere conclusions of law in a plead- 
ing will be disregarded. 


6. Mandamus: ArprovaL OF OrriciA, Bonp. Mandamus will not lie 
to compel the approval of an official bond when the application 
for the writ fails to show that the bond tendered was executed 
by sufficient competent sureties. 

Error from the district court of Hall county. Tried 
below before THOMPSON, J. Reversed. 


W. S. Pearne, County Attorney, R. R. Horth, Charles G. 
Ryan, and Fred W. Ashton, for plaintiffs in error, 


W. H. Thompson and O, A, Abbott, contra, 
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NORVAL, J. 


William Thomssen, the relator, instituted mandamus 
proceedings in the court below to compel the respond- 
ents, as members of the board of supervisors of Hall 
county, to approve his official bond as county treasurer 
.of said county. An answer was filed to the application 
by all the respondents, except two, and the cause was 
submitted to the court, heard and decided upon said 
pleadings, a peremptory writ of mandamus was allowed 
and issued as prayed, and the costs, amounting to $3.60, 
were taxed against the respondents, which they subse- 
quently paid. 

Counsel for the relator strenuously insisted that the 
respondents, having voluntarily paid the costs adjudged 
against them by the district court, are thereby precluded 
from prosecuting this proceeding to have the judgment 
allowing the writ reviewed, and Hamilton County v. Bai- 
ley, 12 Neb. 57, and Gray v. Smith, 17 Neb. 682, are cited 
to sustain the argument. Those decisions are not in 
point here. They decide that where a litigant accepts 
the amount of his recovery, he thereby waives the right 
to have said judgment reviewed by appellate proceeding. 
Obviously it would be unjust to permit a party who has 
received the fruits of a judgment in his favor to prose- 
cute error therefrom, for the acceptance of the benefits 
of the litigation is an affirmance of the regularity of the 
proceedings resulting in the judgment and a waiver of 
the right to prosecute appeal or error proceeding. The 
acceptance of the amount of a judgment, like the taking 
of a stay of execution or order of sale, is a waiver of all 
error in the proceedings. But the payment of the costs 
of a case by the party against whom the same were 
taxed does not have that effect. This judgment con- 
sists of two parts, one on the merits and the other for 
the costs. The payment and satisfaction of the latter is 
no bar to error proceeding to obtain the reversal of the 
order or judgment granting the peremptory writ. The 
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payment of the costs is not an affirmance of the validity 
of the other portion of the judgment. In Viliott, Ap- 
pellate Procedure, section 152, it is said: “It is obvious 
that there is an essential difference between one who 
pays a judgment against him, and one who accepts pay- 
ment of a sum awarded him by a judgment. Payment 
by a party against whom a judgment is rendered may 
often be necessary to protect his property from sacrifice, 
and what a party does to prevent the sacrifice of his prop- 
erty cannot, with any tinge of justice, be held to preclude 
lim from assuiling the judgment. Our cases holding 
the payment by the defendaut does not estop him from 
prosecuting an appeal, rest on solid ground, and are sus- 
tained by the decisions of other courts.” The doctrine 
embodied in the foregoing quotation has been recognized 
and applied by the courts in numerous cases. (Aling v. . 
Sejour, 4 La. Ann, 128; Armes v. Chuppel, 28 Ind. 469; 
Belton v. Smith, 45 Ind. 291; Mdwards v. Perkins, T Ore. 
149; ITaycs v. Nourse, 107 N.Y. 577; Chapman v. Sulton, 
G8 Wis. 657; Aenn v. Avfna Ins. Co., 88 Wis. 114; Watson 
u. Kane, 31 Mich. 61; artson v. Dale, 9 Wash. 379.) If 
the payment of a judgment is no waiver of the right to 
review such judgnient, the conclusion is irresistible that 
the payment of the costs adjudged against the respond- 
cnis is not a bar to this appellate proéeeding. (State v. 
Martland, 82 N. W. Rep. [la.] 485.) 

It is urged by respondents that the court erred in 
rendering judgment ‘against them upon the pleadings 
-and without evidence. The application and the answer 
constituted the entire pleadings. Certain averinents of 
the petition were admitted. by the answer and other al- 
Jegations of the relator were denied by the respondents. 
No useful purpose can be subserved by setting out the 
entire pleadings, or in giving a synopsis of the several 
averments and admissions therein contained. For pres- 
ent purpeses it is sufficient to say that it appears from 
the application for the writ that the relator, at the gen- 
eral election held in November, 1897, was elected county 


VOL. 58] JANUARY TERM, 1899. 60L 


Woodward v. State. 


treasurer of Hall county as his own immediate successor 
to said office for the term of two years commencing Jan- 
uary, 1898; that the vote cast at such election was can- 
vassed, and he was declared elected to said office for 
said term, and a certificate of election was issued to 
him; that thereafter, and within the time prescribed by 
law, he executed and delivered to the county a bond in 
due form in the sum of $150,000, signed by himself, as 
principal, and the I*idelity & Deposit Company of Mary- 
land, as surety, and that afterward said bond was ap- 
proved as to form, amount, and surety by the county 
attorney; that the bond was referred by the county board 
te the committee, which after due investigation reported 
the same back to the board for action. The application 
avers: “That the said board found, which is true, that- 
said bond was in due form, was for the amount required 
by law, and that the surety thereon was sufficient and 
ample, and that the same was in every way in accordance - 
with the laws of the said state, and so found; * * * 
that this complainant prior hereto, on the — day of ’ 
1895, at a general election, was elected to the said office 
of county treasurer of said county and gave his bonds, 
qualified as such and entered upon his duties as such, 
and has held and conducted the said office since, and is 
now in possession thereof under the said last-named elec- 
tion, and has and had produced and accounted for all 
public funds and property received by him as such treas- 
urer.” The answer of the respondents contains, among 
ather denials, the following: “Denies that he has pro- 
duced and accounted for all public funds and property 
received by him as such treasurer.” The answer also 
affirmatively alleges specific facts as constituting a fail- 
ure of the relator to produce.and account for certain of 
the moneys of the county which had come into his hands 
by virtue of his office; but these averments need not be 
given or summarized, or be further noticed. 

The provision of law invoked by respondents is that 
part of section 17, chapter 10, Compiled Statutes, which 
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declares: “When the incumbent of an office is re-elected, 
or re-appointed, he shall qualify by taking the oath and 
piving the bond as above directed; but when such officer 
has had public funds or property in his control, his bond 
shall not be approved until he has produced and fully 
accounted for such funds and property.” This expres- 
sion of the legislative will is plain and free from ambigu- 
ity, and as only one meaning can be placed on the lan- 
guage employed by the lawgivers, no room is left for 
judicial interpretation. The statute means just what it 
says, namely, “when such officer has had public funds or 
property in his control, his bond shall not be approved 
until he has produced and fully accounted for such funds 
and property.” The statute is mandatory in its require- 
ments, and applies to a person elected to succeed himself 
as county treasurer who during his first term, or at the 
cxpiration thereof, has not accounted for or produced 
' to the proper accounting officers all the public funds or 
property belonging to the county of which he had con- 
trol. The petition having averred that the relator was 
ciected county treasurer as his own immediate successor, 
it devolved upon him, by suitable averments in his ap- 
plication for the writ, to bring himself within the pro- 
visions of the section copied above. This the relator has 
attempted to do by the insertion in his application of 
the clause quoted above. Whether the allegation on that 
subject is the statement of an ultimate fact, or the mere 
conclusion of the pleader, no opinion is now expressed 
thereon, but for present purposes the averment will be 
regarded as sufficient. But such allegation was ex- 
pressly put in issue by the answer of the respondents, 
and the cause having been decided by the trial court 
upon the pleadings alone, without the introduction of 
any evidence, the granting of the peremptory writ was 
clearly erroneous. The burden was upon the relator to 
establish that he had complied with the statute. A party 
is required to prove each material averment in his own 
pleading which is not admitted by the pleading of his 
adyersary, 
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The judgment is wrong for another reason. The peti- 
tion or application for the writ fails to state sufficient 
facts to entitle the relator to receive the relief demanded 
and granted. His bond must have been signed by a com- 
petént surety before the right to approval existed. The 
sole averment in the petition upon the subject is that 
the bond was duly signed by the relator as principal and 
the Fidelity & Deposit Company of Maryland as surety. 
It is conceded by relator’s counsel that the allegation 
with such reference to the qualification of the surety is 
in the nature of a conclusion, but it is insisted by him 
that the remedy was by motion for a more specific state- 
ment. To this proposition we do not agree. Under the 
Code a pleading must state facts, and not mere conclu- 
sions of law. (Rainbolt v. Strang, 89 Neb. 339.) The con- 
clusions of the pleader need not be assailed by motion, 
but advantage may be taken thereof at any time, and 
in testing the sufliciency of the pleading they must be 
disregarded. Section 9, chapter 10, of the Compiled Stat- 
utes provides that the official bonds of all county officers 
shall be executed by at least two sufficient sureties who 
are residents of the county in which the bond is given. 
The bond tendered by the relator, according to the aver- 
ments of the petition, was not executed by a freeholder 
of Hall county, so that the relator has not complied with 
the said section of the statute. Evidently the relator 
relies upon the provisions of the act of the legislature 
of 1895, entitled “An act to facilitate the giving of bonds, 
undertakings, and recognizances, and to authorize the 
acceptance of certain corporations as surety thereon, 
and to repeal all acts and parts of acts in conflict here- 
with.” (Session Laws 1895, p. 122, ch. 22.) Conceding 
for the purpose of present investigation only, without 
venturing an opinion upon the question, that said act so 
supersedes or modifies section 9 of chapter 10 of the Com- 
piled Statutes as to authorize the execution of official 
bonds of county officers by foreign surety companies and 
to do away with resident freeholders signing the same, 
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still the petition is defective, in substance, in not show- 
ing that the Fidelity & Deposit Company of Maryland 
was empowered to transact business in Nebraska, or that 
such company had complied with the various require- 
ments of said act of 1895, or that it was competent to 
sign relator’s bond as surety. It follows that relator in 
his pleading did not show himself entitled to have his 
bond approved, and the court erred in commanding the 
respondents to approve the same, ‘The judgment is ac- 
cordingly 

REVERSED. 

HARRISON, C. J., not sitting. 


Perrr B: NELSON v. FARMLAND SEcurRItYy COMPANY 
BT AL. 


FIrep May 17,1899. No. 10580. 


1, District Courts: SrecraL Sessions. By section 25, chapter 19, Com- 
piled Statutes 1897, a judge of the district court is authorized to 
appoint and hold a special term in any county in his district for 
the transaction of. any business that may properly come before 
Such court. 


2. Assignments of Error: ConTINUANCE: RECORD FOR ReEviEw. An 
assignment of error that the court erred in denying a motion for 
a continuance is without merit where the record does not dis- 
close that the motion was ever presented to the court for de- 
cision, or that there was any action or refusal to act thereon. 

3. Motion for-New Trial: Lacues. It is not error for the court to 
strike from the files a motion for a new trial filed after the time 
limited by the statute for that purpose. : 


Error from the district court of Dawes county. Tried 
below before WmSTrOVER, J. Affirmed. 


Allen @. Fisher and F. O’Linn, for plaintiff in error. 


Albert W. Crites, contra. 
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SULLIVAN, J. 


This is a proceeding in error to reverse a decree of the 
district court of Dawes county foreclosing a real estate 
mortgage executed by Peter B. Nelson and now owned 
by the intervener, John A. Hamilton. After the cause 
had been pending for nearly five years it was called for 
trial, and tried and determined at a special term held on 
September 27, 1898. The jurisdiction of the court and 
the validity of its judgment are called in question. Sec- 
tion 25, chapter 19, Compiled Statutes 1897, is as fol- 
lows: “A special term may be ordered and held by the 
district judge in any county in his district, for the trans- 
action of any business, if he deem it necessary. In order- 
ing a special term he shall direct whether a grand or 
petit jury, or both, shall be summoned.” Acting under 
the authority of this section Judge Westover made an 
order at his chambers in Rushville on September 24, 
appointing a special term for Dawes county to be held 
on the 27th of the same month. This order was filed 
with the clerk the day before court convened, and Nel- 
son, being informed of the fact, appeared at the trial and 
participated therein. There can, under these circum- 
stances, be no doubt with respect to the jurisdiction of 
the court and the validity of the judgment. But it is 
said that if the court had power to try the cause, it seri- 
ously erred in denying defendant’s motion for a contin- 
uance based on the absence of counsel and want of timely 
notice that the term would be held. The defendant filed 
with the clerk a motion for a postponement of the trial, 
but the record does not show that such motion was ever 
-_presented to the court or that the court either acted or 
refused to act thereon, There is, therefore, no merit in 
this assignment. The alleged error does not affirma- 
tively appear. 

It is disclosed by the record that the special term ad- 
journed sine die on September 27, and that the motion 
for a new trial was not filed until September 29. A mo- 
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tion to strike from the files the motion for a new trial 
was sustained on the ground that it was not filed within 
the time limited by the statute. This ruling of the court 
is assigned for error. The defendant having neglected 
to file his motion for a new trial during the term at 
which the decision was rendered, the court was without 
authority to grantit. It might with propriety have been 
either overruled or stricken out. (Ma parte Holmes, 21 
Neb. 324; Aultman v. Leahey, 24 Neb. 286; Roggencamp 
v. Dobbs, 15 Neb. 620; Davis v. State, 31 Neb. 240; Doolittle 
v. American Nat. Bank, 58 Neb. 454, 78 N. W. Rep. 926.) 

It is further contended that a new trial should have 
been granted on the ground of newly-discovered evi- 
dence. There was no newly-discovered evidence. What 
was claimed to be such was the deposition of Mr. Ham- 
itton, which had been taken on due notice and had been 
among the files of the case for more than six months 
before the trial. 

There being no statutory motion for a new trial, we 
cannot inquire whether the evidence is sufficient to sus- 
tain the decree. Neither can we consider in this pro- 
ceeding any other matter which should have been 
brought to the attention of the district court by a motion 
for a new trial. This proposition is settled by repeated 
adjudications. (Carlow v. Aultman, 28 Neb. 672; Jones v. 
Hayes, 36 Neb. 526; Brown v. Ritner, 41 Neb. 52.) The 
judgment is warranted by the pleadings and is 


AFFIRMED. 


PETER B. NELSON V. WILLIAM R. ALLING, TRUSTEE. ~ 
FILED May 17,1899. No. 10581. 


1. Judicial Sale: REFusAL TO VaCATE: APPRAISEMENT: REVIEW. An 
order denying a motion to vacate a judicial sale on the ground 
that the appraisement was too low will not be set aside when 
based on substantially conflicting evidence. 
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2. 


: APPRAISEMENT. An appraisement of real estate for the pur- 
poses of a judicial sale cannot be successfully assailed on the 
ground that the appraisers were mistaken in their valuation of 
the property. 


3. District Courts: SprciaL TERMS. By section 25, chapter 19, Com- 
piled Statutes 1897, a judge of the district court is authorized to 
appoint and hold a special term of court in any county of his 
district for the transaction of any judicial business that may 
properly come before him. 


Ereor from the district court of Dawes county. Tried 
below before WEStrovER, J. Affirmed. 


Allen G. Fisher, for plaintiff in error. 
Albert W. Crites, contra. 


SULLIVAN, J. 


This proceeding in error brings before us for review 
an order of the district court of Dawes county confirming 
a judicial sale of real estate. The defendant Nelson re- 
sisted the motion for confirmation on the, grounds that 
the appraisers proceeded irregularly in making the ap- 
praisement, and that the valuation fixed by them upon 
the property was too low. The district court having 
decided these questions upon substantially conflicting 
evidence, its decision will not be disturbed. (Nebraska 
Loan & Building Ass’n v. Marshall, 51 Neb. 534.) In the 
case cited the rule was applied under circumstances 
quite similar to those in the case at bar. But if the evi- 
(lence bearing on the question of valuation were suffi- 
cient to establish fraud in the appraisement, we could 
not for that reason alone reverse the order of confirma- 
tion, there being in the motion to vacate the appraisal 
no allegation of fraud to which such evidence is respon- 
sive. It is now the established doctrine of this court 
that the appraisement cannot be successfully assailed 
merely because the appraisers were mistaken in their 
valuation of the property. (Vought v. Foxworthy, 38 Neb. 

- 790; Ecklund v. Willis, 44 Neb. 129; Kearney Land & In- 
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vestment Co. v. Aspinwall, 45 Neb. 601; Brown v. Fitzpat- 

rick, 56 Neb. 61; Ballou v. Sherwood, 58 Neb. 20, 78 N. W. 

Rep. 883; Lockwood v. Cook, 58 Neb. 302, 78 N. W. Rep. 
624; Michigan Mutual Life Ins. Co. v. Richter, 58 Neb. 

463, 78 N. W. Rep. 932.) The sale having been confirmed 

at a special term held on September 27, 1898, the defend- 

ant challenges the jurisdiction of the court and denies 
the validity of the order. The point thus presented was 

considered and decided in the case of Nelson v. Farmland 
Security Co., 58 Neb. 604, 79 N. W. Rep. 161. It was there 
held that the term was properly convened and that the 

presiding judge was invested with authority to hear and 

determine causes properly on the calendar of the court. 

The judgment is 

AFFIRMED. 


FRANK E. MOORES ET AL. V. STATE OF NEBRASKA, EX REL. 
JOHN BOESEN. 


Fitep May 17,1899. No. 10584. 


1. Intoxicating Liquors: LiceENSE: APPEAL BY REMONSTRATOR. Under 
section 4, chapter 50, Compiled Statutes 1897, an unsuccessful 
remonstrator may appeal from an order granting a license to sell 
intoxicating liquors. 


But such remonstrator cannot appeal from 
an order overruling his protest against the issuance of a license. 
3. : Testimony: Manpamus. Where it does not 


appear that a saloon license was granted over the remonstrator’s 
protest, he cannot by mandamus compel the license board to 
reduce to writing and file in their office the testimony taken on 
the hearing of the remonstrance. 


4. 


The provision of the statute requir- 
ing every license board to reduce to writing all the testimony 
taken on the hearing of any remonstrance and file the same in 
the proper office is for the benefit of those entitled to have such 
testimony reviewed in the district court. 


Error from the district court of Douglas county. 
‘Tried below before DICKINSON, J. Reversed. 
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E.. H. Scott, for plaintiffs in error. 
T. W. Blackburn and J. J. Boucher, contra. 


SULLIVAN, J. 


There is presented in this case for review a judgment 
of the district court of Douglas county allowing a per- 
emptory writ of mandamus commanding the plaintiffs 
in error, as members of the board of fire and police com- 
missioners of the city of Omaha, to reduce to writing and 
file in their office all the testimony taken by them on the 
hearing of relator’s objections to the issuance of liquor 
licenses to certain persons who were applicants therefor. 
From the record it appears that the testimony was taken 
in shorthand, and that the remonstrances having been 
overruled, the relator desired to have the stenographer’s 
notes extended so that he might prosecute appeals in 
accordance with section 4 of chapter 50, Compiled Stat- 
utes 1897. There is no doubt about the right of an un- 
successful remonstrator to appeal froin an order graut- 
ing a license to sell intoxicating liquors, but the statute 
nowhere declares that he may appeal from an order over- 
ruling his protest. The board may consider his objec- 
tions insufficient or unsustained by the proof, but they 
inay, nevertheless, for other reasons refuse to grant the 
license. In that event the remonstrator is not aggrieved 
in a legal sense, and consequently cannot prosecute an 
appea). In this case it was neither alleged nor proven 
that any order had been made granting a lcense over 
Boesen’s protest. He was, therefore, not interested in 
the performance of the duty enjoined by the statute on 
the respondents. Every license board, regardless of the 
condition of the revenues under its control, is required 
to reduce to writing all the testimony taken on the hear- 
ing of any remonstrance and file the same in the proper 
office; but this duty is imposed only for the benefit of 
those who may be entitled to have such testiviony re- 

43 
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viewed in the district court. No right of the relator 
having been infringed, he is not entitled to the relief de- 
manded in his petition. The judgment is reversed and 
the cause remanded. 


REVERSED AND REMANDED. 


Lours Booknau v. L. CLARK, 
Fired May 17,1899. No. 8598. 
1. Review: Harutess Error. Errors which are not prejudicial to the 


losing party will not warrant the reversal of a judgment against 
hint. , 


: Instructions. Jf the conclusion reached by the jury 
is vight and is the only one perinissihble under the pleadings and 
proofs, it is immaterial whether the instruetions of the court 
correctly ‘stated the law applicable to the issues submitted. 


3. Personalty: OwxERSIIP: EVIDENCE. Exclusive possession of per- 
sonal property is merely prima facie evidence of ownership. 


4. i! : WusbanD AND Wire. Under the law of this 
state a married woman may own and control both real and per- 
sonal property, and there is no presumption that chattels found 
in the possession of a husband and wife belong to the husband. 


Error from the district court of Custer county. Tried 
below before GREENE, J. Affirmed. 


JS. Nirkpatrick and L. fy. Kirkpatrick, for plaintiff in 
error. 


A. R. Humphrey and MW. MeSherry, contra, 


SULLIVAN, J. 

Clark sued Booknau to recover possession of a red cow. 
The cause was tried to a jury in the district court, and 
resulted in a verdict and judgement in favor of the plain- 
tiff. The defendant prosecutes error. 

It appears from the bill of exceptions that Booknau 
asscrts title through a chattel mortgage executed to him 
by U0. H. Patten in November, 1891, while Clark’s claim 
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of ownership is based on a purchase from Patton’s wife 
made in the spring of 1894. The Pattons lived on a farm 
in Custer connty, and, so far as the evidence gives any 
iudication in regard to the matter, possessed equal au- 
tho.ity and responsibility in the management of their 
business affairs. Each was the sole owner of a number 
of cattle, which were either kept on the farm or herded 
on the range. After reading the evidence we find it un- 
necessary to consider any of the assignments of error 
relied on for a reversal of the judgment. Whether the 
jury were correctly instructed is altogether immaterial, 
since their conclusion is right and is the only one which 
could have been properly reached. This remerk is also 
applicable to the rejected evidence of identity. That 
the cow in controversy belonged to Mrs. Patton when 
the defendant’s mortgage was executed is shown by the 
testimony of several witnesses. There is absolutely no 
evidence tending to prove that H. H. Patton ever had 
any title to the animal. It is true that in the mortgage 
he asserted ownership, but that fact was not competent 
evidence against Clark, who traced his title to another 
source. (Warner v. Wilson, 73 Ia. 719; 5 Am. & Eng. Ency. 
Law [2d ed.] 974.) Exclusive possession of personal 
property is, of course, presumptive evidence of owner- 
ship, but that presumption, being a rule of law and not 
of logic, loses its effectiveness when met, as it was in 
this case, by opposing proof. Besides, there was no eyi- 
dence whatever of exclusive possession in Paton, and 
consequently there was nothing to which the presump- 
tion could attach. In Oberfelder v. Kavanaugh, 29 Neb. 
427, it is said: “Under the law of this state a married 
woman may own personal property in her own right, 
the same as a married man. When such property is in 
the jomt possession of both, the law raises no presump- 
tion that the husband is the owner thereof.” We think 
the trial court would have been warranted in directing 
a verdict for the plaintiff. The judgment is 
AFFIRMED. 
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JOHN H. Loxerentow, ReEceELvER or THE Stare Bang 
or WAHOO, APPELLEE, v. ©, H. BARNARD, APPEL- 
LANT. 

Finep May 17,1899. No, 8902. 
1. Unincorporated Bank. An unincorporated bank, exclusively owned , 


by a private individual, is not a Iegal entity, even thougl its busi- 
ness be conducted by a president and cashier. 


: Disposar or Assets. In such case the assets of the bank 
represent merely the portion of the owner’s cxpital invested in 
banking, and he may lawfully dispose of them to pay or secure 
the just claims of any of his creditors. 

3. Fraudulent Vendee: Morrcacrs. A fraudulent vendee of property 
may lawfully mortgage the same to secure a bona fide creditor of 
the fraudulent vendor. The consent of the vendor to such dis- 
position of the property is implied in the conveyance by which 
he invested the vendee with the title. 


4, Mortgages: ConsipERATION. A pre-existing debt already due is a 
sufficient consideration for the execution of a mortgage securing 
the same. ; 


5. : INDEMNITY. A mortgage given to indeinnify a surety or 
guarantor is in Jegal effect a security ‘to the owner of the debt, 
even though he did not originally rely on it or know of its 
existence. 


6. Fraudulent Mortgage: ASSIGNMENT: CONSIDERATION, An _ assign- 
ment of a fraudulent mortgage to secure a creditor of the mort- 
gagor is valid without any consideration moving from the as- 
signee to’ the assignor. Such a transaction is, in substance, a 
release of the fraudulent mortgage and the execution of a new 
mortgage by the debtor to his creditor. 


7. Merger: Estates: INTENTION. Whether a merger results from the 
possession by the same person at the same time of two estates 
of different rank in the same property depends generally on the 
intention of the owner. 

8. Receiver: EFrrecr OF APPOINTMENT. The appointment of a receiver 
is in the nature of an equitable execution. By it the court is 
able to reach only the actual interest of the debtor in the prop- 
erty impounded. 


APPEAL from the district court of Saunders county. 
Heard below before SeDGwick, J. Reverscd. 


Munger & Courtright, for appellant. 
Good & Gocd, contra 
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SULLIVAN, J. 


This action. was instituted in the district court by the 
appellee against the appellant to cancel and annul a 
mortgage upon lot 7 and the west half of lot 8 in the 
‘county addition to the city of Wahoo. The defendant 
answered, asserting the validity of his mortgage and de- 
manding a foreclosure of the same. The decree granted 
the relief sought by the petition and dismissed the coun- 
ter-claim. Barnard brings the record here for review by 
appeal. 

Most of the essential facts are either admitted or spe- 
cifically found by the trial court. The lots were originally 
owned by W. H. Dickinson and are covered by a large 
brick building, one room of which was used and occupied 
for’ some years prior to 1893 by the State Bank of Wahoo. 
The bank was not incorporated, but was a private insti- 
tution owned and managed by Dickinson, who was at 
the same time conducting a real estate, loan, and insur- 
ance business. He was also interested in an electric light 
plant and owned an elevator and coal yard. On January 
24, 1893, Dickinson, being insolvent and having ab- — 
sconded, the bank closed its doors and soon afterwards 
passed into the hands of a receiver appointed under the 
authority of section 14, chapter 37, page 397, Session 
Laws 1889. In November, 1892, Dickinson, for the pur- 
pose of defrauding his creditors, executed to his sister- 
in-law, Harriet E. Adams, the mortgage in suit, and 
about a month later he made a fraudulent conveyance to 
her of the legal title to the mortgaged property. The 
deed contained a recital to the effect that the grantee 
had assumed the payment of her own mortgage. Both 
instruments were filed for record at the same time. Prior 
to the events just recounted Dickinson, in some trans- 
action not connected with the banking business, became 
indebted to Barnard in the sum of $2,000. This indebt- 
edness was evidenced by a promissory note which Bar- 
nard had sold to the First National Bank of Fremont 
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with a guaranty of payment at maturity. The note be- 
came due on January 1, 1893, and, being unpaid, Barnard 
went to Wahoo with a view of obtaining security or pay- 
ment. Ife was unable to see Dickinson, but he obtained 
from Miss Adams, as protection to his guaranty, an as- 
signment of her mortgage and the note which it was 
given to secure, and he agreed, in consideration of re- 
ceiving the collateral, to take up the note which was 
still held by the Fremont bank and carry it himself for 
some indeterminate time. The defendant did afterwards 
take up the note according to his agreement, and now 
seeks to obtain payment by foreclosure of the Adams 
mortgage. The receiver is in possession of the property. 
He holds the legal title, which was conveyed to him by 
Miss Adams in recognition of his superior right and sub- 
ject only to such incumbrances as the courts of this state 
might adjudge to be valid. The trial court found that 
Barnard knew, or ought to have known, that the convey- 
ances by Dickinson to Adams were made for the purpose 
of defrauding creditors. This finding seems to be war- 
ranted by the evidence, and we shall, therefore, in the 
further cousideration of the case assume its correctness. 

With this statement of the salient facts we proceed to 
examine what we deem to be the decisive points discussed 
in the briefs of counsel. The validity of the mortgage 
in the hands of the defendant is the cardinal question 
which each of the parties, in demanding affirmative re- 
lief, presents for decision. The appellee insists that the 
State Bank of Wahoo was a de fucto corporation, and 
that the mortgaged property, being a bank asset, was 
primarily liable for the payment of claims growing out 
of the bank business. We cannot accept this view, for 
it is obviously based on a false assumption. The business 
of the bank was conducted, it is true, by a president and 
cashier; but articles of incorporation were never adopted. 
It had no board of directors. It never pretended to pos- 
sess or exercise corporate powers. It was incapable of 
contracting debts or of owning and holding property. 
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In its reports to the state banking board it was repre- 
sented as a private concern, of which W. H. Dickinson 
was the sole proprietor. Certainly it was not in fact a 
legal entity, and we know of no reason why the owner, 
or those in privity with him, should be precluded from 
asserting the truth in regard to the matter. The assets 
of the bank represented merely the portion of Dickinson's 
capital invested in banking, and its liabilities represented 
the indebtedness incurred by Dickinson as a banker. 
The assets were his, and he might dispose of them as 
he pleased, subject, of course, to the power of creditors 
to reclaim them if the disposition should be in fraud of 
their rights. The liabilities were also his, and for their 
satisfaction all of his property, not exempt by law, was 
equally liable to seizure and sale. It results from these 
considerations that Barnard, before the appointment of 
the receiver, might have obtained from Dickinson se- 
curity for the $2,000 note in the form of a mortgage on 
the real estate in controversy; and he might also, with 
Dickinson’s consent, take as security an assignivent from 
Miss Adams of the mortgage in suit. Such a transaction 
would be, in substance, a restoration of the property to 
the owner and the execution by him of a mortgage 
thereon to secure the just claim of a ereditor. (Murphy 
v. Briggs, 89 N. Y. 446.) It would effectually purge the 
mortgage of the fraud with which it was originally 
.tainted and make it a valid and enforceable security. 
This proposition is amply sustained by authority. (Ori 
ental Bank v. Haskins, 44 Mass. 332; Crowninshield v, Kité-, 
ridge, 48 Mass. 520; Thomas v. Goodwin, 12 Mass. 140; 
Hutchins v. Sprague, 4 N. UL 469; Butler v. White, 25 Minn. 
432; Brown v. Webb, 20 0. 389; Dolan v. Van Demark, 35 
Kan. 304.) In the cases here cited the property conveyed 
to defraud creditors was afterwards, with consent, or by 
the direction, of the debtor, applied to the payment of his 
debts. They were cases in which he exercised, through 
the agency of the fraudulent transferee, his undoubted 
right to pay or secure sone of his creditors to the preju- 
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dice of others. The case at bar is somewhat different, 
and we were at first inclined to think that Miss Adams 
had no implied power to make either the defendant or 
the l‘remont bank a preferved creditor; but the judicial 
utterances, we find, are to the effect that she had. In 
Dolan v. Van Demark, supra, Valentine, J., delivering the 
opinien of the court, said: “While, generally, a fraudu- ° 
lent vendee cannot, as cgainst the creditors of the fraud- 
ulent vendor, sel], assign, or transfer the property to a 
third person who has notice of the fraud, nor transfer or 
assign the same to even a person who has no such notice, 
where such transfer or assigninent is merely to pay a pre- 
existing debt of the fraudulent vendee, yet such fraudu- 
lent vendee may make a valid sale of the property to a 
bone fide purchaser without notice of the fraud, or may, 
with the consent of the fraudulent vendor, and probably 
without his consent, make a valid transfer or assigninent 
of such property to a creditor of the fraudulent vendor, 
either in payment, or partial payment, of a bona fide debt 
of the fraudulent vendor, or as security for such debt, 
aud whether such creditor has notice or not of the prior 
fraudulent sale.” In Webb v. Brown, 3 O. St. 246, which 
was a contest between creditors, it was disiinetly held 
that the fraudulent vendee might, without authority from 
his vendor, prefer one of the latter’s creditors. The court 
said: “A conveyance by a fraudulent vendee of goods in 
payment or security of the vendor’s debt requires no 
other assent than that which is contained in the vesting 
of the vendee with all the vendor’s right in the property.” 
We accept this as a correct statement of the law, and 
accordingly hold that the assignment from Miss Adams 
was just as effectual as though it had been made with 
Dickinson’s express consent. 

But it is contended by the receiver that Miss Adams 
had no mortgage to assign; that it was merged in the 
legal estate and ceased to exist when slie became the 
owner of the fee. Upon this point the trial court made no 
finding, but the evidence, we think, pretty conclusively 
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shows that the mortgage was not extinguished. Whether 
a merger results from the possession by the same person 
at the same time of two estates of different rank in the 
saine property, is generally a question of the owner’s in- 
tention. (lathews v. Jones, 47 Neb. 616; Wyatt-Bullard 
LTunter Co, v. Bourke, 55 Neb. 9.) Miss Adams agreed, in 
the deed from Dickinson, to pay this mortgage. She filed 
both instruments for record at the same time and after- 
wards assigned the mortgage as security. These facts 
clearly evince an election by her to keep it alive. (dina 
Life Ins. Co. v. Corn, 89 Til. 170; Kellog v. Ames, 41 N. Y. 
259.) ; 
The receiver asserts that the assignment of the mort- 
gage was void for want of a valuable consideration to 
support it. We do not think it was. The transaction, 
as we have already pointed out, was, in substance and 
legal effect, the execution by Dickinson to Barnard of a 
mortgage to secure the payment of the $2,000 note. 
(Murphy vc. Moore, 23 Hun [N. ¥.] 95; Seymour v. Wilson, 
19 N. Y. 417.) While it was primarily intended to indem- 
nify Barnard against loss by reason of his guaranty, it 
was, as a matter of law, a security to which the First 
National Bank of Fremont might rightfully resort for 
the payment of its claim, even though it did not rely on 
it or know of its existence. (Blair State Bank v. Stewart, 
57 Neb. 58, 77 N. W. Rep. 370; Seibert v. True, 8 Kan. 52; 
New Bedford Institution for Savings v. Fairhacen Bank, 9 
Allen [Mass.] 175; AZoses v. Murgatroyd, 1 Johns. Ch. [N. 
Y.] 119.) The existence of the debt and the guaranty of 
its payment made the assignment valid without any other 
consideration, The ‘assignor was entitled to no consid- 
eration. She parted with nothing that was lawfully 
hers. She merely transferred Dickinson’s property to 
pay Dickinson’s debt. That a pre-existing debt, already 
due, is a sufficient consideration for the execution of a 
mortgage securing the same is a doctrine well-established 
by the decisions of this court. (Turncr v. Killian, 12 Neb. 
580; Henry v, Vliet, 36 Neb. 188; Chaffce v. Atlas fiaunber 
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Co., 43 Neb. 224.) And it is equally well settled that the 
liability of a principal debtor to his surety or guarantor 
is a valuable consideration for the execution to him of an 
indemnity mortgage. (Blair State Bank v. Stewart, supra; 
Stcccus v. Bell, 6 Mass. 342; Buffum v. Green, 5 N. H. 71; 
Williams v. Silliman, T&4 Tex. 626; 6 Am. & Ing. Ency. Law 
{2d ed.] 709.) Had Dickinson himself made the mort- 
gage to defendant, he certainly could not successfully 
resist foreclosure on the ground that there was no legal 
consideration. Neither can the plaintiff acting as a rep- 
resentative of creditors. The appointment of the receiver 
- was in the nature of an equitable execution. By it the 
court was able to reach only the actual interest of the 
debtor in the property-—-the interest which the creditors 
themselvcs might have reached with an execution issued 
on a judgment at law in their favor. The judgment is 
reversed and the cause remanded with direction to the 
district court to render a decree foreclosing the defend- 
ant’s mortgage as prayed. 


REVERSED. 


Jos A. McWaAID fr AL., APPELLANTS, V. BLA STATE 
BANK ET AL., APPELLEES. 


Fitep JuNE 8, 1899. No. 8694, 
1. Purchase From Trustee. If a purchaser of property from a trustee 


has at the time of the purchase notice of the trust, he is charged 
therewith. ; 


-: Notice. The transfer of property to a bank, with the 
knowledge of an apparent disclosed trust, held to have been 
under such eonditions and circumstances that it was without 
notice, actual or constructive, of a secret trust, and was not 
placed upon inguiry further than was made of any existent or 
undisclosed trust. 


3. Conflicting Evidence. Findings of a trial court on conflicting evi- 
dence will not be disturbed unless manifestly wrong. 


4. Bill of Exceptions: CORRECTIONS, If a bill of exceptions does not 
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disclose what it was intended to at time of allowance, the 
trial judge may, after time for its settlement has expired, allow 
corrections therein to make it fulfill the prior intentions. 


APPEAL from the district court of Washington county. 
Heard below before Dickinson, J. Modified. 


M. A. Hoyt and Duffie & Van Dusen, for appellants. 
Osborn & Ayc and ’rancis A. Brogan, contra. 


Harnison, C. J. 


It appears that Daniel W. Archer was, and had been 
during some considerable time prior to April, 1894, the 
owner of lots 4 to 15, inclusive, in block 51, in Blair, 
Washington county, and had therecn a canning factory 
fitted with the necessary machinery and apparatus, and 
which he as owner had been operating. During the 
course of the business he had become indebted to various 
persous and firms and was probably unable to meet bis 
indebtedness. The plaintiff in this action, in one against 
D. W. Archer in a court of Iowa, recovered a judgment 
for about $11,000. Suits by creditors of Daniel W. Archer 
had been instituted in the court in Washington county, 
in which writs of attachment had been procured to issue 
and which had been levied on the factory property and 
were prosecuted to judgment, and sale of the property 
had, at which it was purchased by Joseph Jackson, of 
defendants herein, and the title was conveyed to him 
by the sheriff. The sale was of date April 14, 1894, and 
soon thereafter there was formed a corporation, “The 
Blair Canning Company,” to which the factory property 
was conveyed by Joseph Jackson on July 7, 1894, which 
was the date of the first meeting of the stockholders of - 
the company. Officers were elected, of whom E. 8. Gay- 
lord, the vice-president, was one of the directors of the 
Blair State Bank and Mr. Kenny, one of the stockhold- 
ers of the corporation, was a director and also president 
of the Blair State Bank. The company immediately en- 
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tered into possession of the factory and made preparation 
for its operation and for the “pack” of 1894. We will 
siate here that in the record and arguments in the case 
use is made of the woid “pack” to designate all of the 
product of the factory during a season, also in speaking 
of corn or peas canned during a season; thus, “The pack 
of 1894,” “The pack of corn 1895,” “The pack of peas, sea- 
son of 1895,” and we will employ the word in the saine 
sense in the same connection, if necessary, in the opinion. 
In September, 1894, the plaintiffs instituted suit in Wash- 
ington county on their Iowa judgment, against D. W. 
Archer, and February 26, 1895, were accorded judgment 
in the amount of $11,978.53, and in June of the same year 
the present action was commenced, the relief sought be- 
ing to subject the factory property to sale and apply the 
proceeds to the payment of the judgment to which we 
have just referred. The Blair State Bank furnished or 
loaned to the canning company money to conduct its 
business operations and had received notes and mort- 
gages, one of the latter being to secure a stated amount 
of $10,000 and an incumbrance on the real estate of the 
factory property. Contracts had been entered into with 
farmers to grow and deliver at the factory the peas and 
“corn which when canned would constitute the “pack” 
of 1895, and when this suit wus commenced all parties 
ccneerned in the contracts became anxious that some 
arrangement be concluded by which the factory might 
continue in operation through the season of 1895. The 
bank would not furnish the money, which it was apparent 
would be needed, unless it could be assured that the fac- 
tory would be allowed to run during the entire season 
unmolested and without hindrance by reason of writs 
or movements in this action. The parties met at Blair, 
and after consultation a contract, which is known in the 
record as the contract or agreement of August 9, 1895, 
was consummated. 

The foregoing are some of the main facts and occur- 
rences upon which are predicated the asserted rights of 
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certain of the litigants in the case at bar. The plaintiffs 
were unsuccessful in the district court and have ap- 
pealed. 

It is undisputed that Joseph Jackson, when he became 
the purchaser of the factory property at the sale by the 
sheriff, and in his subsequent actions relative to.it and its 
title, did not do so for himself but for another person, for 
whom he was trustee. The plaintiffs assert that Jackson 
was in all he did trustee for Daniel W. Archer, who se- 
cured all that was done to be done that he might thus — 
cover up his property and keep it from his creditors, and 
particularly the plaintiffs; and further, that the Blair 
State Bank had full cognizance of the existent facts and 
circumstances of the purchase by Jackson and his trustee- 
ship when it loaned the money to the canning factory and 
took as security for its payment a mortgage on the factory 
property, which being true, its lien thus created would 
be subject and inferior to that of creditors of Daniel W. 
Archer. Joseph Jackson testified on this subject that he 
acted in all that he did for J. L. Archer, a brother of 
Daniel W. Archer; that he was informed and believed 
that the money with which he paid for the property at the 
time of the sale was furnished by J. L. Archer, and he did 
not hear differently or have information of any other na- 
ture until the deposition of J. L. Archer, in which ap- 
peared statements to the contrary, was taken and filed 
for use in this suit. The bank, through its officers, did 
know that Joseph Jackson had purchased the property, 
held the title, and conveyed it to the company for some 
person other than himself, and when they made inquiries, 
were informed that it was for J. L. Archer. When the 
corporation, the canning cumpany, was organized, about 
two hundred shares of the stock—all of it except five or 
six shares—was issued to J. L. Archer in consideration, 
Jackson states, as he and the partics were informed and 
fully understood at the time, for the factory property, the . 
title to which was then passed to the company. After a 
full examination of all the evidence which bears upon 
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this branch of the case we are satisfied that the bank 
made its loans and received its mortgages without actual 
notice of a trust in favor of any other than J. L. Archer, 
and without cognizance of facts which required further 
or greater inquiry than it made relative to Joseph Jack- 
son’s transactions in respect to the property and the trust 
under which he acted; hence the trial court was right in 
its determination on this point in the case. 

The contract of August 9, 1895, was in part as follows: 

“This agreement, made and entered into this 9th day 
of August, 1895, by and between J. L. Archer, of Chicago, 
Tilinois, D. W. Archer, Job A. MeWaid, and Samuel IF, 
Martin, partners under the name of McWaid & Martin, 
the Blair Canning Company, and the Blair State Bank, 
witnesseth, as follows: 

“Whereas, certain litigation now pending, wherein the 
said Job A. McWaid and Samuel F. Martin are plaintiffs, 
and the other parties hereto are among the defendants of 
said action, the object of which litigation upon the part 
of the plaintiffs being, among other things, to subject the 
plant of the Blair Canning Company, of Blair, Nebraska, 
1o the payment of the judgment in favor of said plaintiffs 
and against said D. W. Archer, and for other relief, and 
it being deemed advisable and to the best interest of all 
parties that the said canning factory now controlled by 
the defendant the Blair Canning Company shall be ep- 
erated for the purpose of packing the product for the year 
1895, and it being necessary to procure money for that 
purpose, that the same may be safely done it is agreed 
as follows: 

“Ist. It is agreed that there shall be no further pro- 
ceedings of any kind or nature whatever by the said Mc- 
Waid & Martin against the said defendants for the en- 
forcement of their said judgment during the packing 
season of 1895, and that all such proceedings shall be sus- 
pended so that there shall be no interference with the 
said canning company in the operation of said factory for 

the year 1895, and until said pack shall be disposed of, or 
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with the product of said factory; that the said canning 
company may, without molestation on the part of the said 
McWaid & Martin, procure the necessary money and pro- 
ceed at once to fulfill its contracts with the farmers and 
others in the purchase of corn, may make said pack, and 
may pledge said pack as security for any money so bor: 
rowed, and the said product may, if so agreed by said 
canning company, be held as the property of the said 
Rlair State Bank, or other persons furnishing such money, 
until the expenses incident to the making of said pack 
and marketing the same, together with debts now exist- 
ing upon said plant and owing by said canning company, 
shal be fully paid; and it is agreed that any surplus aris- 
ing from said pack for the year 1895 above the expenses 
incident to packing and marketing the same and payment 
of debts existing against the defendant Blair Canning 
Company shall be paid over to the said McWaid & Martin, 
it being the intention of this agreement that all debts now 
existing against said company or said plant and all ex- 
penses which shall be necessarily incurred in the purchas- 
ing of corn or other material and making the pack for the 
year 1895, shall first be paid, including necessary expendi- 
tures for salaries and help, and the surplus, if any there 
be, turned over to the said McWaid & Martin. It is fur- 
ther agreed that the indebtedness from the Blair Canning 
Company to the Blair State Bank at the close of the busi- 
ness season of 1895 shall not exceed the sum of $7,642.48, 
and that said indebtedness shall be diminished or cut 
down or wholly paid off by the profits of the present year, 
or to the extent that said profits will extend for that pur- 
pose; and it is agreed that as fast as said indebtedness 
shall be paid any liens or incumbrances as disclosed by 
the public records shall be canceled. * * * 

“Tt is further agreed that the said J. L. Archer and D. 
W. Archer sball, within five days from the date hereof, . 
cause the stock of the said Blair Canning Company to be 
delivered to said MeWaid & Martin, to be by them held 
as collateral security to their certain judgment against 
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the said D. W. Archer, subject, however, to redemption 
whenever the said judgment shall be satisfied, or until 
this agreement shall be modified by mutual agreement 
between the parties. It being understood that the de- 
fendant Blair Canning Company shall be and remain in 
full and complete possession of said plant for the purpose 
of securing, packing, and selling the product of 1895, in- 
eluding such portion thereof as has been already packed 
and until such pack shall be marketed; that they shall 
conduct said business economically and faithfully, and 
for the best interests of all parties concerned, and make 
the best disposition of said goods obtainable, and that 
all parties shall in good faith carry out this agreement. 
To all of which the parties acknowledge themselves mu- 
tually bound, this 9th day of August, 1895.” 

It is contended for appellees that this agreement rec- 
ognized the priority of the mortgage of the bank over the 
judgment of the plaintiffs, and stipulated that the “pack” 
of 1895 should be sold and the proceeds appropriated to 
the payment of the claims of the bank, and if not suf- 
ficient, then the “plant,” as the factory was termed, 
should be sold and the proceeds, to the extent necessary, 
be taken by the bank, and the surplus, if any, be paid 
to plaintiffs. The contract to which we have referred will 
not bear any such construction. We think in its clear 
intent it dealt with the pack and its disposition and the 
-proceeds, to whom they should go, and left the question 
of the liens on the “plant” and their priority to be Liti- 
gated when by the lapse of time this suit should again be 
entitled to progress. 

It is insisted for appellants that at the time of a con- 
ference of the parties prior and preliminary to the agree-. 
ment of August 9, 1895, at which the terms were mainly 
spoken of and settled, the bank, by one of its officers, as 
a basis for the figures which were then made relative to 
the financial condition of the canning company, stated 
that its total indebtedness to the bank then was $7,642.48; 
that said statement, and the belief in its correctness, was 
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} we 


one of the strongest inducements to plaintiffs to make the 
agreement and exerted quite an influence in that direc- 
tion; and further, that the bank is now claiming a larger 
amount due them than was stated, and it should be held 
estopped to press a claim for the larger sum. There is 
a conflict in the evidence in relation to what was said 
and done on the subject of the amount due the bank at 
the time the parties were together and endeavoring to 
agree, as they finally did, as set forth in the instrument 
signed of date August 9, 1895. The one of appellees who 
was then present and acting for all of them states in his 
testimony that it had been ascertained by him and the 
other papties there that the books of the canning com- 
pany disclosed an indebtedness to the bank of something 
more than $13,000; that the officer of the bank who was 
present (the parties were in the bank or one of its busi- 
ness rooms) observed “that is not the correct amount,” 
and went into another room, from which he shortly re- 
turned and announced that the true amount of the in- 
debtedness was $7,642.48; that this was accepted as cor- 
rect, and all further conversation and adjustments were 
with said amount in view as the true one. It was T. FE. 
Stevens, the cashier of the bank, who was with the par- 
ties, and he testifies that he does not know whether he 
ever stated there the gross sum then due the bank, but 
that it had been obtained from the canning company’s 
books as more than $13,000; that the bank had in its con- 
trol the “pack” of peas for the season, a large number of 
empty cans, and there were some other matters which 
would ultimately develop into credits in favor of the can- 
ning company on its indebtedness to the bank and the 
value of which he was unable to estimate correctly; that 
they applied the estimated values then as credits and ap- 
proximately obtained the amount of the indebtedness, 
which was the sum we have before set forth. When the 
contract was reduced to writing there was in it a state- 
ment to the effect that the amount then due the bank was 
$7,642.48, but on objection, or probably because not 
44 
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thought to be what was desired, it was stricken out, or 
“crossed out,” and the language in regard to the amount 
named, which was heretofore quoted, was inserted in its 
stead. This, it will be remembered, was to the effect that 
at the end of the season the indebtedness to the bank 
should not be in excess of the sum designated. The 
cashier, during the trial, was asked to furnish an 
abridged, tabulated statement of the account between 
the bank and the canning factory. This he did, and it 
was offered and received in evidence without objection. 
The appellant who personally took part in the August 
9, 1895, contract testifies in regard to the matters, the 
values of which the cashier says were estimated and 
credited to the canning company, that they were no 
further considered in arriving at the conclusions which 
finally ripened into an agreement, and there is other 
testimony to the same effect, and it is also disclosed that 
these matters were disposed of and the actual credits 
given the canning company during the subsequent course 
of the business during the year 1895, and the early part of 
1896. In the testimony of the cashier he said that there 
was on August 9, 1895, more than $17,000 due the bank 
from the canning company. In his statement of the ac- 
count which was received in evidence the amount of said 
judebtedness is fixed at $14,840.48, and the estimated 
value of the peas and material on hand at $7,198, which 
deducted from the given amount of the debt there re- 
mains $7,642.48, the sum estimated to be dune the bank 
August 9, 1895. Preserving these figures and allowing 
the credit according to the estimate,—and we are fur- 
nished no better basis or figures for this credit,—and 
deducting its amouut from the receipts from August 9, 
1895, to the close of account,—this was when it was 
shown to have been received by the bank,—gives us the 
amount realized from the disposition of the “pack” of corn 
of the season of 1895, which last amount deducted from 
the balance due the bank August 9, 1895, plus the amount 
loaned to the canning company, also the overdrafts from 
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August 9, 1895, to the close of the account, and the re- 
mainder is $4,024.20, the trne amount due the bank on the 
indebtedness. This drops from the calculation $1,588.89 
of overdrafts, which, if they existed, were of creation 
prior to August.9, 1895. These, under all the evidence, 
we do not think should be considered. Trom the $4,024.20 
there should be deducted $16.85, a later payment received 
by the bank, and we have $4,007.35 due the bank after 
the application of this further credit. 

It appears that the bank purchased a large number 
of cases of canned corn and peas for a total consideration 
of $6,313.64, or probably $5,842.80. This transaction is 
attacked by the appellants on the ground that the prices 
agreed upon between the canning company and the bank 
were too small, and it is urged that the bank should be 
charged with a larger sum. Here it must be said that 
there was ample evidence to sustain the finding of the 
district court that the agreed prices were fair and the 
transaction one which merited approval. The evidence 
discloses that Daniel W. Archer had contracted with a 
number of firms and dealers to sell them canned goods, 
and it is claimed for appellants, aud it was shown in evi- 
dence, that he stated on August 9, 1895, that he would 
turn these contracts or orders over to the canning com- 
pany, which promise, the plaintiffs now say, was one of 
the matters by which they were induced to make the 
agreement of August 9, 1895, and it is contended that 
the bank loaned the company $1,090, which was paid to 
Archer as commissions for obtaining these orders; that 
this should not have been done and the amount should 
now be charged hevein against the canning company and 
the bank. Archer did say on August 9, 1895, that he 
would give to the company the contracts or orders for 
canned goods which he had personally taken. This he 
afterwards refused to do unless paid the sum of $1,090, 
and after several attempts to have him keep his promise, 
also to take a less sum, it was developed that, all the 
facts and circumstances considered, probably the best 
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thing to do was to pay the commissions, and it was done, 
and we must approve the finding of the district court that 
such action was proper and that the bank is not chargea- 
ble herein with the sum paid. 

Some exhibits were omitted from tiie bill of excep- 
tions as settled and allowed by the trial judge. That 
this was true and that thereby the bill was rendered in- 
effective was urged in the brief filed for appellees. Ap- 
pellants were allowed on motion to withdraw the bill for 
presentation to the district judge for amendment. The 
matter was heard before him and the amendment al- 
lowed. From the order of allowance an appeal was taken 
to this court. Our examination of the record in this ap- 
peal convinces us that while some of the facts differ from 
those in a somewhat similar appeal in the case of Bren- 
nan-Love Co. v. McIntosh, 56 Neb. 140, the rule therein an- 
nounced is governable herein, from which it follows that 
the order of allowance of the amendment will be affirmed. 

The decree, with the modification as to the amount 
hereinbefore indicated, is affirmed. 

MODIFIED. 


EpwarbD W. MISKELL, APPELLANT, V. ADOLPH L. Prokop 
ET AL., APPELLEES. 


FILED JuNr 8, 1899. No. 8921. 


1. Trade Name. A right to the exclusive use in a particular locality 
of a trade name or sign may be acquired. 


INFRINGEMENT. A sign or trade name is not an infringe- 
ment of another, if ordinary attention of persons or customers 
would disclose the differences, 


APPEAL from the district court of Saline county. 
Heard below before Hasrines, J. Affirmed. 


‘A. R. Scott and J. H. Grimm, for appelant. 


Hastings & Sands, contra. 
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Harrison, C. J. 


In the petition filed for plaintiff in this action January 
10, 1896, it was pleaded that in October, 1889, he engaged 
in the mercantile business in Wilber, Saline county, and 
had continuously conducted said business there up to 
the time of the suit, and had advertised his business and 
store quite extensively, by which means he had attracted 
many customers and had established a lively and suc- 
cessful trade; that the sign placed on his store and the 
trade name which he had adopted and employed during 
the whole of the time he had been conducting the busi- 
ness was that of “Racket Store;” that by reason of his 
advertisement of the store by said name and the use of 
the sign his place of trade had become widely and well 
known by the said name, and that he had become entitled 
to the sole and exclusive use in the village of Wilber 
of the word “Racket” as a designation of his sign and of 
his store or place of business; that the defendants on or 
about the first day of November, 1895, engaged in busi- 
ness similar to that of plaintiff in Wilber in a building 
near that in which was plaintiff’s store, on the same 
street, the same side of the street, and in the block east 
of his place, “and well knowing of the existence of 
the said trade sign and trade name of plaintiff and 
of the importance and value of the same to plaintiff 
and of his rights therein, did, with the design and pur- 
pose of defrauding plaintiff and of getting the benefit of 
plaintiff's reputation and patronage, and to mislead and 
deceive the public and to induce them and plaintiff’s cus- . 
tomers to believe that their store is plaintiff’s store, simu- 
late the trade sign and trade name so long used by plain- | 
tiff, as aforesaid, by placing over and above their store, 
in this form and manner, letters ‘New York Racket 
Store, New York being in much smaller letters, and 
advertising in the same form and manner in circulars, in 
the local newspapers, and on their letter-heads their busi- 
ness and place of business; that the assumption by de- 
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fendants of plaintifi’s sign and trade name as aforesaid 
was for the purpese of supplanting plaintiff in the good- 
will of his established trade and business, and to cause 
it to be unserstood and believed by the publie that de- 
fendants were doing business for the plaintiff, thereby 
by such deception depriving plaintiff cf the gains awl 
profits to which he is justly entitled; that the use by 
defendants of the name ‘Rackct’? is a fraud upon the 
general public as well as plaintiff.’ Tie main relief 
sought was that the defendants should be enjoined from 
the further use of the word “Racket” as a part of the sign 
and name for their store. Issues were joined and a trial 
thereof resulted ina judginent for defeudants. The plain- 
tiff has appealed. 

The defendants did not deny the use of the name for 
their place of business which the petitioner charged they 
had used, but denied the purposes of which the pleading 
of plaintiff accused them; alsv denied that the results 
had been as stated by plaintiff. The word “Racket,” to 
the extent we are informed by the recerd in this cause, 
is what may be styled a fanciful or arbitrary appellation 
or designation as applied to a store of the kind operated 
by the plaintiff, and no doubt a man mey adept such a 
name for his place of business and by vcason of prior ap- 
propriation and long-continued usage nay acquire such 
a right to its use in the particular connection as to be 
exclusive in a certain locality, and the right will be rec- 
ognized and protected by the courts. (26 Am. & Ting. 
Ency. Law 276-279.) In was disclosed by the evidence 
that the word “Racket” was quite frequently used as de- 
scriptive of stores wherein business was conducted along 
and in certain lines, and had been so of late years and 
prior to the plaintiff's adoption of it. In seme cases it has 
becn decided that such designations are but descriptive 
in their character, and their subseqneut similar use by a 
near rival will not be enjoined at the instance of one who 
had made the prior selection and application, (Gray v. 
Koch, 2 Mich. N. P. 119; Choynskt v, Cohen, 39 Cal. 501, 2 
Am, Rep. 476.) 
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In the present case we think the question upon which 
ike decision must turn is, was the defendant’s sign, taken 
as a whole, such a simulation of that of the plaintiff as 
to work the mischief attributed to it or well calculated 
to so do?) The district court evidently determined that 
it was not (Lichtenstein v. Mellis, 8 Ore. 464, 84 Ain. Rep. 
592; Popham v. Cole, 23 Am. Rep. [N. Y.} 22; lyin But- 
ter Co. v. Sands, 40 N. Te. Rep. [lL] 616), and in view of 
all the evidence, inclusive of a consideration of the word- 
ing of the two signs entire, we cannot say that its find- 
ing was manifestly wrong, and it will not be disturbed. 
The judgment must be 

> AYIIRMED. 


GILBERT JOTINSON V. FreD OPriR. 
FILED JUNE 8, 1699. No. 8927. 
1. Erroneous Exclusion of Evidence: AcTION oN NOTE: SIINATURE 


or DEFENDANT. An assignment of error in relation to exclusion 
of evidence examined, and held well taken. 


- ach party testified of one, and only one, 
conversation in regard to the matter at issue,—the execution of 
a promissory note.. They differed as to the time and place of 
the conversation. The one gave testimony of admissions made 
by the other; the latter offered to show what he said at the 
time and place when and where he claimed to have talked with 
the former of and concerning the issuable matter. This was 
excluded. Held, Error. : 


Error from the district court of Hamilton county. 
Tricd below before WureLten, J. Reversed. 


Hainer & Smith, for plaintiff in error. 
George B. France, contre. 
HARRISON, C. J. 


The petition herein declared upon a promissory note, 
of which it included a copy, and prayed judgment for the 
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stated sum and interest. The signature of the plaintiff 
in error, as shown on the copy of the note and the in- 
strnment itself introduced in evidence, purported to be 
by mark. J. II. Sego, who, it developed, was the principal 
debtor or signer of the note, was not served with process. 
The plaintiff in error, who was summoned, in an answer 
denied generally and specially the execution of the note, 
and from an unfavorable judgment he has perfected an 
error proceeding to this court, 

The main litigated issue was in regard to the signature 
or mark on the note, whether made by the plaintiff in 
error or not. To prove this fact the defendant in error 
and one witness, Charles Schrader, testified to admissions 
of plaintiff in error to the effect that he had signed the 
note. The admissions, it was asserted, were made during 
a conversation between the plaintiff in error and the 
defendant in error, and in which the said witness also 
took part, at the farni or home of the former, the time 
fixed being in the month of March or the springtime of 
the year 1892. The plaintiff in error testified that he had 
a conversation with the defendant in error in the pres- 
ence of Charles Schrader, and in which the latter joined, 
but he fixes its occurrence at the farm or residence of a 
Mr. Webel, and that it was threshing time, or the fall of 
the year, and that there were prescut during the conver- 
sation several persons other than himself, the defendant 
in error, and Schrader. During his testimony he denied 
that he had seen or talked at his own home with the de- 
fendant in error or the witness Schrader, or the two to- 
gether. They all agree as to the fact of but the one con- 
versation, but they differ as to time and place, also 
do not entirely agree in regard to the parties present. 
During the examination in chief of the plaintiff in error, 
after he bad testified that there was the conversation at 
the Webel farm and who was present thereat and joined 
therein, etc., he was asked, “What did you say to the 


_, Plaintiff, if anything, in that conversation as to whether 


or not you had signed, or authorized the signing, of the 
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note in question?” To this an objection was interposed, 
which was sustained, and we are asked to review this 
action of the trial court. No offer of proof followed what 
we have detailed, and without such an offer, the error, 
if any, is not properly presented for review. (Omaha Fire 
Ins. Co. v. Berg, 44 Neb. 522; Barr v. City of Omuha, 42 
Neb. 341; Murray v. Hennessey, 48 Neb. 608; Alter v. Covey, 
45 Neb. 508.) One W. H. or Bert Hart was called as a 
witness and testified of the conversation as of occur- 
rence at the Webel farm during threshing time,—thought 
it was about the middle of September. The following 
question was put to him: “You may now state what the 
defendant said to the plaintiff, if anything, at that time, 
in your presence, with reference to whether or not he 
signed the note, or authorized the signing of the note, in 
question.” And the record of what further took place 
is as follows: “Objected to; incompetent, immaterial, and 
seeking to introduce the statements of the defendant in 
his own favor if anything. Sustained. Defendant ex- 
cepts. Defendant now offers to prove by the witness, and 
he will so testify if permitted by the court, that at said 
time and place the defendant said to the plaintiff that he 
had not signed the note, or authorized any one to make his 
mark thereto, or place his signature to said note, and that 
he would not pay the same. Objected to; incompetent 
and immaterial. Sustained. Defendant excepts.” This 
is of the alleged errors argued. The evidence sought to 
Le elicited by the interrogatory to which the objection 
was sustained was open to the criticism of it that an an- 
swer to it would allow of evidence a “statement of the 
defendant in error in his own favor,—a self-serving decla- 
vation.” It would be thus objectionable if to be consid- 
ered as substantive evidence or as in any degree bearing 
directly on the question of the execution of the note by” 
the party who made the statement; but notwithstanding 
this, here was a matter, a conversation relative to which 
all who testified of it agreed that it had transpired and 
that there had been but one, and they but differed in re- 
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gard to its time and place and what was said. We think 
clearly the evidence offered was competent and should 
have been received. Its tendency would have been to 
show that the defendant in error and his witness had 
been mistaken in regard to the time and place of tlre con- 
versation, and further, to prove that when it did take 
place no admissions were made by plaintiff in error. 
Tor such purposes it was entirely pertinent and should 
have been admitted and submitted to the consideration 
of the jury under proper instructions, stating, limiting, 
and prescribing the purpose of its reception and consid- 
eration. (Nesbit v. Stringer, 2 Duer [N. Y.] 26.) 

‘There were some other matters urged as érroneous, but 
we do not decin a discussion of them necessary at this. 
time. The judgmeut must be reversed and the cause 
remanded, : 

REVERSED AND REMANDED. 


HENRY WILDE ET AL, APPELLANTS, V. Wenry A. Houan 
Br AL, APPELLEES, 


Friirep JuNE 8,1899. No. 8918. 


Deed as Mortgage. The evidence held sufficient to sustain the find- 
ings and decree of the district court, 


APPEAL from the district court of Douglas county. 
Heard below before PowELn, J. Affirmed. 


M. D. ITyde, for appellants. 
Hall & McCulloch and Charles W. Haller, contra. 


Harrison, C. J. 


It appears herein that Henry A. Honian, of appellees, 
became the owner of a portion of a lot in Omaha, the 
property now in suit, by purchase from Charles EB. Me- 
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Daniels, and the title to the property was conveyed to 
the former by decd of date June 29, 1873. On August 12, 
1873, Henry A. Homan exceuted and delivered .to his 
father, Gecrge W. [loman, a mortgage on the property as 
security to the father for any payments he might make 
uf debts of the scn, the notes evidencing which had been 
signed by the father as surety. Gn February 9, 1876, the 
son conveyed the property to his father by Slide Ww a in 
form a “warranty deed,” and the merteage to which we 
have referred was discharged or released of vecord. The 
deed. Jast mentioned was without any expressed consid- 
craticn. The father subscquently conveyed the property 
to Carrie W. Woman, who was his second wife, at whose 
death, which Subiipncd after she had beceme the apparent 
owner of the property, the title to it was assumed to have 
“vested in ker father and mother, the pluntiffs herein. 
They executed and delivered a conveyance of it to George 
W. Homan, in which conveyance were expressed certain 
‘conditions nalative to the payment by the ates of in- 
cumbrances, a mortgage and the taxcs, also that he pay 
to the grantors and che surviver of them until death the 
sum of $59 on the first of each and every month of the 
lime, and in default of the conditions or a condition, the 
conveyance might be declared veid by and at the option 
of the parties or party entitled to the fulfillment of said 
conditions. The plaintiffs pleaded their ownership of 
the property, the conveyance to George W. Homan, the 
conditions of the transfer and defaults or non-compli- 
ances with them, and demanded that any rights under 
ihe instimiment of conveyance be declared forfeited and 
it avoided. They further pleaded that George W. Loman 
died on or about duly 5, 1886, and by will his property, 
inclusive of the property in controversy, was given to his 
children, five in number, and this property had been so 
conveyed that the title to it was claimed by, aud appar- 
ently was in, Henry A. Homan. The appellee Henry 
4. Homan answered that the conveyance from him to his 
father, George W. Yoman, was, while in form absohite, 
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in fact but a mortgage, and that it was so was well known 
to all the parties and to Carrie W. Homan, and denied 
that appellants ever acquired or had any title to the prop- 
erty. There was a reply for the plaintiffs. Ivor Clinton 
Orcutt, who was interpleaded, there was an answer in 
the nature of a cress-bill, in which there was stated an 
indebtedness of Henry A. Homan to the cross-petitioner, 
and to secure its payment the execution and delivery of 
a mortgage on the property in suit by the former to the 
latter person, and the foreclosure of the mortgage was 
asked. <A trial of the issues joined resulted in a decrec 
by which the plaintiffs were adjudged to have no right 
cr title in or to the property. The title was established 
in Henry A. Homan, and Clinton Orcutt accorded a fore- 
closure of his asserted incunbrance. The plaintiffs have 
appealed. 

The main point made in arguinent for appellants is that 
the evidence is insufficient to sustain the findings and 
decree, and the rule is invoked that to support an.asser- 
tion that a conveyance absolute on its face is a condi- 
tional one, or a mortgage, the evidence of the party who 
claims such character for the instrument must be quite 
clear, satisfactory, and convincing to the effect which he 
has alleged (Roddy v. Roddy, 3 Neb. 99; Stall v. Jones, 47 _ 
Neb. 706); and it is also urged in this connection that the 
appellants were representatives of the deceased, George 
W. Homan, and Henry A. Homan, an interested party 
in the result of the suit; hence incompetent to testify of 
and concerning the transactions between himself and his 
deceased father in regard to the property in controversy. 
We have carefully examined and considered the evidence, 
and if it be conceded that portions of the testimony of 
Henry A. Homa. in regard to what took place between 
himself and his father at the time of the conveyance of 
the property by the son to the father, and the accom- 
panying and attendant conversations and agreements 
could not be detailed by the son in this action, were not 
competent, also bearing in mind the doctrine in regard 
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to evidence in causes of the nature of the one at bar, yet 
we must conclude that there is evidence satisfactory in 
‘its character and effect which leads to the decisions em- 
bodied in the decree and it is sufficient to support them. 
This being true, the decree must be 

AFFIRMED. 


GEORGH E. BRADFIELD, APPELLER, V. THOMAS SEWALL 
ET AL., IMPLEADED WITH Kater B. CHENEY ET AL., 
‘APPELLANTS. 


FILED JUNE 8, 1899. No. 8920. 


1. Mortgage-Foreclosure Sale: RicHTs oF LiI=N-HoLpER: POSTPONE- 
MENT OF HEarina. The action of the court, of postponement of 
further litigation of an asserted lien, held not improper or erro- 
neous. 


2. Pleading and Proof. Facts pleaded and not denied need no proof. 


3. Mortgage-Foreclosure Sale: INVERSE ORDER OF ALIENATION. The 
doctrine of sale of mortgaged premises under decree of foreclos- 
ure in the inverse order of alienation approved and enforced. 


APPEAL from the district court of Lancaster county. 
Heard below before HOLMES, J. Affirmed. 


A. G. Greenlee, for appellants. 
S. L. Geisthardt and Sawyer & Snell, contra. 


HARRISON, C. J. 


This action was commenced for appellee in the district 
court of Lancaster county to foreclose a mortgage on the 
west half of the southwest quarter of section 31, town- 
ship 10 north, of range 7 east of the 6th P. M., executed 
and delivered to him by Thomas Sewall and wife May 5, 
1888. In an answer for the Mays, of defendants, it was 
asserted that Tillie May purchased five acres of the mort- 
gaged land, the title to which was on February 3, 1890, 
conveyed to her by warranty deed. It was in a cross- 
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petition filed for the American National Bank and Charles 
G. Dawes, as trustee for the bank, pleaded that five acres 
of the mortgaged property was on January 2, 1891, sold 
and by warranty deed the title conveyed to Frank W. Lit- 
tle, who on April 14, 1894, had executed and delivered 
to Charles G. Dawes, trustee for said bank, a mortgage 
on the portion of the land in controversy, the title to 
which, it was pleaded, had been transferred to the mort- 
gagor. In‘’an answer for Annie McNally it was set forth 
that she purchased five acres of the land in suit and the 
title to said part was transferred to her by warranty deed 
of date August 3, 1891. There was an answer for Kate 
B. Cheney in which it was stated that she became the 
owner of, and acquired the title to, the remainder, or 
sixty-five acres, of the land, of date October 15, 1894; that 
the conveyance to her was by warranty deed. It appeared 
and was of the findings of the court that Kate B. Cheney, 
by the terms of the conveyance to her, assumed and 
agreed to pay the plaintiff’s mortgage debt. In a plead- 
ing for the Union Savings Bank there was asserted an 
action in its behalf on May 7, 1895, against Thomas Sewall 
and I‘lorence A. Sewall for the recovery of an indebted- 
ness, the issuance of attachment therein, and the levy of 
the writ on the land involved in the case at bar. It was 
further stated that for the Union Savings Bank there 
was, October 29, 1895, a judgment obtained against 
Thomas Sewall and Florence A. Sewall. A decree was 
rendered in the case at bar by which there was adjudged 
a foreclosure of the plaintiff’s mortgage lien, the several 
pleaded conveyances were recognized, a sale was ordered 
_ in accordance with the rule of the inverse order of aliena- 
tion, and the further litigation of the rights of the Union 
Savings Bank was postponed. It was also of the decree 
that the lien, if any, of the Union Savings Bank was sub- 
sequent and inferior to the liens established in this ac- 
tion. 

In the appeal it is urged that the trial court should not 
have continued the matter of adjustment of the claim of 
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the savings bank, and could not properly do so. The fu- 
ture inquiry and ascertainment of and concerning the 
claim of lien for the bank could not affect the matters 
determined and settled by the decree; hence the action 
of the court, of which this complaint is made, was not 
improper. (Brown v. Johnson, 58 Neb. 222.) 

It is argued that the conveyance to Frank W. Little 
was not shown. It was pleaded and not denied. The 
court’s finding in this regard was in accord with the effect 
of the pleadings. 

The only further contention is directly against the rec- 
ognition in the decree of the doctrine of “inverse order of 
alienation.” The rule has been very generally estab- 
lished and employed. (2 Pingrey, Mortgages sec. 1922; 
2 Jones, Mortgages sec. 1621 and note 2; 9 Ency. Pl. & 
Pr, 411, 412, where the reasons for the rule as stated in 
Iglchart v. Crane, 42 Ill. 261, are quoted and the authorities 
collected in note 1, page 412.) The doctrine was stated 
with approval in Lausman v. Drahos, 8 Neb. 461, and was 
referred to, although, because inapplicable, not enforced, 
in Hanscom v. Meyer, 57 Neb. 786, and has been treated 
as a settled question in this state by the federal court. 
(See Philadelphia Mortgage & Trust Co: v. Needham, 71 Fed. 
Rep. 597.) We think the rule supported by sound rea- 
sons, and approve it. The decree must be 

- AFFIRMED. 


First NATIONAL BANK OF CHADRON, ‘APPELLEB, V. 
GEORGE FEXNGELBERCHT EL AL, IMPLEADED WITH 
WituiaM K. MILLER, APPELLANT. | 


FILED JUNE 8,1899. No. 8444. 


1. Pleadings: Corres oF INSTRUMENTS. To “set out” means to recite 
or state in full. 

2. Ruling on Motion: Review. It is not error to deny a motion 
which is for relief to which the mover is not entitled, as a mat- 
ter of right, substantially as moved. 
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3. Pleading: Copy oF INSTRUMENTS: PRACTICE. By motion is the 
proper method to secure the attachment to a petition of a copy 
of the instrument on which the suit is based. 


: Deswurrer. That a copy of the instrument, the 
foundation of the action, is not attached to the petition does 
not render the pleading open to successful attack by general 
demurrer, or, on appeal, to the objection that it is insufficient to 
support a decree, if the statement of facts discloses a cause of 
action. 


. The former opinion, in its general conclusion, the 
result of which was a reversal of the decree, overruled. 


REHEARING of case reported in 57 Neb. 270. Judgment 
below affirmed. 


R. C. Noleman, for appellant. 
Albert W. Crites, contra. 


HARRISON, ©. Je 


This cause was submitted and decided, the opinion 
then written being filed December 22, 1898. (57 Neb. 270.) 
A motion for a rehearing was presented and granted, and 
the case has been again submitted. 

In the petition filed in the action there was pleaded 
the facts of the execution and delivery of a promissory 
note to the bank by the appellants, the execution by one 
of them of a mortgage on certain described real estate 
as security for the payment of the “same” note, and the 
conditions of the mortgage were set forth and the de 
fault alleged. The statements of the petition were full 
and direct in the particulars to which we have alluded, 
but no copy of either the note or mortgage was in the 
Pleading or attached thereto. We stated in the former 
opinion: “Miller moved the court for an order compelling 
the bank to attach and file with its petition a copy of the 
note on which its action was predicated.” This was not 
strictly correct. The motion filed was as follows: “Comes 
now the defendant W. K. Miller and moves the court to 
require the plaintiff to make its petition more definite 
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and specific in this, to-wit, that the plaintiff be required 
to set out in its petition a copy of the note sued on in said 
action.” This was overruled, and the defendant Miller 
refused to plead further, and a decree was rendered in 
favor of the bank. In an appeal that the district court 
denied the motion which we have quoted is the burden 
_of complaint. 

“Set out,” in the connection used in the pleadings, 
meant recite or state in full. (Black’s Law Dictionary; 
Webster's International Dictionary.) Fairly and cor- 
rectly read and understood, the motion of defendant was 
that the adverse party be required to recite or state in 
full in its petition the note in suit. To the relief de- 
manded the party for whom the motion was filed was not 
entitled. The petitioner could not be required to “set out” 
the note in his petition. He might have been required to 
attach a copy to the pctition, but not to quote it in terms 
in said pleading. The motion could not be granted as 
presented, and it was not error to deny it. (McDuff'y v. 
Bentley, 27 Neb. 380; Mow v. Graves, 46 Neb. 812; 14 Ency. 
Pl. & Pr. 120, and note 4.) 

It is further urged that the petition is insufficient, in 
that there is no copy cf the note attached to it, and that 
the court could not, and should not, have rendered a de- 
cree based on the pleading. The demand for a copy to be 
attached to the petition should have been by motion. 
(Dorrington v. Meyer, 8 Neb. 211; Ryan tv. State Bunk, 10 
Neb. 524.) The objection that no copy is attached must be 
by motion. It is not good ground of demurrer. (/yan v. 
State Bank, supra; Cheney v. Straube, 35 Neb. 521.) There 
was a sufficient statement of a cause of action in the peti- 
tion. That no copy of the note was attached did not make 
the pleading liable to successful attack by general de- 
murier, nor to objection on appeal to this court that there 
was not a sufficient statement of a cause of action. (//ome 
Fire Ins. Co. v. Arthur, 48 Neb. 461; AfeGonnigle v. Ae- 
Gonnigle, 5 Pa. Sup. Ct. 168, 178; Cuse v. Edson, 40 Kan. 
161.) 

45 
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The announcements of rules in the former opinion were 
correct as abstract propositions, but were, in their ap- 
plications in the case at bar, predicated upon an incorrect 
assumption of the scope of the motion. The decision, in 
its specific conclusions, need not be disturbed. In the 
general result of the reversal of the decree of the district 
court, it must be overruled, and the decree 


AFFIRMED. 


ENTERPRISE DITCH COMPANY ET AL. V. JOSEPH MOFrirr 
Ir A. 


‘FILED JUNE 8,1899. No. 8880. 


1. Corporations: Srock: ASSESSMENTS. In the absence of statutory 
authority or power given by the articles of incorporation there 
can be no assessment against or on “paid-up” stock of a cor- 
poration. 


: The fully paid-up stock’ of a corporation 
is the personal property of the owner, and the articles of in- 
corporation and laws of the state are elemental of the contract 
existing between the corporation and the owner of stock, and 
may not be so amended by legislative enactment as to make the 
paid-up stock subject to an assessment ov general or specific 
assessments, and forfeitable, or subject to summary sale by the 
corporation, for the non-payment of such assessment, 


Error from the district court of Scott’s Bluff county. 
Tried below before Grimms, J. Affirmed. 


J. H. Broady and F. H. Bentley, for plaintiffs in error. 

References: Commomeealith v. Ditiiler, 131 Pa. St. 614; 
Pfister v. Gering, 122 Ind. 567; Went ve. Quicksilver Mining 
Co., T8 N. ¥.179; Hale v Sanborn, 16 Neb. 1. 


PLA. Wright and C. C. Wright, contra. 


References: Atlantic Delaine Co. v. Mason, 5 R. TL. £63; 
In ve Long Island R. Co., 19 Wend. [N. ¥.] 87; Berguan v. 
St. Paul Mutual Buran ‘Ass'n, 29 Minn. 275; T'rustees v. 
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Flint, 138 Met. [Mass.] 589; Reid v. Hatonton Mfg. Co., 40 
Ga. 98; Great Falls R. Co. v. Copp, 88 N. FL. 134; [ervrey’s 
Island R. Co. v. Bolton, 48 Me. 451; Anglo-Californian Bank 
t. Granger's Bank, 68 Cal. 359; Driscoll v. West Bradley & 
Cary Mfg. Co., 59 N. Y. 96; State v. Morristown Fair Ass'n, 
d1 Zabr. [N. J.] 195; People v. Detroit & P. Rh. Co., 1 Mich. 
458; Williams v. Lowe, 4 Neb. 882; Paaton & Hershey [rri- 
gating Co. v Farmers & Merchants Lrrigation Co., 45 Neb. 884; 
Lincoln Shoe Mfg. Co. v. Sheldon, 44 Neb, 279, 


HARRISON, C. J. 


Six actions were commenced in the district court of 
Scott’s Bluff county, in each of which it was sought to 
enjoin the sale by the Enterprise Ditch Company, a cor- 
poration, of some shares of fully “paid-up” corporate 
stock owned by the plaintiff in the suit because of the 
non-payment, by the holder, of certain assessments 
against said stock. The six suits were by stipulation con- 
solidated and tried as one. Injunctions were allowed, 
and from the decrees appeals have been perfected for the 
ditch company, and the one decision here is to be appli- 
cable in all the cases. It was alleged in the petition, and 
admitted, “that the Enterprise Ditch Company was duly 
organized as a corporation under the laws of the state 
of Nebraska on or about the 7th day of March, 1889, and 
ever since has been a corporation under the laws of the 
state of Nebraska and doing business in Scott’s Bluff 
county, Nebraska.” <A copy of the articles of incorpora- 
tion was attached to each petition. Article 83 reads: “The 
general nature of the business to be transacted is to ac- 
quire, construct, operate, and maintain a canal taking 
water from the North Platte river, in said county and 
state, and diverting and appropriating water from said 
river sufficient to fill their said ditch at all times as may 
be necessary for the use of persons taking water there- 
from and conducting through their said canal, and rent- 
ing, leasing, selling, and otherwise disposing of water, 
water rights, or stock in said ditch to persons owning 
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lands under said ditch, or to any other person or persons, 
in the discretion of the board of directors or trustees, for 
the purpose of irrigation, milling, manufacturing, do- 
mestic, or other as may be necessary to fully carry out 
the business for which the same is organized.” The pro- 
vision in relation to by-laws is as follows: “The duties of 
all officers shall be prescribed by the by-laws of said cor- 
poration. And the board of trustees shall have authority 
to adopt such prudential by-laws as they shall deem 
proper and expedient for the management of the affairs 
cf said corporation, and not inconsistent with the laws of 
the state of Nebraska, for the purpose of carrying on the 
business within the objects and purposes of this corpora- 
tion.” 

By statute it is provided: “Every corporation, as such, 
has power * * * to make by-laws, not inconsistent 
with any existing law for the management of its affairs.” 
(Compiled Statutes, 1897, ch. 16, sec. 124.) In the by-laws 
adopted by the ditch company it is provided that “the 
board of directors shall exercise a general supervision 
over the affairs of the company. * * * The buard shall 
hold regular quarterly meetings, the first Tuesday in De- 
cember, March, June, and September.” “The board of 
directors shall at their first quarterly meeting make an 
estimate of the total cost of maintenance and levy an 
assessment for such an amount, subject to the call of the 
board of directors from time to time as the same shall 
be needed.” Itis further provided: “For non-payment of 
dues on any cash assessment. When any stockholder 
shall be in default of payment of any installment of as- 
sessment upon his stock, pursuant to any levy or assess- 
ment of the board of directors or trustees, for the period 
of thirty days after personal notice thereof or request to . 
ray the same-by the secretary, or after written or printed 
notice thereof or request to pay the same by the secretary, 
or after written or printed notice and demand therefor 
has been deposited in the post office properly addressed 
to such delinquent stockholder, the board of directors 
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may, at any meeting, order that the shares of stock held 
by such delinquent stockholder, and all the right or in- 
terest of such stockholder therein, be sold by the pres- 
ident of the company at public auction, or at some certain 
time and place to be designated in such order, to the 
highest bidder for cash; provided, however, that notice 
of the time and place of such sale shall be published in 
some general newspaper in Scott’s Bluff county, Ne- 
braska, for four consecutive weeks just prior to such sale, 
proof of which publication shall be the affidavit of the 
publisher or foreman of such paper. Further, that the 
proceeds of such sale, over and above the amount due on 
such shares and all expenses incidental to such sale, shall 
be paid to such delinquent stockholder, and the treasurer 
of this company may, for the company, purchase the said 
shares at said sale for an amount not exceeding what 
shall be due from such stockholder to the company, or, in-. 
stead of the sale mentioned, the board of directors may, 
after like notice to the delinquent stockholder, make an 
order that at a certain time and place the stock of such 
celinquent shall be canceled at such time and place men- 
tioned in the said order. If said delinquent fail to pay 
the same, then it shall be lawful for the said board of 
directors to declare the same canceled, and from that date 
the said stock shall be subject to subscription and sale 
the same as though it had never been sold, and all money 
paid thereon shall be forfeited and absolutely belong to 
the company.” ‘he action taken at the meeting on Jan- 
uary 27, 1894, according to the record introduced, was as 
follows: “Motion by Wright that a cash levy of $6.50 per 
share be made upon the stock of the company, including 
the additional stock due and to be issued for work done 
in enlarging the canal; that $4 per share of said assess- 
ment be declared due in thirty days after notice to stock- 
holders, the balance of said assessment to be subject to 
the call of the directors of the company.” November 16, 
1894: “Moved and seconded that a special levy of $1.50 
per share on the capital stock of the company be made to 
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1895: “On motion, it was decided to nake a cash assess- 
ment of $4.50 per share for maintenance for the present 
year, $2 of the same to be paid before the delivery of wa- 
ter; balance to be paid when the board demanded same. 
Before water is delivered, approved security to be given 
for the payment of the same; also all back dues to be paid 
before water is delivered.” At a meeting on October 19, 
1895, it appears: “It was moved and seconded that we ad- 
vertise the delinquent stock, or any stock not paid up on 
assessments, there being in default the following stock 
certificates: Nos. 125, 142, 178, 191, 116, 130, 143, 144, 
135, 176, 142, 49, 88, were ordered advertised and sold.” 
Notice was published and sale of the shares of stock 
would have ensued had it not been enjoined. 

There was no statutory authority to assess stock of 

_which the amount had been fully paid, neither did the 
articles of incorporation confer any express power so to 
do. In the absence of authorization by either, the direc- 
ters could not enact a by-law by which provision was 
made for such assessments, and especially not to be en- 
forced by a sale or practical forfeiture of stock. (Omaha 
Jabrary Ass'n v. Connell, 55 Neb. 396; Atlantic Delaine Co. 
v. Mason, 5 R. 1. 463; 2 Beach, Private Corporations, sec. 
590; Cook, Stock & Stockholders, sec. 241, 242; Thompson, 
Corporations, secs. 1037, 1038; Rosenback v. Salt Springs 
Nat. Bank, 53 Barb. [N. Y.] 495; Ln re Long Island R. Co., 
19 Wend. [N. Y.] 387; State v. Morristown Fire Ass’n, 3 
Zabr. [N. J.] 195; Williams v. Lowe, 4 Neb. 382.) 

A short time prior to the last assessment to which we 
bave referred a legislative enactment of 1895 had become 
of effect, sections 66 and 67 of which were as follows: 

“Sec. 66. Any corporation or association organized un- 
der the laws of this state for the purpose of constructing 
and operating canals, reservoirs or other works for irri- 
gation purposes, and deriving no revenue from the opera- 
tion of such canal, reservoir or works, shall be ternied a 
rautual irrigation company, and any by-laws adopted by 
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such company prior to or after the passage of this act, 
not in conflict herewith, shall be deemed lawful and so 
recognized by the courts of this state; Provided, such by- 
laws do not impair the rights of one shareholder over 
another. 

“Sec. 67. Any corporation or association organized un- 
der the laws of this state for the purpose of constructing 
cr operating canals, reservoirs or other works for irriga- 
tion purposes may through its board of directors or trus- 
tees assess the shares, stock, or interest of the stock- 
holders thereof for the purposes of obtaining funds to 
defray the necessary running expenses of such corpora- 
tion or association. Any assessments levied under the 
provisions of this section shal] become and be a lien upon 
the stock or interest so assessed, such assessment shall 
become delinquent at the expiration of 60 days if not paid, 
and the said stock or interest may be sold at public sale 
to satisfy said lien. Notice of such sale shall be given 
in some newspaper published and of general circulation 
in the county where the office of the company is located, 
the said notice to be published for four consecutive weeks 
prior to date of sale, upon the date mentioned in the ad- 
vertisement, or at such time to which the sale has been 
adjourned, the said stock, or interest or so [much] thereof 
as may be necessary to satisfy said lien and costs of ad- 
vertisements and sale, shall be sold to the highest bidder 
for cash.” (Compiled Statutes, ch. 93a, art. 2, secs. 66, 67.) 

The paid share or shares of stock were the personal 
property of any individual owner, and a contract, which 
embodied the articles of incorporation and the pertinent 
laws of the state, existed to which the shareholder was a 
party. Without a discussion or notice of some other 
branches of the arguinent and subject it must be said that 
the legislature could not so change these accrued, con- 
tractual, and property rights as to allow an assessment 
against the “paid-up” stock, and its forfeiture or sale for 
the non-payment. This would involve too violent an in- 
yasion of property and contract rights. (1 Cook, Stock 
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& Stockholders, see. 50; Lincoln Shoe Mfy. Co. v. Sheldon, 
44. Neb. 279; City of Detroit v. Detroit & Lowell Plank Road 
C'o., 5 N. W. Rep. [Mich.] 279; Beach, Private Corpora- 
tions, secs, 40, 41. 
It follows that the decree will be 
AFPPIRMED. 


Danie F. LA Bontry v. Cart P. LUNDGREN. 
Fitep JUNE 8,1899. No. 8881. 


1, Ejectment: ImvpRovEMENTS: OccupyinG Craimants’ Acr. A defend- 
ant in ejectment cannot avail himself of the provisions of the 
occupying claimants’ act (Compiled Statutes, ch. 63), where all 
his interests in the improvements have been divested by judicial 
sale prior to the request for a jury to assess the value of the im- 
provements. 


Rents AND ProrFits. In proceedings under the occupying 
claimants’ act the successful claimant may recover rents and 
profits subsequent to the commencement of ejectment suit, but 
not those which accrued prior to that time. 


Error from the district court of Cuming county. 
Tried below before Nornis, J. Reversed.. 


Griggs, Rinaker & Bibb, J.C. Crawford, and J. A. Smith, 
for plaintiff in error. 


T. AL. Pranse, Munger & Courtright, and EB. F. Gray, contra. 


NORVAL, J. 


This was ejectment brought by Daniel Ff. La Bonty to 
recover certain lands in Cuming county, and for rents and 
profits thereof. A trial in the district court terminated 
in favor of the defendant, and plaintiff brought the record 
to this court for review, where a judgment of reversal 
was entered at the January term, 1891. (31 Neb. 419.) 
Upon a retrial in the court below defendant again pre- 
vailed, aud the plaintiff prosecuted an error procecding, 
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which resulted in the reversal of the judgment. (41 Neb. 
312.) The cause was subsequently tried again in the dis- 
trict court, and on January 12,-1895, a judgment in favor 
of plaintiff was entered for the possession of the real 
estate in controversy, which judgment also provided 
“that this cause be continued for the purpose of ascer- 
taining and adjudging the amount of damages to which 
plaintiff is entitled, and also the value of valuable and 
lasting improvements made on said land by the defend- 
ant.” On June 10, 1895, defendant applied for the ap- 
pointment of appraisers under the occupying claimants’ 
act, which request was granted and appraisers were se- 
lected over the objections and exceptions of plaintiff. 
Afterwards the latter asked the court below to ascertain 
itself, or appoint a referee, or call a jury to ascertain the 
value of the rents and profits during the four years the 
lands were in the possession of the defendant iminedi- 
ately prior to the institution of the action, which request 
was overruled and plaintiff excepted. The appraisers re- 
ported to the court below, assessing the value of the last- 
ing and valuable improvements upon the land made by 
the defendant previous to his receiving actual notice of 
the claim of title by plaintiff at $3,255, and finding the 
rents and profits received by him after service of sum- 
mons at $2,391, and assessing the value of the land at 
the time defendant went into possession thereof at the 
sum of $850. To the report of the appraisers plaintiff 
filed objections, which were overruled. Subsequently, 
one W. Il. Atwood was permitted to intervene, setting 
up in his petition, infer alia, that he had purchased all 
the interest of the defendant in the premises and is the 
owner thereof, and praying that he be awarded the value. 
of the improvements made by the defendant and the 
aniount of the taxes paid by the latter, with interest. 
Plaintiff presented to the court below an application, 
or motion, for judgment for $1,200 for rents and profits 
which acerned prior to the commencement of the action, 
which was denied, and thereupon, on June 22, 1895, judg- 


650 NEBRASKA REPORTS. [ VoL. 58 


La Bouty v. Lundgren. 


ment was rendered against the plaintiff and in favor of 
defcndant for the sum of $1,139.16, the same being a sum 
cqual to the amount found to have been paid by him for 
taxes on the lands and to redeem the same from tax sale 
with interest thereon, and also for the value of the iin- 
prevements in excess of the amount of rents and profits 
received by defendant after the service of summons in 
the case. Plaintiff has prosecuted error. 

The judgment in favor of defendant in the sum of 
$1,439.16 was entirely erroneous and must be set aside, 
since the record before us shows that whatever title or 
interest Lundgren ever had in the land had been divested 
and transferred to the intervener Atwood long prior to 
the entry of said judement, by virtue of a judicial sale 
of the property and deed issued in pursuance thercof. 
Lundgren, when the value of the improvements was as- 
sessed, had no claim of title to the real estate, was not 
in possession of the premises, and could not avail himself 
of the benefits of the occupying claimants’ act. The right 
to recover for these improvements had passed to the in- 
tervener. 

The court did not. err in denying the application of 
plaintiff to ascertain the value of the rents and profits 
for the four years preceding the bringing of the suit, for 
the reason that the application was not seasonably made. 
Plaintiff should have proven his damages on the trial 
which terminated in the rendition of the ejectment judg- 
ment. The clause attached to the judgnient quoted above 
is not broad enough to permit the recovery of reuts and 
profits which accrued prior to the issuance and service of 
summons, but as we construe the provision, the cause was 
merely continued for the purpose of proceeding under the 
act for the relief of occupying claimants, under which 
proceeding plaintiff was entitled to have considered the 
value of rents and profits subsequent to the service of 
summons, and not prior to that time. The judgment of 


June 22, 1895, is 
REVERSED. 
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CHARLES C. KNAPP, APPELLER, V. M. I. Fisttmr mr At., 
IMPLEADED WITH ALEXANDER CHENBY, APPELLANT. 


Fittrp June 8, 1899. No. $891. 


j. Fraud: Proor. Fraud is never presumed, but must be proven. 


2. Fraudulent Conveyances: QUESTION oF Fact. Whether or not a 

transfer of property is fraudwent as to the creditors of the 

' vendor is a question of fact to be determined from the evidence 
adduced, 


ArpraL from the district court of Pawnee county. 
Heard below before STuLL, J. Affirmed. 


Conley & Fulton, for appellant. 
Story & Story, contra. 
NORVAL, d. 


On November 20, 1869, Richard C. Fisher was the owner 
of the east half of the northwest quarter of section 1, 
township 2 north, in range 10 east of the 6th principal 
meridian, and on said day, by warranty deed, he conveyed 
said premises, with other lands, to one Adam Christo- 
pher, which deed was placed upon record on December 
6, 1869. Mary D’Arcy, now deceased, on November 235, 
1873, obtained a judgment in the county court of Jersey. 
county, in the state of Illinois, against said Fisher and 
one John Christopher for the sum of $475.50. Mary 
DArcy afterwards brought suit on said judgment in the 
district court of Pawnee county, this state, aided by at- 
tachment, the premises above described were seized un- 
der the writ of attachment, and Fisher being a non-resi- 
dent of Nebraska, service by publication was made in the 
cause. On October 19, 1876, Mary D’Arcy obtained judg- 
ment in said action against Fisher for $624.08 and an 
order of the court was entered for the sale of the attached 
property. The land already described was sold by the 
sheriff, in pursuance of the said order, to Mary D’Arcy, 
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which sale was confinned by the court on April 12, 1877, 
and on June 11, 1877, the sheriff executed and delivered to 
her a deed for the property, which deed on the same day 
was duly recorded in Pawnee county. On August 12, 
1887, Mary D’Arcy died, leaving as her only heirs at law 
her grandson, Alexander Cheney, one of the defendants 
herein, and a daughter, Mrs, Ann C. Tessee, who inher- 
ited said decedent’s property. On October 18, 1898, Adam 
Christopher and wife conveyed said real estate to Charles 
C Knapp, the plaintiff and appellee herein, and the deed 
was recorded December 8, 1893. Frank kamen and wife 
made a quitclaim deed of the property to Knapp on No- 
vember 15, 1895, who on lebruary 17, 1896, instituted 
this suit in tie court below to quiet the title to the land 
hereinbefore mentioned, claiming that the sheriff's deed 
passed no title to the praperty to Mary D'Arcy, and that 
the proceedings upon which it was founded constituted 
no notice to the plaintiff of her rights in the land, since 
Adam Christopher was not a party to the attachment 
suit. Alexander Cheney asseris title to the premises 
through his grandmother, Mary D’Arcy, deceased, claim- 
ing that the deed froin Iisher to Adam Christopher was 
without consideration, aud made fer the purpose of de- 
frauding Mary D’Arcy and other erediters of said Fisher, 
and that plaintiff is not au innocent purchaser for value. 
The decree was for plaintiff, and Cheney appeals. _ 

It is couceded by counsel for the latter if Mary D’Arcy 
acquired no interest in the premises in controversy prior 
to her death, appellant has no interest therein, and the 
decree of the district court should accordingly be sus- 
tained. The record before us discloses a perfect chain 
of title from the United States to plaintiff, which would 
entitle him to the relief demanded, unless title to the 
property was acquired by Mis. D’Arcy by virtue of the 
sheriff's decd issued in pursuance of the proceedings in 
the attachment case already meutioned. If Richard C. 
Tisher at the conmencentent of that action had no in- 
terest in the property subject to attachment, then it is 
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obvious that no title passed by the sheriff's deed. Long 
prior to the levy of the attachment I°isher had conveyed 
the legal title to the premises to Adam Christopher, plain- 
tifl’s grantor. But it is strenuously insisted that the last 
conveyance was fraudulent as to the creditors of Iisher. 
It is true such an issue was raised by suitable averments 
in the answer and cross-petition of Cheney, but the aver- 
ments therein upon that subject were denicd by the reply 
of the plaintiff. The burden was upon Cheney to prove 
that the property was transferred for the purpose of 
hindering, delaying, or defrauding creditors. In the ab- 
sence of evidence to the contrary, honesty and fair deal- 
ing, in all transactions, is to be presumed. A perusil of 
the evidence contained in the bill of exceptions fails to 
reveal that Fisher was indebted to the plaintiff, or to any 
one else, at the time he executed the deed to the premises 
to Adam Christopher. The judgment of Mrs. D’Arcy 
against Fisher in the county court of Jersey county, IIli- 
nois, was not obtained until more than four years after 
the making of this deed, and the cvidence is silent as to 
the date the indebtedness was contracted on which said 
judgment was predicated. It not having been shown that 
the judginent of Mrs. D'Arcy against Fisher was founded 
upon a debt which was in existence at the date of the 
execution of the deed to Christopher, or that Fisher was 
at that time indebted to any one, he had the undoubted 
right to make such disposition of his property as he de- 
sired, either with or without consideration. This princi- 
ple is too familiar to require the citation of authorities to 
sustain it. The dced to Christopher conveyed to him the 
legal and equitable title, and henee Ifisher had no at- 
tachable interest in the property which was subject to 
attachment, and the shcriff’s deed constituted a cloud 
upon the title of plaintiff inthe premises. The conclusion 
announced makes the consideration of the other ques- 
tions argued by counsel unnecessary. The decree is 


APFIRMED. 
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CHARLES W. SANFORD, APPELLEE, V. SARAH H. Moonrn, 
APPISLLANT. 


FILED JUNE 8, 1899. No. 8915. 


1. Tax Sale: IrreGuLaritigs: LizN oF PurRcHAsER. Mere irregular- 
ities in conducting a sale of real estate for delinquent taxes 
legally assessed will not defeat the lien of the purchaser at such 
sale. 


2. TENDER TO PuRCHASER. A tender to a tax purchaser of a 


Jess sum than is due will not discharge his lien. 


1 
APPLEAL from the district court of Saunders county. 
Heard below before SEDGWICK, J. A/firmed., 


Simpson & Sornborger, for appellant. 
HT. A. Reese, contra, 


Norvau, J. 


This is an appeal from a decree foreclosing a tax-sale 
certificate. It is urged by the defendant, as a reason why 
plaintiff is net entitled to a tax lien, that the real estate 
was not sold by the county treasurer of Saunders county 
to the plaintiff at a public sale, but that the premises 
were sold privately, without having been offered at public 
sale. This contention is based upon the fact that the 
treasurer did not formally adjourn the tax sale from day 
to day, and that that official failed to publicly cry each 
parcel of land offered and sold. But these irregularities 
did not defeat the lien of the purchaser, for by section 
142, article 1, chapter 77, Compiled Statutes, a tax sale 
is not invalidated by “the failure of the treasurer to ad- 
journ such sale from time to time as required by Jaw, or 
any irregularity or informality in such adjournment; the 
failure of the county treasurer to offer any real estate for 
sale at public sale which may afterwards be sold at pri- 
vate tax sale, and any irregularity or informality in the 
manner or order in which real estate may be offered for 
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gale at public sale.” These matters are by statute desig- 
nated irregularities merely, which do not affect the sale 
of real estate for delinquent taxes, to such an extent as to 
deprive the purchaser of his lien. Plaintiff submitted to 
the county treasurer a bid on paper for the real estate in 
dispute, and other lands, offering the amount of delin- 
quent taxes thereon with interest, penalties, and costs. 
No other bid was offered by any person. The property 
was sold to plaintiff on his bid, and a certificate of sale 
issued to him, No fraud in the conduct of the sale is al- 
leged or shown, and although the sale was irregular it 
was not absolutely void. The supreme court of Iowa, in 
Leavitt v. Watson, 37 Ta. 94, in considering a similar sale, 
used this language: “Now it may be conceded that if the 
lands in question were sold according to this custom or 
habit of the treasurer, viz., of réceiving bids on paper, and 
if no further bids were made for the same land, to enter 
it as sold to such bidder without publicly crying the bid, 
and without publicly striking down the land as sold, such - 
sale would not be made in the manner required by the 
statute, yet it would be a sale in fact nevertheless. The 
evidence of the treasnrer shows that his custom was to 
publicly offer the lands for sale for the taxes delinquent 
thereon; that if bids were handed in, and there were no 
other bids for the same land, he entered the same as sold 
without further offering the land for sale. Now while 
this may have been irregular and not according to the 
manner in which the sales ought to have been made, it is, 
nevertheless, a sale in fact. * * * The position of ap- 
pellee’s counsel is that unless the sale is a legal one, it is 
to be treated as no sale whatever, and the argument is 
that the sale is not legal unless made in strict compliance 
with the directions of the statute. To adopt this view 
would be to constitute the manner of making the sale the 
essential thing, whereas the sale is the essential matter. 
* * * Tn order to divest the title of the owner of lands 
by a sale thereof for taxes, there must be a sale in fact, 
but it is not essential that it should be in form and 
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manner as the law directs.” To the same effect are 
Slocum v. Slocum, 830 N. W. Rep. [Ia.] 562; Dodge v. Hm- 
mons, 9 Pac. Rep. {JXan.] 951. The taxes for which the 
real estate was sold were legally assessed, and under the 
repeated decisions of this court the purchaser acquired 
a lien on the property. (Medland v. Cornell, 57 Neb. 10, 
and cases there cited.) 

Lastly, it is argued that the receipt by the county treas- 
urer of $84.56 from defendant on December 24, 1891, dis- 
charged plaintiff’s lien. This sum did not cover the en- 
tire amount then due plaintiff on his tax certificate and 
did not discharge the lien. Moreover, the record shows 
that the treasurer did not receive the money officially, 
but as agent merely of the defendant for the purpose of 
tendering the same to the plaintiff. The decree is right, 
and must be ° 

AFFIRMED. 


Y. W. WILLIAMS v. A. J. MCCONAUGHEY. 
Fitrep JUNE 8, 1899. No. 8928. 


1. Instructions: Issurs. Instructions should be confined to the is- 
sues in the case. 


2. : COXxFLIcTING STATEMENTS. An erroneous instruction is 
not cured by merely giving another on the same subject stating 
the rule correctly. 


Error from the district court of .Hamilton county. 
Tried below before WHEELER, J. MReversed, 


Hainer & Smith, for plaintiff in error. 


W. A. Prince and Howard M. Kellogg, contra. 


Norval, J. 

This was replevin by Y. W. Williams to recover a stock 
of merchandise seized by the defendant, as sheriff, under 
certain writs of attachment issued in favor of the cred- 
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itozrs of Thomas Upton. The verdict was for the defend- 
ant, and to reverse the judgment entered thereon is the 
purpose of this proceeding. There was evidence intro- 
duced on behalf of plaintiff tending to show that he was 
cnéeaged in the mercantile business at the town of Brom- 
field, and on July 7, 1893, being the owner of the stock of 
goods in controversy, sold the same to his brother-in-law, 
Thomas Upton, for $1,213.08; that of this sum $200 was 
at the time paid in cash, and Upton gave Williams his 
promissory note for the balance, due in three months, 
without interest; that Upton took possession of the stock 
and cavried on the business until December 26, 1893, and 
at that time, being unable to pay plaintiff, he sold the 
stock to Williams for $1,295.07, its full invoice price, re- 
ceiving $236 cash, his said note for the sum of $1,013.08, 
and a book account of $46. Possession of the goods was 
given plaintiff. While Upton was carrying on the busi- 
ness he became indebted to the attaching creditors for 
goods purchased. The resale of the goods to plaintiff is 
assailed as being fraudulent, and the testimony upon 
that issue is conflicting. It was ample to sustain a ver- 
dict for either party. This is conceded by the plaintiff. 
It is insisted that the court erred in giving instruction 
No. 16 on its own motion, a copy of which follows: “The 
defendant charges fraud in the transactions of the sale 
and delivery of the stock of goods in controversy by the 
plaintiff to his brother-in-law, Thomas Upton, and the 
sale and transfer of said stock of-goods by Thomas Upton 
back to the plaintiff. The burden of proof is upon the de- 
fendant to establish that one or both of.such transactions 
were fraudulent, by a preponderance of the evidence, to 
entitle defendant to a verdict in his favor. But a fraud- 
ulent sale and transfer of property may be proven by 
showing the existence of other facts or circumstances sur- 
rounding or connected with the transaction tending to 
show a fraudulent intent on the part of the parties to such 
sale or conveyance, or tending to show a purpose not con- 
sistent with an honest intent; and if you find from the 
46 
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evidence that the stock of goods in controversy was sold 
Ly the said Thomas Upton to the plaintiff, and if you fur- 
ther find from the evidence that said Thomas Upton and 
the plaintiff intended by such sale and transfer to hinder 
and delay, and defraud the creditors of said Thomas Up- 
- ton and not to secure the payment only of an actual and 
honest indebtcduess of said Upton to said Williams, then, 
and if you so find, your verdict should be for the defend- 
ant.” Manifestly this instruction was prejudicially erro- 
neous. It advised the jury, in effect, that if the defendant 
established by a preponderance of the evidence fraud in 
either one of the sales—the sale from Williams to Upton, 
or that from the latter to the former—then the defendant 
was entitled to a verdict. Upon the trial no evidence was 
given tending in the least-to impeach the sale of the 
stock from Williams to Upton, but the good faith of that 
transaction was established beyond controversy. Had 
that sale been never so fraudulent, it would not have jns- 
tified a verdict in favor of the sheriff, since the property 
was attached as belonging to Upton, and he acquired no 
title except as through Williams. In the lancuage of 
counsel for plaintiff: “If the transaction of sale from 
Williams to Upton was fraudulent, the attachment plain- 
tiffs ratified and confirmed it. They are in no position to 
question it in the least. They had no dealings with Will- 
jams at all. They had none with Upton until after he 
acquired the stock from Williams. Even if the acquisi- 
tion of the stock by Upton from Williams was fraudulent, 
the attachment plaintiffs were not prejudiced thereby. 
They can gain no rights by impeaching the title of Upton. 
Their claim must necessarily be through Upton. They 
may rot at one and the same time impeach his title and 
found rights upon it. They may not at once both repro- 
bate and approbate; ‘blow hot and cold.’” As the sale 
from Williams to Upton was not and could not be as- 
sailed by the defendant, the instruction was clearly mis- 
leading. It submitted to the jury a question not before 
them. Instructions should be confined to the issues in 
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the case. (Frederick v. Kinzer, 17 Neb. 366.) While it is 
true, as argued by counsel for defendant, that instruc- 
tions must be construed together, yet an erroneous para- 
graph of a charge is not cured by another instruction 
stating the rule correctly. (Carson v. Stevens, 40 Neb. 112; 
Richardson v. Halstead, 44 Neb. 606; Metz v. State, 46 Neb. 
547.) For the reason stated the judgment is 


REVERSED. 


Wiuuits & CoMPANY Vv. ARENA Fruit COMPANY, 
Fitrp JuNE 8, 1899. No. 8909. 


1. Conflicting Evidence: Rrvirw. Conflicting evidence will not be 
weighed on review in error proceeding. 


2. Review: RuLincs oN EVIDENCE: OnJecTions. An objection to the 
admissibility of testimony cannot be raised for the first time 
in this court. 


3. Affidavits: Britt oF Exceptions. Affidavits used on the hearing 
of a motion for a new trial, to be considered in the supreme 
court, must be embodied in a bill of exceptions. 


Icerror from the district court of Harlan county. 
Tried below before BEAL, J. Affirmed. 


John Everson, for plaintiffs in error. 
D. 8. Hardin and W. 0. Woolman, contra. 


NoRrVAL, J. 


Willits & Co., of Alma, sued the Arena Fruit Com- 
pany, of St. Joseph, Missouri, to recover $10 as damages 
for non-delivery of five barrels of Cape Cod cranberries, 
which the former claim to have bought from the latter. 
The plaintiffs have prosecuted error from the judgment 
rendered against them. 

The first assignment of error, that the verdict is not 
sustained by the evidence, is not well taken. The evi- 
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dence adduced on behalf of the defendant on the trial is 
te the effect that it did not sell, or agree to deliver, to 
plaintiffs five barrels, or any other quantity, of cranber- 
ries; that some time in November, 1892, a Mr. Peck so- 
licited and received from the plaintiffs an order for five 
Larrels of Cape Cod cranberries at the price of $6.50 per 
barrel, which order Mr. Peck forwarded by mail to the 
defendant and it rejected the same, and declined to fill 
it, and plaintiffs were at once so advised of the fact; that 
Mr. Peck was never in the employ of defendant, and had 
no authority from the latter to make sales of goods for 
it. While the evidence introduced on behalf of the plain- 
tiffs tended to establish a contract of sale, the jury were 
fully justified in reaching the conclusion that Mr. Peck 
had no actual or apparent authority to bind the defendant 
in the transaction. The rule that a verdict reached on 
a consideration of conflicting evidence will not be dis- 
turbed on review is applicable here. 

Complaint is made of the admission in evidence by de- 
fendant of a letter-press copy of a letter purported to 
have been written by the Arena Fruit Company to plain- 
tiffs. A complete answer to this contention is that the 
record fails to show that plaintiffs objected or excepted 
to the adinission of this piece of evidence in the trial 
court. The ruling, therefore, is not available here. (/J1rT- 
but v. Hall, 39 Neb. 889; Ripert v. Penner, 35 Neb. 587.) 

Lastly, it is urged that prejudicial error was committed 
in the jury taking to their room, and retaining while de- 
liberating on their verdict, the depositions read at the 
trial on behalf of the defendant: The record does not 
sufficiently show that the jury had any depositions or 
other papers with them while considering of their ver- 
dict. Affidavits in support of a motion for a new trial 
tending to establish the misconduct charged are con- 
tained in the transcript, but not having been embodied 
in the bill of exceptions, must be disregarded here. 
(Wright v. State, 45 Neb. 44; Norfolk Nat. Bank v. Job, 48 
Neb. 174; Gray v. Godfrey, 48 Neb. 672; National Lumber 
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Co. ‘v. Ashby, 41 Neb. 292; Houston ov. City of Omaha, 44 
Neb. 63.) No reversible coror appearing on the face of 
the record, the judgment is 


AFFIRMED. 


SCOTTISH-AMERICAN MorrGackh COMPANY, APPELLEN, V. 
W. G. NYE ET AL., APPELLANTS. 


FinEep JUNE 8, 1899. No. 8935. 
i. Judicial Sales: APPRAISEMENT: OIJECTIONS. Objections to the ap- 


praisement of property for the purpose of judicial sale must be 
made in the district court prior to the sale. 


2. Dercty Surrir. A deputy sheriff may perform any act 
for his principal in making a foreclosure sale. 
3. APPRAISEMENT. But one appraisement of real estate is 


required to be made until the property has been twice adver- 
tised and twice offered for sale, 


APPEAL from the district court of Buffalo county. 
Heard below before GREENE, J. Affirmed. 


Fred A. Nye, for appellants. 
Dryden & Main, contra. 


Norval, J. 


A decree foreclosing a real estate mortgage was en- 
tered in this cause in the district court of Buffalo county, 
the property was sold thereunder by the sheriff and the 
sule confirmed, aud defendants have prosecuted an ap- 
peal from the order of confirmation, urging as reasons 
why the sale should not be confirmed: I’irst, that the ap- 
praisers were summoned and sworn by the sheriff while 
his deputy acted for him in making the appraisement; 
and second, that the appraisement was made one year 
prior to the sale. 

The first objection urged against the souhnatien can- 
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not be sustained, since it was urged in the trial court 
for the first time after the sale had taken place. It is 
the settled law of this state that objections to the ap- 
praisement of property for the purpose of judicial sale 
must be made prior to the sale. (Echlund v. Willis, 42 Neb. 
737; Burkett v. Clark, 46 Neb. 466; Overall v. AfcShane, 49 
Neb. 64.) Moreover, the appraisement was not vitiated 
by reason that the deputy sheriff assisted in making the 
same. “(Nelraska Loan & Building Assn v. Marshall, 51 
Neb. 584; Mumer v. MeNiuley-Lanning Loan & Trust Co., 
52 Neb. 705.) If a deputy may act for his principal in 
making judicial sales, as this court has held in the cases 
cited, it logically follows that le may perform any act 
or acts necessary in making such sales, including the 
appraisement of property. The deputy acts for and in 
behalf of his principal, and the official acts of the deputy 
are, in legal effect, those of his principal. If a deputy 
sheriff assists in appraising property under a decree of 
foreclosure, he alone, and not his principal, must make 
the sale, is the argument advanced by defendants’ coun- 
sel. If this be true, then if after a deputy sheriff has 
made an appraisement he should resign or die, his prin- 
cipal could not go on and complete the sale. We cannot 
yield assent to such a doctrine, but the better rule is 
that any act necessary to make a legal sale under a de- 
cree of foreclosure may be performed by a deputy sheriff, 
and the remainder of the acts may be discharged by the 
sheriff himself. 

The appraisement was made more than a year prior 
to the sale, but this alone did not affect the validity of 
the sale. The appraisement had been made under a 
former order of sale, and being valid, there was no au- 
thority for making a new appraisement until the property 
had been twice offered for sale, (Burkelt v. Clark, 46 Neb. 
466.) The order assailed ig 

AFFIRMED, 
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JANE LH. LAUNE, ADMINISTRATRIX, APPELLANT, V. LOUISA 
J. HAUSER PT AL., APPELLEES, AND Cassius L. LAUNE, 
APPELLANT. 


FILED JUNE 8, 1899. No. 10457. 


1. Mortgage-Foreclosure: APPOINTMENT OF RECEIVER. A receiver will 
not be appointed on foreclosure when the debtor is insolvent, 
merely because the property at some future time may become 
insufficient to pay the mortgage debt. 


2. : : Hommsreap. Ordinarily, a receiver will not be ap- 
pointed in a foreclosure suit, when the mortgaged property is 
the homestead of the mortgagor, 


APPEAL from the district court of Lancaster county. 
Heard below before CornisH, J. Affirmed. 


Halleck F. Rose, Wellington H. England, Roscoe Pound, 
and S. B. Laune, for appellants. 


References as to appointment of receiver where mort- 
gaged premises are occupied as a homestead: Lowell v. 
Doe, 44 Minn. 144; Bromley v. MfcCall, 18 8S. W. Rep. [Iy.] 
1016; Callanan v. Shaw, 19 Ta. 183; Cone v. Combs, 18 Fed. 
Rep. 576; Hoge v. Hollister, 8 Baxt. [Tenn.] 533; Harris 
v. United Savings Fund & Investinent Co., 146 Ind. 265; 
Schreiber v. Cary, 48 Wis. 208; Marshall-IUsley Bank v. 
Cady, TT N. W. Rep. [Minn.] 831. 


Daniel F. Osgood, contra: 


The law authorizing appointment of a receiver in mort- 
gage-foreclosure does not apply to a case where the prem- 
ises are occupied as a homestead. (Chadron Loan & Build. 
ing Ass’n v. Smith, 58 Neb. 469.) 


~ 


NORVAL, J. 


A decree was entered in this cause in the district court 
foreclosing a real estate mortgage, upon which an order 
of sale issued, the property sold thereunder to one Cas- 
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sius L. Laune, and the sale in all respects approved and 
confirmed. Within twenty days from the confirmation 
Louisa J. Hauser, one of the mortgagors, gave a super- 
sedeas bond, in the sum fixed by the court, for the purpose 
of staying proceedings during the pendency of an appeal. 
Subsequently the plaintiff and said Cassius L. Laune, 
purchaser, applied to the district court for the appoint- 
ment of a receiver, which application was refused. Louisa 
J. Hauser appealed from the order confirming the sale 
and the plaintiff and Cassius L. Laune prosecuted a cross- 
appeal from the order denying the appointment of a re- 
ceiver, which cross-appeal has been advanced by this 
court for hearing, and a submission taken of that branch 
of the cause. No controverted question of fact is pre- 
sented for consideration, since no bill of exceptions con- 
taining the evidence has been preserved. The findings 
of the trial court responsive to the issues, therefore, must 
control, 

It appears from the findings that Louisa J. Hauser, 
who is in possession of the mortgaged premises, and 
who alone executed the note secured by the mortgage, is . 
insolvent and financially irresponsible, and it is insisted 
that a receiver should be appointed because the mort- 
gaged property is wholly insufficient to pay the debt. If 
the premises were true, the conclusion of counsel stated 
above might be irresistible; but the record fails to show 
the mortgaged premises inadequate to pay the claim of 
plaintiff, while on the other hand the court below found 
that the amount of the debt, interest, taxes, and costs 
aggregated the sum of $3,206.89, and that the value of 
the mortgaged real estate was $3,850, so that there was 
no foundation for the contention that the property is 
probably insufficient to cover the indebtedness secured 
by the mortgage. Itis urged that by the time the cause is 
reached in this court on the appeal from the order of 
confirmation that the debt will exceed the value of the 
property. This fact alone is insufficient ground for the 
appointment of a receiver, The Code of Civil Procedure, 


Vou. 58] JANUARY TERM, 1899. 665 


Holbert v. Chilvers. 


section 266, authorizes the appointment of a receiver in 
an action to foreclose a mortgage when the mortgaged 
premises “is probably insufficient to discharge the mort- 
gage debt.” This provision is only applicable when it is 
disclosed at the time the application is made, or acted on, 
that the property is then probably inadequate to meet 
the indebtedness. It does not authorize the appointment 
of a receiver merely because at some date in the future 
the property may become insufficient to pay the mort- 
gage, as it cannot be known that the mortgage debt will 
not be discharged before such date has arrived. 

Again, it fully appears from the findings of the trial 
court that the mortgaged property is occupied by the 
debtor as a homestead. The case, therefore, falls squarely 
within the decision in Chadron Loan & Building Ass’n v. 
Smith, 58 Neb. 469, where it was held that the remedy 
of appointment of receiver on foreclosure was not ap- 
plicable when the mortgaged property is tlie debtor’s 
homestead. In that case a receiver was sought pending 
a stay, while here the application for a receiver was made 
after sale and confirmation. But this distinction is un- 
important. An appeal has been taken from the con- 
firmation and a supersedeas bond given, so that the order 
confirming the sale is not operative pending the appeal. 
The order refusing a receiver is 

AFFIRMED. 


EF. C. Hotprrr v. WILLIAM B. CHILVERS ET AL. 
FILED JUNE 8, 1899. No. 8911. 


1. Conflicting Evidence: Review. Where the evidence is conflicting, 
it is not the province of this court to examine it further: than 
to see that there is sufficient to justify the conclusion reached. 


2. Instructions: Review. Where instructions correctly state the 
propositions they assume to cover and fairly submit to the jury 
the only controverted question in the case, the verdict will not 
be disturbed, 


666 NEBRASKA REPORTS. [ VoL. 58 


Hioibert v. Chilvers. 


Error from the district court of Pierce county. Tricd 
below before ROBINSON, J. Affirmed. 


H. Z. Wedgwood, for plaintiff in error. 
Benjamin Lindsay, contra. 


SULLIVAN, J. 

This action was commenced in the district court of 
Pierce County by William B. Chilvers and Irene FE. Chil- 
vers to recover from I. C. Holbert and Willian H. Mast 
a balance alleged to be due upon a contract for the sale 
of a town lot. The cause was tried to a jury, who found 
in favor of Mast and against Holbert. Judgement was 
rendered on the verdict, and by this proceeding in error 
the record is brought here for review. 

I’'rom the pleadings and evidence it appears that the 
Chilvers sold lot 2, in block 4, of Chilvers’ Addition to 
the village of Pierce to Holbert, and about the same time 
sold an adjacent or adjoining lot to Mast; that the de- 
fendants afterwards exchanged these lots, each assuming 
the unpaid purchase price of the lot acquired by the ex- 
change. ‘The issue submiited to the jury was whether 
the plaintiffs had released Holbert from his agreement to 
pay for lot 2 in consideration of the premise of Mast to 
pay the balance due upon the purchase price of said lot. 
It is contended that the verdict is not sustained by suf- 
ficient evidence. We think it is. It is true that Mr. 
Chilvers knew of the exchange between the defendants; 
that he expressly consented to it and attested the assign- 
ment written on the back of Holbert’s contract of pur- 
chase. It is also true that there was testimony to the 
effect that Mr. Chilvers accepted Mast’s agreement to pay 
for the lot and discharged Holbert from his obligation; 
but this is expressly denied by Chilvers. The evidence 
was conflicting, and the jury having decided the issue, it 
is not the province of this court to review such determina- 
tion or to examine the testimony further than to see that 
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there was sufficient evidence to justify the conclusion 
reached. 

A general complaint is made of the iAgenuetions given, 
but we think they correctly state the propositions whicl 
they assune to cover and fairly submit to the jury the 
only controverted question in the case. The judgment is 


AFFIRMED. 


JouNx Dospry Vv. WESTERN MANUFACTURING COMPANY. 
FinEn JUNE 8, 1899. No. 8527, 


1. Ruling on Motion: Review. It is not error to deny a motion 
which cannot be allowed substantially in the form in which 
it is presented. 


2. Review: REVERSAL: Presvpiciat Ernor. To warrant the reversal 
of a judgment it must affirmatively appear from the record that 
the ruling with respect to which error is alleged was prejudicial 
to the rights of the party complaining. 


REHEARING of case reported in 57 Neb. 228. Judgment 
below reaffirmed, 


Henry Nunn, for plaintiff in error. 
rank J. Taylor and frank H. Woods, contra. 


SULLIVAN, J. 


This action, brought by the Western Manufacturing 
Company against John Dobry in the district court of 
Howard county, was aided by attachment. There was 
also filed an affidavit { in garnishment, under section 207 
of the Code of Civil Procedure. After service of the writ 
and notice the defendant moved to dissolve the attach- 
ment and dismiss the garnishee, because the affidavits 
upon which the ancillary proceedings were based had 
been taken by one of the attorneys representing the 
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plaintiff in the cause, and for the further reason that 
the facts alleged as grounds for the attachment were 
false. Before the motion to dissolve was submitted the 
court sustained an application for leave to cure the ir- 
regularity in the attachment affidavit. Thereupon both 
affidavits were sworn to before the clerk of the district 
court. Afterwards the defendant's motion was presented, 
considered, and overruled. 

It is contended that the amendment of the affidavit in 
garnishment, being made without express authority, was 
ineffective and could not have been considered by the 
court in disposing of the motion. We do not concede the 
soundness of this position, but we will not stop now to 
refute it, as the rwing was clearly right and must be sus- 
tained in any view of the matter. That the defect in the 
attachment affidavit was cured by the second verification 
is admitted. The defendaxt’s motion was directed against 
both affidavits. Its purpose was to obtain an order 
quashing both proceedings. It could not have been. 
granted in the form in which it was presented, and con- 
sequently it was not reversible to overrule it as an en- 
tirety. This rule of practice is established by numerous 
decisions. (eens v. Gaslin, 24 Neb. 310; McDuffie v. Bent- 
ley, 27 Neb. 380; Fox v. Graves, 46 Neb. 812; Hudelson v. 
First Nat. Bank, 56 Neb. 247, 76 N. W. Rep. 570.) 

The allegations upon which the order of attachment 
was issued having been traversed, the plaintiff moved 
the court for permission to call A. U. Dann as a witness 
to testify in open court on the trial of the ixsue. On April 
25, 1894, this motion was sustained and the defendant 
excepted. The ruling is here assigned for error. The 
hearing on the motion to discharge the attachment was 
had June 25, 1894. The evidence submitted at that time 
is not in the record, so we have uo means of knowing 
whether Dann testified to any material fact. Indeed, it 
does not appear that he gave any testimony at all, or 
that he was even called as a witness. Certainly, under 
these circumstances, it cannot be said that the defendant 
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was prejudiced by.the ruling of which he complains. The 
judgment will stand 


: AFFIRMED, 
Harrison, C. J., did not sit. 


Srmcurrry INVESTMENT COMPANY, APPELLER, V. EDWARD 
R. StzpR ET AL., APPELLANTS. 


FILED JUNE 8, 1899. No. 8919. 


Mortgage-Foreclosure: APPRAISEMENT: Sark. It is too late, after 
a sale of real estate under a decree of foreclosure, to question 
the correctness of the appraisement except for fraud. 


APPEAL from the district court of Lancaster county. 
Heard below before Houmss, J. Affirmed. 


C. A. Atkinson, for appellants, 
Samuel J. Tuttle, contra. 


SULLIVAN, J. 


This is an appeal from an order of the district court 
of Lancaster county confirming a sale of real estate made 
under a decree of foreclosure. The appellants contend 
that the appraisers erred in deducting from the gross 
valuation of the property state and county taxes in excess 
of the amount actually due thereon, and that, this error 
being eliminated, it appears the premises did not sell for 
two-thirds of the value of the debtor’s equity. The. ob- 
jection to the appraisement was not made and filed before 
the sale, and is not now entitled to be considered. By 
section 491d of the Code of Civil Procedure it is made 
the duty of an officer holding an appraisement of real 
estate to deposit a copy thereof in the office of the clerk 
of the district court of the proper county before the sale 
is advertised. The object of this statute is to afford par- 
ties interested an opportunity to examine the appraise- 
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ment and move to set it aside for cause before the sale 
occurs. (Vought v. Foxworthy, 38 Neb. 790; Burkett v. 
Clark, 46 Neb. 466.) It is too late after the sale to ques- 
tion the correctness of the appraisement, except for fraud. 
(Kearney Land & Livestincnt Co. v. Aspinall, 45 Neb. 601.) 
The order is 

AFFIRMED. 


M. E. ANDERSON V. McCroup-Lovr Livre Srock CoMMIs- 
SION COMPANY ET AL. 


FILED JUNE 8,1899. No. 8934 


1. Mortgage-Foreclosure: CHANGE IN Drcren. A decree of foreclos- 
ure, after the final adjournment of the term at which it was 
rendered, cannot be changed in any essential particular without 
due notice to parties interested and an opportunity to be heard. 


ENFORCEMENT. After the adjournment of the term 
the court retains jurisdiction for the purpose of enforcing the 
decree, but not for the purpose of destroying it. 


2. 


3: Mortgage: RECITALS IN RELEASE: EXvipENCcE. A release of a mort- 
gage which recites that the entire debt has been paid, but re- 
leases only a portion of the mortgaged property, is not con- 
elusive evidence of the fact recited. 

4, Liens: Richt of Juniog Lizyor To REDEEM. A jurior incum- 


brancer is entitled to redecm a senior ineumbrance and to an 
assignment of the security redeemed. 


5. Mortgages: RELEASE By SENIOR MORTGAGEE. The release by a 
senior mortgagee of a portion of the mortgaged property will, 
if made with notice of a junior mortgage, operate in favor of 
the junior mortgagee as a satisfaction of the senior mortgage to 
the extent of the value of the property released. 


Error from the district court of Hitchcock county. 
Tried below before WELTY, J. Affirmed. 


L. H. Blackledge, for plaintiff in error. 


‘A. J. Rittenhouse and Duffie € Van Dusen, contra, 
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SULLIVAN, J. 


Lydia Wray and James 8. Wray, being the fee owners 
of four lots in the village of Culbertson and a ten-acre 
strip on the Frenchman creek adjacent to the village, 
mortgaged the same to the McCloud-Love Live Stock Com- 
mission Company to secure an indebtedness. This mort- 
gage was duly recorded in the office of the county clerk 
of Hitchcock county and became a first lien on the prop- 
erty therein described. The Wrays afterwards execnted 
a mortgage on the four lots to John Wyett, and he as- 
signed it to M. E. Anderson. In an action bronght by the 
commission company to enforce its lien the mortgagees 
and Anderson were made parties defendant, and on May 
18, 1894, the district court rendered a decree of foreclos- 
ure on both mortgages, directing therein that the plaintiff 
resort for satisfaction of its decree to the ten-acre tract 
before selling the four lots which were Anderson’s only 
security. The execution of the decree was stayed by an 
application filed in conformity with the statute. In Au- 
gust, 1894, as an element in the adjustment of a law ac- 
tion pending between the plaintiff and Wray, it was 
agreed that the ten-acre tract should be released from 
the lien of the plaintiff’s mortgage. In pursuance of this 
agreement the following instrument was executed, ac- 
knowledged, and recorded in the proper office: 

“RELEASE OF MORTGAGE. 

“In consideration of the payment of the debt named 
therein, I release the mortgage made by Lydia Wray and 
James T. Wray to McCloud-Love Live Stock Commission 
Company on the folowing described property, situated 
in county of Hitchcock and state of Nebraska, to-wit: 
Commencing at the 8. E. corner of lot No. 3 of section 
17-3-31 west of 6th P. M., on the north bank of the I*'rench- 
man river, thence north on quarter-section line 6 chains, 
thence west at right angles 18 chains and 13 links, thence 
south at right angles 8 chains to river bank, thence east 
along the bank of said Frenchman river to place of be- 
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ginning, containing ten acres, according to survey; which 
was recorded on September 8, 1890, in book 9 of mort- 
gages at page 215 of the mortgage records of Hitchcock 
county, Nebraska. 

“Witness my hand this 11th day of August, 1894. 

“McCLouD-LovE Live Srock COMMISSION Co., 
“L. E. Ropenes, Pres. 
“Signed and delivered in the presence of 
“O. D. BRATTON.” 


After the expiration of the stay, Anderson caused the 
four lots to be sold under the decree of foreclosure and 
became himself the purchaser at the sale. The sherift’s 
return shows that the purchase price was $1,225, but that 
no money was actually paid. On May 9, 1895, Anderson 
filed a verified application for confirmation of the sale, 
alleging therein that the plaintiff’s mortgage had been 
fully satisfied and released of record. The court found 
the facts alleged to be true, confirmed the sale, and di- 
rected the sheriff to execute a deed conveying the prem- 
ises to the purchaser. The plaintiff, soon after the order 
of confirmation was entered, learned for the first time of 
the foreclosure sale and the subsequent proceedings. It 
immediately filed a petition charging that the allegations 
of fact in Anderson’s application for confirmation were 
false and were known to be so when made, and asking 
that the findings and orders based thereon be set aside. 
Anderson answered, and, after a full hearing, the court, 
upon the evidence produced, found the issues in favor of 
the plaintiff. The sale was set aside and the findings and 
orders made subsequent thereto were vacated. The value 
of the ten-acre tract was deducted from the amount due 
to the plaintiff, and an order made for the enforcement 
of the decree as thus modified. Anderson prosecutes 
error. 

The judgment is clearly right and must be affirmed. 
It is indisputably established that the mortgage debt due 
from Wray to plaintiff was not in fact paid off or satis- 
fied, and that the release executed on August 11, 1894, 
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was not intended by either of the parties thereto to af- 
fect in any way the plaintiff’s right to enforce its decree 
by a sale of the village lots; and it is just as conclusively 
shown that Anderson’s counsel had actual knowledge of 
these facts at the time the application for confirmation 
was presented. So it appears the court was induced to 
-make the order of confirmation and award the proceeds 
of the sale to Anderson by an exhibition of deceptive 
facts and a deliberate suppression of the truth. But it is 
claimed that the plaintiff should have been in court ve- 
sisting the application for confirmation, and that it has 
lost its rights by its own laches. This plea is not entitled 
to much consideration at the hands of a court that has 
been tricked into making an unjust order by the party 
presenting it. The rights of a litigant ought not to be 
sacvificed as a penalty for reposing reasunable confidence 
in the integrity of an adversary. Nowever, it is not’ 
{rue that the plaintiff was bound to be in court to pro- 
tect its rights under. the decree. When the term ad- 
jeurned the jurisdiction of the court with respect to the 
decree of foreclosure was at an end. That decree could 
not be afterwards changed in any essential particular 
without due notice and an opportunity to be heard. (5 
Ency. VI. & Pr. 1049.) The court, of course, retained 
jurisdiction for the purpese of enforcing the decree, but 
not for the purpose of destroying it. The court had au- 
thority to sell the property, but it did not have anthority 
to cancel plaintiff’s judgment or annul the lien of its 
mortgage. To the extent that it attempted to do so its 
action was void. 

Counsel for Anderson, in his brief, insists that, entirely 
independent of the intention of the parties, the inevitable 
legal effect of the release above set out was to destroy the 
lien of the mortgage on the village lots. It is claimed 
that this contention is sustained by Gadsden v. Latey, 42 
Neb. 128, and Miller v. Hicken, 92 Cal. 228, In each of 
these cases the operative part of the release expressly as- 
sumed to discharge the entire mortgage, and the question 

47 
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presented was merely one of construction. The release in 
this case, it is true, contained an adinission that tle’ in- 
cebtedness secured by the mortgage had been paid, but 
it did not purport to discharge the mortgage as to all 
the property therein described, but only as to the ten- 
acre tract. It was undoubtedly evidence that the entire 
debt had been paid, but it was not conclusive evidence’ 
of that fact. We know of no reason why the recital of 
payment which, as between the parties to the release, had 
only the force of an admission, should raise an estoppel 
in favor of Auderson who knew that the recital was false. 
Another contention made on behalf of Anderson is that 
the release of the ten-acre tract having impaired his right 
of redemption, he became entitled to a first lien on the 
four lots. Such is not the law. That a junior mortgagee 
is entitled to redeem a senior incumbrance and to an 
“assignment of the security, will not be questioned. The 
right is recognized by the decisions of this court. (Jfiller 
v. Finn, 1 Neb. 254-301; Renard v. Brown, T Neb. 449.) 
But it is not the law that a release by a senior mortgagee 
of any portion of the mortgaged property, regardless of 
its value, will operate in favor of a junior mortgagee as 
a satisfaction of the entire mortguge. The rule estab- 
lished by numerous decisions is that the release in such 
case, if made with notice of the junior lien, will be ef- 
fective as a satisfaction to the extent of the value of the 
parcel released. The principles of equity require only 
compensation to the junior incnmbrancer for what he 
has lost by the release. (Guion v. Knapp, 6 Paige Ch. LM: 
Y¥.] 35; Clowes v. Dickenson, 5 Johns. Ch. [N. ¥.] 280; 
Gaskill v. Sine, 2 Beas. [N.J.] 400; George v. Wood, 91 Mass. 
81; /glehart v. Crane, 42 Il. 261; 3 Pomeroy, Equity Juris- 
prudence sec. 1226.) The judgment of the district court is 


AFFIRMED, 
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O. H. BARNES, APPELLANT, V. WILLIAM R. Cox ET AL., 
APPELLEES. 


FILep Jone 8, 1899. No. 8893 


1, Deeds: Ricuts oF THIRD PERsonsS. An instrument transferring 
property, even though recorded, cannot be given effect to the 
prejudice of third parties who acquired rights in the property 
before the actual delivery of the conveyance. 


2. Lien of Attachment. An order of attachinent becomes a lien on 


the property attached only to the extent of the defendant’s ac- 
tial interest therein. 


3. Fraudulent Conveyance. Jivicdence examined, and held to sustain 
the finding of the trial court. 


APPraL from the district court of Pierce county. 
Heard below before ROBINSON, J. Affirmed. 


Powers & Hays, W. W. Quirey, and Benjamin Lindsay, 
for appellant. 


Robertson & Wigton, contra. 


SULLIVAN, J. 


On March 17, 1890, O. H. Barnes sued William R. Cox 
in the district court of Pierce county upon a judgment for 
the sum of $1,650 recovered in the previous January in 
one of the courts of the state of Texas. The action was 
aided by attachment, the writ being levied upon the north- 
west quarter of section 31, and an undivided half of the 
southeast quarter of section 29, in township 28 north, 
range 4 west of the 6th P. M., in Pierce county. In March, 
1892, Barnes obtained judgment in the action and an or- 
der for the sale of the attached property. Under this 
order the land in section 29 was sold to the plaintiff. 
There were no bidders for the Jand in section 31. After- 
wards Barnes instituted this suit against the appellees, 
alleging in his petition that there was of record in the 
office of the county clerk of Pierce county a deed convey- 
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ing said land from William R. Cox to John L. Cox; that, 
although such deed was fraudulent and void as to cred- 
itors, it constituted a cloud upon the owner’s title, de- 
terred bidders, obstructed the sale, and hindered plaintiff 
in obtaining satisfaction of his judgment. John L. Cox 
answered, asserting ownership of the land, but denying . 
that the conveyance by which he acquired title was made 
to hinder, delay, or defraud his grantor’s creditors. He 
asked that.his title to the entire tract upon which the 
attachment had been levied be quieted and confirmed in 
him. ‘The trial resulted in a decree dismissing the peti- 
tion and awarding the affirmative relief for which the 
answer prayed. The plaintiff brings the record here for 
review by appeal. 

The evidence in the bill of exceptions would warrant 
the court in finding the following facts: In 1883 William 
hh. Cox, who resides in the state of New York, visited 
Pierce county with his son, the defendant John L. Cox, 
and while there bought the land in section 29, taking 
the title to himself. The purchase price was $2,000. At 
the same time the son secured a timber claim, for which 
the father paid $1,000. The following year the elder Cox 
purchased the land in section 31, paying therefor the sum 
of $1,500. It was understood that the several tracts were 
purchased for the benefit of John L. Cox and that the 
title would be transferred to him as soon as he should 
repay to his father the money expended, together with 
interest thereon at the rate of six per cent. The son took 
immediate possession of the property, lived on it, im- 
proved part of it, paid the taxes, and received to his own 
use all of the profits. Between November 12, 1886, and 
May 4, 1888, Ida E. Cox, wife of John L. Cox, received 
from the executor of her father’s estate $3,408.52, which 
sum was paid over to William R. Cox and by him cred- 
ited on the indebtedness of his son. Mrs. Cox afterwards 
received from the same source something over $600, a con- 
siderable portion of which was paid to her father-in-law 
on account of the land transaction. In 41887 there was a 
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settlement between the father and son at the residence of 
the latter in Pierce county, and it was then and there 
agreed between them that the land had been fully paid 
for and that the son was entitled to receive a deed. The 
wife of William R. Cox being then in New York, a con- 
veyance could not be immediately executed. Mr. Cox, 
however, took with him when he returned home a Ne- 
braska form of deed in which he wrote with pencil a de- 
scription of the land in controversy. On March 20, 1888, 
the deed was written out, signed, and acknowledged be- 
fore a notary public in the state of New York, but was 
not actually delivered until March 17, 1890. The attach- 
ment was levied a few hours before the deed was deliv- 
ered, but. the instrument had been previously sent by the 
grantor to the county clerk to be recorded, and had been 
received by the clerk for that purpose on March 12,1890. . 
Tt is contended by the defendants that the deed took 

effect by relation from the time it was received by the 
clerk for registration, and that, therefore, the legal title 
was vested in John L. Cox prior to the levy of the attach- 
ment. Such is not the law. The case of Rogers v. Heads 
fron Foundry, 51 Neb. 39, is decisive of the question, for 
it was there held, after an elaborate review of the au- 
thorities, that the doctrine of relation cannot be given 
effect to the prejudice of third parties who acquired 
rights in the property before the actual delivery of the 
conveyance. But while it is true that the legal title was 
in the attachinent defendant at the time the writ was lev- 
ied upon the land in dispute, it does not follow by any 
means that the judgment should be reversed. The con- 
clusion of the trial court is, we think, warranted by the 
evidence. There are certainly some facts of considerable 
weight, and a number of minor circumstances, from which 
it might be fairly inferred that both of the tracts in ques- 
tion were not embraced in the arrangements made be- 
tween the father and son in 1883 and 1884, or if they 
were so embraced, that there remained an unpaid balance 
of the purchase price upon which the attachment became 
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a valid lien. But after a careful study of the entire evi- 
dence, keeping in view the intercst of defendants’ wit- 
nesses and the probable motive for making a fraudulent 
conveyance, we are disposed to think that the finding of 
the trial court is supported by a preponderance. of the 
evidence, The judgment is 

AFFIRMED. 


Cuicaao, Rock IsuaAnp & PAcIFIC RAUWAVAY COMPANY V. 
HALLECK C. YOUNG, ADMINISTRATOR. 


Firep JUNE 81899. No. 8914, 


1. New Trial: Rurinc on Motion: Recorp FOR Revirw. Alleged 
errors occurring at the trial of a law action cannot be reviewed, 
unless there is in the record authentic evidence that a motion 
for a new trial was overruled by the district court. 


2, Carriers: Injury TO PasseNcens: Piauapinc. In an action to re- 
cover for injuries sustained by a person in consequence of the 
deratlment of a railroad train upon which he was being trans- 
ported as a passenger it is not indispensable that the petition 
should allege that the injury was the result of the wrongful 
act or omission of the carrier. 


3. PRESUMPTIONS. ‘The presumption in such 
ease is that the accident was caused by the carrier’s negligence, 
and it is unnecessary to plead what the law presumes. 

4. tae: LApiviry oF RAILROAD COMPANIES: PoLice Power. 


The act of June 22, 1867 (Session Laws, p. 38), making railroad 
companies liable, in the absenee of negligence, for injuries to 
passengers ou their trains, is justifiable legislation under the 
police power of the state. It aims to promote safety in travel, 
and neither deprives such companies of their property without 
due process of law, nor denies them the equal protection of the 
laws. 

5. Death by Wrongful Act: Acrion By LeaaL REPRESENTATIVE. Un- 
der chapter 21, Compiled Statutes 1897, known as “Lord Camp- 
bell’s Act,” the legal representative of a person who has diced 
in consequence of an injury sustained through the wrougful act, 
neglect, or default of another, has a right of aetion in all cases 
where the iujured party might bave maintained au action had he 
survived the injury. . 


———: PLEADING; PECUNIARY INTEREST OF PLAINTIFF, 
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Such action is for the benefit of the widow and next of kin of 
the deceased, and the recovery authorized is compensation for 
the pecuniary loss suffered. If the facts alleged in the petition 
do not show that the persons, for whose benefit the suit was in- 
stituted, had a pecuniary interest in the life of the deceased, 
the pleading’ is defective in substance. 


Error from the district court of Lancaster county. 
Tried below before Hann, J. Reversed. 


M.A. Low, W. F. Evans, R. J. Greene, and L. W. Bunge: 
ley, for plaintiff in error. 


Strode & Strode and Sieisard & Munger, contra. 


SULLIVAN, J. 


Halleck C. Young, as administrator of the estate of 
Ellsworth H. Morse, deceased, recovered judgment 
against the Chicago, Rock Island & Pacific Railway Com- 
pany in an action brought under the provisions of chap- 
ter 21, Compiled Statutes 1897. The first section of the 
act is as follows: “That whenever the death of a person 
shal] be caused by the wrongful act, neglect, or default, 
and the act, neelect, or default is such as would, if death 
had not ensued, have entitled the party injured to main- 
tain an action and recover damages, in respect thereof, 
then, and in every such case, the person who, or company 
or corporation which would have been Hable if death had 
not ensued, shall be liable to an action for damages, not- 
withstanding the death of the person injured, and al- 
though the death shall have been caused under such cir- 
cumstances as amonnt in Iaw to felony.” The petition 
- alleges the representative character of the plaintiff; that 
Morse was instantly killed by the derailment of defend- 
ant’s train, upon which he was being transported as a 
passenger between Fairbury and Lincoln, in this state; 
that the deceased was at the time of the accident earning 
an annual salary of $1,800; and that he left surviving 
him, as next of kin, his mother, brothers, and sister, who 
haye sustained damages to the amount of $5,000. 
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At the threshold of the case counsel for plaintiff chal- 
lenge our right to consider and decide some of the ques- 
tions raised by the defendant, on the ground that there 
is in the record no authentic evidence that the motion 
for a new trial was ever ruled on or brought to the notice 
of the district court in any way. Turning to the clerk’s 
certificate we find that this objection is entirely valid and 
must, under the authorities cited, be sustained. (lake v. 
Woolner, 55 Neb. 471; Romberg v. Pokken, 47 Neb. 198; 
Burlingim v. Baders, 47 Neb. 204.) It is not certified, 
either in general or in specific terms, that there is in the 
transcript brought here any order of the court upon the 
motion. We are, therefore, precluded from reviewing the 
alleged errors occurring at the trial. The snfficiency of 
the petition to support the judgment is the only question 
properly before us for decision. This pleading is vigor- 
ously assailed on various grounds. Counsel first contend 
that it is defective because it contains no direct averment 
that the death of Morse was the result of any wrongful 
act or omission of the railroad company. To this propo- 
sition we cannot assent. It is unnecessary to allege what 
the law presumes. (Bliss, Code Pleading sec. 175; 1 
Boone, Code Pleading sec. 11.) In Bishop v. Middleton, 43 
Neb. 10, it was held that a pleading which alleges facts 
from which the law presumes another fact, sufficiently 
pleads that other fact. To the same effect is Mugle v. 
Chicago, M. & §. P. Rk. Co., T7 Ta. 661. An admission of 
the facts stated in the petition would be, of course, an 
admission of the fact supplied by implication of Jaw. 
In this state the presumption is that one who has been 
injured while being transported as a passenger by a com-. 
mon carrier was injured in consequence of the carrier’s 
negligence. (Spellman v. Lincoln Rapid Transit Co., 36 Neb. 
890; Lincoln Street R. Co. v. McClellan, 54 Neb. 672, 74 
N. W. Rep. 1074.) Construed in the light of these decis- 
ions, the petition plainly shows that defendant’s culpa- 
ble conduct was responsible for the accident in which 
Morse lost his life. 
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It is next insisted that the action cannot be maintained 
because the statute imposing a liability on railroad com- 
panies, in the absence of negligence, is unconstitutional 
and void. As we have already shown, the petition, by 
legal implication, charges the defendant with negligence, 
and therefore states a cause of action entirely independ- 
ent of the statute. But we do not rest our decision upon 
that ground alone. The third section of the act of June 
22, 1867, is as follows: “Every railroad company, as 
aforesaid, shall be liable for all damages inflicted upon 
the person of passengers. while being transported over 
its road, except in cases where the injury done arises 
from the criminal negligence of the person injured, or 
where the injury complained of shall be the violation of 
some express rule or regulation of said road actually 
brought to his or her notice.” (Compiled Statutes 1897, 
ch. 72, art. 1, sec. 3.) The validity of this law has been 
assumed in many cases decided by this court. (Chollette — 
v. Omaha & Rk. V. R. Co., 26 Neb. 159; Omaha & RR. V. BR. 
Co. v. Chollette, 33 Neb. 143; Missouri P. R. Co. v. Baier, 37 
Neb. 235; Chicago, B. & Q. R. Co. v. Landauer, 39 Neb. 803; 
St. Joseph & G.I. BR. Co. v. edge, 44 Neb. 448; Chicago, B. 
& Q. R. Co. v. Hague, 48 Neb. 97; Chicago, B. & Q. BR. Co. v. 
ITyatt, 48 Neb. 161; Fremont, BE. & M.V. R. Co. v. French, 48 
Neb. 638.) In Union P. BR. Co. v. Porter, 38 Neb. 226, the 
section quoted was assailed on the ground that it violated 
the constitution; bnt the court expressly held that its 
enactment was not an unwarranted exertion of legis- 
lative power. The point was again raised in Omaha & 
R. V. R. Co. v. Chollette, 41 ‘Neb. 578, and the constitu- 
tionality of the act was again distinctly affirmed. 
Whether these decisions are altogether sound in princi- 
ple, we will not now stop to inquire. They silence oppo- 
sition by their mere numerical strength; and without 
acknowledging a servile submission to precedent, we feel 
bound to accept them as conclusive evidence of what the 
law is. 

It is further contended that the petition does not show 
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any liability on the part of the defendant, because the 
statute above set out was intended to apply only to cages 
where the party. injured survives the injury and sucs in 
his own behalf for indemnity. This contention cannot 
be sustained. It was decided in Omaha & R.-V. R. Co. v. 
Chollette, supra, that a husband might, under this statute, 
sue for and recover consequential damages which be had 
suffered in consequence of an injury inflicted upon his 
wife. And in Chicago, B. & Q. R. Co. v. Hague, supra, it 
was held that an administrator was entitled to maintain 
an action for the benefit of the widow and next of kin of 
his intestate who was killed while being carried as a pas- 
senger on a railroad train. By the act of 1867, one who 
has been injured while being transported as a passenger 
on a railroad train is entitled to recover damages from the 
carrier, unless the injury was the result of his own gross 
negligence, or the violation of some express rule or regu- 
lation of the company of which le was cognizant. The 
legislature by this act defined the duty of railroad corpo- 
rations to their passengers and created a new right of 
action. The act of 1873 (Compiled Statutes 1897, ch. 21). 
commonly known as “Lord Campbell’s Act,” alse created 
anew right of action. It gives to the legal representative 
of a person who has died in consequence of an injury sus- 
tained through the wrongful act, neglect, or default of 
another a right of action in all cases where the injured 
party might have sued had he survived the injury. Ob- 
viously the decisive test of the right of an executor or ad- 
ministrator to sue under the provisions of chapter 21. is 
this: Would the deceased be entitled to sue with respect 
to the injury if he had not died in consequence ot it? 
There is nothing whatever to indicate an intention on the 
part of the legislature to except from the operation of the 
act of 1873 cases arising under the act of 1867, and we are, 
therefore, not warranted in limiting by construction the 
ordinary import of the language employed in the later 
act. Discussing a question similar to the one here under 
consideration Marshall, J., in Ean v, Chicago, M. & S. P. 
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f. Co., 95 Wis. 69, said: “There is nothing, either in the 
terms or the spirit of the act, from which the court can 
say the legislative idea was to confine its effect to rights 
of action in favor of injured persons, as the law existed 
on the subject at the time section 4255 was passed. On 
the contrary, it is too plain to be open to serious dis- 
cussion that the legislative intent was to give a right of 
action to the personal representatives of a deceased per- 
son in all cases where such person would be entitled to 
recover damages for his injury if death had not ensued.” 

The final ground upon which defendant assails the pe- 
tition is that the persons for whose benefit the action was 
instituted do not appear to have suffered any pecuniary 
injury by the death of Ellsworth H. Morse. We think 
this objection is valid and that it must be sustained. In 
Regan v. Chicago, M. & 8S. P. R. Co., 51 Wis. 599, which was 
an action to recover for wrongfully causing the death of 
plaintiff’s intestate, a general allegation of damages was 
held to be insufficient. In J/issourt P. R. Co. v. Baier, 37 
Neb. 235, the holding in the Wisconsin case was approved 
by the author of the opinion, although the precise point 
was not before the court for decision. In Kearney Hlectric 
Co. v. Langhlin, 45 Neb. 390, the petition alleged that the 
deceased left surviving him a widow and several minor 
children who were dependent upon him for support. It 
was held that a general averment of damages was suf- 
ficient; but in the course of the opinion it was said: “It 

is not doubted that the petition based on this statute 
‘must aver facts showing that the person for whose ben- 
efit the action was brought have, by reason of the death 
of the intestate, sustained pecuniary loss, injury, and 
damages.” In Orgall v. Chicago, B. & Q. R. Co., 46 Neb. 4, 
the petition alleged that the deceased was a single woman. 
and the daughter of the plaintiff. The court expressly 
decided, citing Murst v. Detroit City R. Co., 84 Mich, 539, 
and two English cases,* that a cause of action for even 
Spranklin v. South B. R. Co., 3 Hurl. & N. 213; Duckworth v, Johnson, 4 
Hurl. & N, 653, 
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nominal damages was not stated. In the City of Friend 
vo. Burleigh, 538 Neb. 674, the petition disclosed that the 
deceased left surviving him a widow and six children, 
and that at the time he was injured he was engaged in 
a lucrative business. The averment was held sufficient to 
show a pecuniary injury to the persons for whose benefit 
the case was prosecuted; but RAGAN, C., after citing the 
earlier cases in this court, said: “The rule d-ducible from 
these cases, as well as from the weight of cases elsewhere, 
is that the petition must show facts from which a pecu- 
niary loss is inferable.” In Omaha & Rh. V. R. Co. v. Crow, 
54 Neb. 747, 74 N. W. Rep. 1066, it was held, following 
the Burleigh Case, that where the petition disclosed that 
the deceased left a widow or other relatives whose sup- 
port devolved upon him as a legal duty, it would be pre- 
sumed that pecuniary loss reswted from his death. In 
Chicago, B. & Q. R. Co. v. Van Buskirk, 58 Neb. 252, 78 
N. W. Rep. 514, it was held that a petition alleging that 
the deceased left as his heirs and next of kin a father, 
mother, brother, and sister did not state facts sufficient 
to constitute a cause of action. The question was again 
presented in Chicago, B. & Q. Rh. Co. v. Bond, 58 Neb. 385, 
78 N. W. Rep. 710.) The averments of the petition relative 
to damages were practically the same as in the Van Bus- 
kirk Case. In-an opinion holding the pleading defective 
in substance the present chief justice, after referring to 
the earlier cases, said: “A re-examination of the matter 
has produced no change in our views on the subject of 
the sufficiency of the statement which was attacked.” 
These decisions and dicta must be regarded as settling 
the rule of pleading in this state. Whether upon this 
question we are in line with the current of authority in 
other jurisdictions is not important. The rule we have 
adopted is not contrary to sound principle. It is reasona- 
ble and just, and after mature deliberation we have con- 
cluded to adhere to it. The judgment of the district court 
is reversed and the cause remanded for further proceed- 
ings. 
REVERSED AND REMANDED, 
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NORVAL, J. ; 


Upon principle I am persuaded that while some of the 
averments of the petition might have been sucessfully 
assailed by a motion to make more definite and specific, it 
sufficiently appears from the facts pleaded, and the in- 
ferences properly to be drawn therefrom, that by the 
death of Morse his next of kin sustained a pecuniary 
loss, and that a cause of action is stated. I concede that 
Chicago, B. & Q. R. Co. v. Van Buskirk, 58 Neb. 252, and 
Chicago, B. € Q. R. Co. v. Bond, 58 Neb. 385, cited in the 
foregoing opinion, fully sustain the proposition that the 
petition filed in the cause in the court below does not 
state sufficient facts to constitute a cause of action. The 
writer dissented from the denying of motions for rehear- 
ing in those cases, believing the decisions unsound and 
against the great weight of the authorities in this coun- 
try; but the opinions in those cases having become the 
settled law of this state I am constrained, although re- 
luctantly, to agree to the entry of a judgment of reversal 
herein. 


Henry & CoATSwoRTH COMPANY, APPELLED, V. ALNXIS 
Haren, IMPLHADED WITH CHarLes W. Harw mr 
AL., APPELLEES, AND IATON & PRINCE COMPANY EL 
AL, APPELLANTS. , 


Firep JUNE 8,1899. No. 8897. 


1. Judgments: ASSIGNMENT TO DEFENDANT: PAYMENT. One cannot, 
except under special circumstances, become the assignee of a 
judgment against himself. The rule-is that when payment has 
been made by one who is primarily liable, it operates as an ab- 
sohite satisfaction, even though an assignment be made to a 
third person with the intention of keeping the judgment alive. 


2. : ASSIGNMENT BY ATTORNEY. An attorney cannot, without 
actual authority from his client, sell and assign his client’s 
judgment, 
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PayMEeNT: Revivor. A judgment which has been paid and 
extinguished by the owner of land upon which it was a lien can- 
not be afterwards revived for the purpose of cutting out ather 
liens. 


4, Exchange of .Securities. A contract providing for a conditional 
exchange of securities is valid, and will be enforced according to 
the mutual intention of the parties thereto. 


5. Principal and Agent: RaviricaTlon. An agent cannot bind his 
principal beyond the limits of his actual or apparent authority; 
and the declared willingness of a principal to ratify a conditional 
contract will not operate as a ratification of an unconditional 
contract of which he is ignorant. 


6. Election of Remedies: AcTIon on Contract. The doctrine of elec- 
tion between incousistent remedies has no application to a case 
where a party declares upon an express contract and demands 
whatever relief he may be entitled to thereunder, 


%. Mechanics’ Liens: Morreacres: Priorities, The lien of an ordi- 
hary mortgage is not subordinate to mechanies’ liens, merely 
because the money which it was given to secure was loaned for 
the purpose of improving the mortgaged premises, and under 
an express contract that it should be so used. 


8. : CONFLICTING EVIDENCE: REview. A. finding of the trial 
court upon conflicting evidence as to the amount due upon a 
mechanic's lien will not be disturbed unless clearly wrong. 


9. CLaim oF ArcuITEcT. An architect is entitled to a me- 
ehanie’s lien upon a building which has been constructed in ac- 
cordance with plans prepared by him under contract with the 
owner. 

10. SEPARATE Conrracts: TIME TO FrLE CLaim. Where labor 


or material has been furnished by a party under distinct con- 
tracts, the claim for a mechanie’s lien under each contract must 
be filed within the time limited by the statute for that purpose. 


APPEAL from the district court of Lancaster county. 
Heard below before Hotmus, J. Reversed. 


The opinion contains a statement of the case. 
Stewart & Munger and Charles A. Robbins, for Eaton & 


Prince Company and others, appellants: 


The sale under the Tiernan judgment was void, because 
the judgment had been paid in full by the debtor. (Shaw 
v2. Clark, 6 Vt. 507; Pope v. Benster, 42 Neb. 305.) 
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The execution sale was void because it was made at 
the instance of an intermeddler, without knowledge of 
any person interested in the judgment. (Taylor vy. Robin- 
son, 14 Cal. 396; MeCracken v. San Francisco, 16 Cal. 591; 
Cook v. Tullis, 18 Wall. [U. S.] 332; Wood v. MeCain, 7 
Ala. 800.) 

The execution sale was void because of a conspiracy 
which prevented bidding. (Goble v. O'Connor, 43 Neb. 49; 
Hay’s Estate, 159 Pa. St. 381.) 

The execution sale was void because the sheriff ac- 
cepted securitics for the purchase price instead of money. 
(Hooper «. Castetter, 45 Neb. 67.) 

Defendants Boggs, the Clark & Leonard Investment 
Company, Hare, and Tyler were parties to the fraudu- 
lent sale under the Tiernan judgment, accepted interests 
and securities under that sale in place of the inter- 
ests and securities they previously held, and have lost 
by their fraud all right to claim under those original 
securities as against appellants. (Pereau v. Frederick, 
17 Neb. 117; Aferriam v. Calhoun, 15 Neb. 569; LTome 
Fire Ins. Co. v. Kennedy, 47 Neb. 138; Richmond v. Mor- 
ford, 4 Wash. 387; Stanley v. White, 160 Tl. 605; Stevenson 
v. Crapnell, 114 TH. 19; Worrall vo. Munn, 5 N.Y. 229; 
ifiller v. Fletcher, 27 Gratt. [Va.] 408; Ryan v. Cooke, 68 
TLL. App. 592; Moss vr, Riddle, 5 Cranch [U. 8.] 351; United 
States School-Furniture Co. v. School District, 56 Neb. 645; 
Johuston v. Milwaukee & Wyoming Investment Co., 49 Neb. 
68; Hughes v. Insurance Co. of North America, 40 Neb. 627; 
Esterly Trarvesting Machine Co. v. Frotky, 34 Neb. 110; Ifor- 
row v. Jones, 41 Neb. 867; Farmers & Merchants Bank of 
Ek Creck v. Farmers & Merchants Nat. Bank, 49 Neb. 379; 
Hay’s Estate, 159 Pa. St. 381.) 

Independent of their fraud, defendants Clark & Leon- 
ard Investment Company, Hare, and Tyler have elected 
to claim under the Clark mortgage, rather than under the 
Halter mortgage, and are bound by that election. (First 
Nat. Bank of Chadron v. McKinney, 47 Neb. 149; Sanger v. 
Wood, 3 Johns. Ch. [N. Y.] 416; National Bank of [llincis 
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v. First Nat. Bank of Hmporia, 57 Wan. 115; Terry v. Mun- 
ger, 121 N. Y. 161; Lowenstein v. Glass, 48 La. Ann. 1422; 
Bach v. Tuch, 126 N. Y. 53; Beinent v. Dow, 66 Fed. Rep. 
185; Johnson v. Aissouri P. RR. Co., 52 Mo. App. 407; Robb 
v. Strong, 220. L. J. [U. 8S. ©. C.] 388; Merchants Bank v, 
Thomas, 69 Tex. 237; Compton v. Beach, 62 Conn. 25; Bailey 
v. Hewey, 185 Mass. 172; Dyckman v. Seratson, 89 Minn. 
182; Gceiber v. Littlefield, 23 N. Y. Supp. 869; Fowler v. 
Bowery Savings Bank, 118 N. ¥. 450; Building & Loin 
Ass’n of Dakota v. Cameron, 48 Neb. 124; Yeomans v. Bell, 
151 N. Y. 230; Strong v. Strong, 102 N. Y. 69; Pollock v. 
Smith, 49 Neb. 864; American Building & Loan As’u v. 
Rainbott, 48 Neb. 484; Pemple Nat. Bank v. Warner, 31 8. 
W. Rep. [Tex.] 239; Wingman v. Steddard, 85 Fed. Rep. 
740; O'Bryan v. Glenn, 91 Tenn. 106; White v. White, 107 
Ala. 417; Moline Plow Co. v. Rodgers, 53 Kan. 743; Pen- 
senneau v. Pensenneau, 22 Mo. 27; Lamon v. McKee, 7 
Mackey [D. C.] 446; Trimble v. Doty, 16 O. St. 118; Seieroe 
v. Homan, 50 Neb. 601; Chicago Lamber Co. v. Anderson, 51 
Neb. 159; Bohn Sash. & Door Co. v. Case, 42 Neb. 281.) 

The original Halter mortgage is subject to the mechan- 
ics’ liens of these appellants, because the mortgagees 
were joint promoters with Halter of the building euter- 
prise, and were in privity with him in the making of the 
contracts with these appellants. (Afillsap v. Ball, 30 Neb. 
728; Sheehy v. Fulton, 38 Neb. 691; Toles v. Hutchins, 
38 Neb. 601; /Toagland v. Lowe, 39 Neb. 397; Chappell v. 
Siith, 40 Neb. 579; Rogers v. Central Loan & Trust Co., 49 
Neb. 677; Patrick Land Co. v. Leavenworth, 42 Neb. 715; 
Cununings v. Emstlie, 49 Neb, 485; Kilpatrick v. Kansas City 
& B. R. Co., 38 Neb. 620.) 

It is not essential that the original Halter mortgage 
should have been surrendered or released by the holders. 
Mere payment by money, or property, or exchange of 
securities, destroys the lien of a mortgage without a 
formal act. (Teaff v. Ross, 1 O. St. 469; Ieadlock v. Butl- 
finch, 31 Me. 246; Hodgman v. HWiteheock, 15 Vt. 874; Towa 
County v. Foster, 49 Ia. 676; Joyner v. Stancill, 12 S. EB. 
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Rep. [N. Car.] 912; Jaffray v. Crane, 50 Wis. 349; UcGiren 
v. Wheelock, 7 Barb. [N. Y.] 22.) 

As bearing on the law justifying a finding that Folts 
was entitled to a lien, see: State Sash & Door Mfg. Co. v. 
Seminary, 47 N. W. Rep. [Minn.] 796; Sprecht v. Sterens, 
46 Neb. 874; Jeffersonville v. Riter, 37 N. E. Rep. [Ind.] 
652. 

References to sustain the claims of the architects for a 
lien: Albright v. Smith, 51 N. W. Rep. [S. Dak.] 590; A/iller 
v. Batchelder, 117 Mass. 179. 


John 8S. Kirkpatrick, for Forburger, Speidell & Co., ap- 
pellants. 


Reference: Pleasants v. Blodgett, 39 Neb. 741. 


George E. Hibner, Davis & Hibner, John P. Maule, Thomas 
Darnall, John B. Cunningham, Lambertson & Hatt, and B. H. 
Woolcy, fer other appellants. 


S. L. Geisthardt, for Charles W. Hare and John J. Tyler, 
appellees: 


The execution sale under the Tiernan judgment was 
valid and binding on appellants. (Harbeck v. Vanderbilt, 
20 N. Y. 395; Anglo-American Land & Mortgage Co. v. Bush, 
50 N. W. Rep. [Ia.] 1063; Roberts v. Bruce, 15 8. W. Rep. 
[Ky.] 872; Ccburre v. Pearson, 50 N. Y¥. Supp. 112; Smith 
v. Foaworthy, 89 Neb. 214; Gulick v. Webb, 41 Neb. 706; 
Tfopkins v. Ensign, 25 N. E. Rep. [N. ¥.] 306; Neely v. 
McClure, 1 Atl. Rep. [Pa.] 719; Ritchie v. Judd, 27 N. E. 
Rep. [11.] 682; Barling v. Peters, 25 N. E. Rep. [M1.] 765; 
Munson v. Magec, 47 N. ¥. Supp. 942; Afarie v. Garrison, 83 
N. Y. 14; De Jarnette v. Verner, 19 Pac. Rep. [Kan.] 666; 
Butler v. Fitzgerald, 43 Neb. 192.) 

A judgment is a general lien and does not merge when 
the judgment creditor acquires title to the land. (ALatless 
r. Sundin, 62 N. W. Rep. [Ia.] 662; Caley v. Morgan, 16 
N. E. Rep. [Ind.] 790; Seaman v. Hax, 24 Pac. Rep. [Colo. ] 
461; Shotwell v. Murray, 1 Johns. Ch. [N. Y.] 512; Afoore 
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v. Smead, 62 N. W. Rep. [Wis.] 426; Vaughn v. Comet Con- 
solidated Mining Co., 39 Pac. Rep. [Colo.] 422; Nellers v. 
Floyd, 52 Pac. Rep. [Colo.] 674; Robinson Bunk v. Miller, 
38 N. E. Rep. [Ill.] 1078; Boos v. Morgan, 30 N. E. Rep. 
[Ind.] 140; Manton ». Doherty, 9 N. FE. Rep. [Ind.] 782; 
Sutton v. Sutton, 1 8, E. Rep. [S. Car.] 19.) 

Tyler and Hare were not parties to the agreement re- 
lating to the Tiernan sale, nor did they by their subse- 
quent acts become such; and neither by any fraud of 
their own nor upon the doctrine of election have they 
lost their right to be restored to their lien under the 
Halter mortgage, if upon any ground the Tiernan sale 
should be held void. (City Bank v. Radtke, 54 N. W. Rep. 
[Ia.] 4385; Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 
207; Taylor v. Pumphrey, 328. W. Rep. [Tex.] 225; Ployd 
v. Patterson, 72 Tex. 207; Compton v. Ashley, 28 S. W. Rep. 
{Tex.] 224; Llarris v. Warlick, 42 8. W. Rep. [Tex.] 356.) 
It is the settled law of this state that a mortgagee 
under circumstances like those existing here is not a 
promoter of the building enterprise, and does not subject 
his security to mechanics’ liens for work or materials 
which began to be furnished after the execution of the 
mortgage. (eury & Coatsworth Co. v. Fisherdick, 37 Neb. 
207; Holnes v. Hutchins, 838 Neb. 601; Loagland v. Lowe, 39 
Neb. 397; Chappell v. Smith, 40 Neb. 579; Patrick Land 
Co. v. Leareniworth, 42 Neb. 715; Rogers v. Central Loan & 
Trust Co., 49 Neb. 677) 

The several items enumerated in the mechanic’s lien 
claim were furnished not under a single contract, but 
under separate and distinct contracts, and the court will 
not merge thei into one, merely to donate to a party 
the benefit of a lien when he failed to exercise the neces- 
sary precautions and comply with the statutory require- 
ments for securing one. (Central Loan & Trust Co. v. O’Sul- 
lican, 44 Neb. 834; Hansen v. Kinney, 46 Neb. 207; Henry 
& Coatsworth Co. v. Fisherdick, 37 Neb. 207; Buchanan v. 
Selden, 43 Neb. 559.) 

__The evidence does not warrant the court in allowing 
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anything for making plans, specifications, and details, 
because the value of the claimants’ services under that 
item is not shown. (dfttchell v. Packard, 47 N. E. Rep. 
[Mass.] 113.) 

An architect is not entitled to a mechanic’s lien for 
making plans, specifications, details, and perspectivcs, 
unless these in some way are combined with superintend- 
ence or other actual labor furnished to the building. 
(Fiske v. School District, 58 Neb. 163; Mitchel v. Packard, 
47 N. E. Rep. [Mass.] 113; Rinn v. Electric Power Co., 38 
N. Y. Supp. 345; Foster v. Tierney, 59 N. W. Rep. [Ia.] 
56.) 

The affidavit to a mechanic’s lien must be properly au- 
thenticated. (Byrd v. Cochran, 39 Neb. 109; Pitts v. Seavey, 
55 N. W. Rep. [Ia.] 480; Colman v. Goodnow, 29 N. W. 
Rep. [Minn.] 338; Hill v. Alliance Building Co., 60 N. W. 
Rep. [S. Dak.] 752.) 


Billingsley & Greene, John L. Doty, Reese, Gilkeson, Com- 
stock & Reese, M. L. Easterday, Lamb & Adams, Abbott, Sel- 
lech & Lane, Stecens & Cochran, Fritz Westermann, and Web- 
ster, Rose & Fisherdichk, for other appellees. 


SULLIVAN, J. 


This action, which was brought by Henry & Coats- 
worth Company to foreclose a mechanic’s lien, resulted 
in a decree, from which a number of lien claimants, who 
were parties defendant, have appealed. The pleadings 
and evidence are voluminous, but we believe the follow- 
ing statement of facts will sufficiently develop the main 
questions presented for decision: Alexis Halter, being 
the owner of three business lots in the city of Lincoln, 
‘decided to erect thereon a five-story building. In June, 
1892, he employed Tyler & Son, architects, to prepare 
plans, and in the following October commenced the work 
of construction. January 21, 1893, he borrowed of the 
Clark & Leonard Investment Company $35,000 to be used 
in carrying the structure to completion. To secure this 
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loan Ifalter and wife executed to the investment com- 
pany a coupon bond for $35,000 and a first mortgage ou 
the property in question. At the same time the borrower 
executed to the lender a commission mortgage for $1,500 
on the same property. Both mortgages were immedi- 
ately recorded, and five days later, on January 26, the 
$35,000 mortgage was sold and assigned to the appcliee 
Charles W. Have, who afterwards transferred it to thie 
appellee John J. Tyler, as coliateral security for a loan 
of $32,000. Jn his written application for the loan Halter 
stated that the money was to be used in completing the 
building then in course of construction, but there was 
no agreement requiring him to use it for that purpose. 
Halter did, however, as part of the transaction, execute 
a bond with sureties to indemnify the mortgagee and its 
assigns against possible loss resulting from the filing of 
the mechanics’ liens. This obligation also provided that 
the investment company, or its successors in interest, 
might pay off any lien against the property when filed 
and established. In July, 1893, a portion of the building 
was ready for occupancy, but it was not entirely finished 
until December of that year. The appellants and others 
having contributed labor or materials toward the con- 
struction of the building, and not having been paid there- 
for, filed in the proper office their claims for liens. In 
August, 1893, the property in controversy, commonly 
known as the “Tfalter Glock,” was conveyed by Alexis 
- Halter and wife to the Lincoln Business Block Company, 
a corporation. Some of the stock of this corporation 
issued to Halter was by him pledged to the German 
National Bank as collateral security for money loaned. 
In March, 1894, transcripts of two judgments in favor of 
the Hawarden F'urnace Grate Company and against the 
Lincoln Business Block Company were filed in the office of 
the clerk of the district court of Lancaster county. Under 
executions issued on these judgments, the Halter Block 
was sold on May 1, 1894, the purchaser being Charles 
T. Boggs, who was acting in the interest of the German 
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National Bank, of which he was president. The sale was 
confirmed by the district court on May 5. In October, 
1892, Christopher Tiernan recovered a judgment in the 
district court of Lancaster county against Alexis Halter 
for the sum of $385.40. This judeinent was a lien on the 
Halter Block and was prior to the lien of the mortgages 
to the Clark & Leonard Investment Company, and also 
prior to most of the mechanics’ liens. In October, 1893, 
Alexis Halter sent his brother Andrew to pay the Tiernan 
judgment. He gave him for the purpose $300 in cash 
and his personal check for the balance.. This balance 
Andrew agreed to advance as an accommodation. He 
made the advancement according to his agreement and 
paid the full amount due on the judgment. Instead, 
however, of having it canceled, he caused it to be as- 
signed to Leo Haben, his brother-in-law, who bad no 
knowledge of the matter and no interest init. The check 
given by Alexis to Andrew was afterwards paid, but the 
precise time of payment does not appear. In May, 1894, 
kh. J. Greene, assuniing to act as attorney for Haben, 
made a formal sale and assignment of the judgment to 
Boggs. Of this transaction Haben was entirely ignorant. 
He had only recently learned that the judgment stood in 
his name as assignee. He claimed no interest in it, and 
had conferred upon Greene neither actual nor apparent 
authority to sell it. It seems, however, that he after- 
wards advanced Andrew Halter some money on the judg- 
ment, and that in September, 1894, for a consideration of 
$250, he ratified in writing the assignment previously 
made by Greene to Boggs. Under an execution issued 
on the Tiernan judgment, Boggs, soon after obtaining the 
assignment from Greene, caused the Halter Block to be 
sold and became himself the purchaser. The purchase 
price was $35,000, which, according to the return of the 
sheriff, has been fully paid and is in his hands for dis- 
tribution. On June 23, 1894, the sale was confirmed and 
a deed.ordered. The following day Boges and wife con- 
veyed the premises to Charles C, Clark, who svon after 


694 NEBRASKA REPORTS. [ VoL. 58 


Henry & Coatsworth Co. v. Halter. 


moitgaged the same to the Clark & Leonard Investment 
Company to secure his coupon bond for the sum of $35,- 
000. Clark also executed a mortgage on the property to 
W. I°. Meyer to secure the sum of $18,777.50. This mort- 
gage was apparently made for the benefit of the German 
National Bank and the First National Bank of Lincoln, 
and represents an indebtedness due from Halter to those 
banks. Clark paid nothing for the property and was 
‘merely acting for Boges in making the mortgages, the 
latter not wishing to appear of record as a borrower. 
When the transactions were concluded the premises were 
reconveyed to Boggs, who is now the fee owner of the 
same. Before the guile under the Tiernan judgment an 
arrangement was made between Boggs and J. W. Me- 
Donald, representing the investment company, which con- 
templated that Boggs should buy the property, pay off 
the liens and claims of the investment company, and exe- 
cute to it a new mortgage for $35,090, to take the place 
of the mortgage held by Ilare and Tyler. Whether the 
execution of this plan was tu depend upon confirmation 
of the sale, or upon the acquisition by Boges of a good 
title under the sale, is not very clear. In pursuance of 
this arrangement Boggs paid the investment company 
on July 26, 1894, the sum of $5,500, being the amount of 
its commission, mortgage, interest coupons paid to Hare 
and Tyler, and some other matters. He also caused 
Charles C. Clark to execute the $35,000 mortgage above 
mentioned. This mortgage has never been delivered to 
Hare and Tyler personally, and they have neither surren- 
dered the Malter mortgage nor released it of record. 
Prior to November, 1894, they had no knowledge of the 
arrangement between McDonald and Boggs and were 
not aware that the property had become involved in liti- 
gation, or that there had been any change of ownership. 
ILare and Tyler were not originally parties to the action, 
but became such by intervention in February, 1895. The 
substance of their amended answer is that they delivered 
the Halter mortgage to the Clark & Leonard Investment 
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Company to be exchanged for the Clark mortgage in 
case the court should affirm the validity of the sale under 
the Tiernan judgment. They ask, in the event of the sale 
being adjudged void, for a foreclosure of the Halter mort- 
gage. Boggs filed an answer asking that the title ac- 
quired by him under the Tiernan judgment be quieted 
and confirmed. The appellants filed pleadings, alleging 
that the sale to Boggs was void; that the Halter mort- 
gage had been extinguished, and that their liens were 
superior to the lien of the Clark mortgage. The district 
court found and decreed that James P. Walton had a 
first lien on the premises; that Tyler & Son-had a second 
lien; that the sale under the Tiernan judgment was valid 
and that the Clark mortgage was a third lien on the prop- 
erty; that William I’. Meyer had a fourth lien; that the 
liens of the other parties to the action had been divested 
from the land by the execution sale and had attached to 
the proceeds of such sale in the hands of the sheriff. The 
decree then awards a first lien on the fund in the hands 
of the sheriff to Forburger, Speidell & Co., and applies 
the balance on the Halter mortgage. 

- The first question to be decided is the validity of the 
execution sale to Boggs under the Tiernan judgment. 
The appellees, Hare and Tyler, contend that the judg- 
ment was not extinguished in consequence of the pay- 
ment made by Andrew Halter to the attorney for the 
judgment creditor. We think it was. Andrew Halter 
was acting as his brother’s agent. All the money paid 
was really the money of the judgment debtor. It had 
been loaned to him upon his personal check and was 
shortly after repaid. The rule is that when payment is 
made by one who is primarily liable, it operates as an 
absolute satisfaction although an assignment is made 
to a third person with the intention of keeping it alive. 
One cannot, except under special circumstances, become 
the assignee of a judgment against himself. (Shaw »v. 
Clark, 6 Vt. 507; Head v. Gervais, Walker [Miss.] 431, 
Montgomery v. Vickery, 110 Ind. 211; Birke v. Abbott, 103 
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Ind. 1; Booth v. Furmers & Mechanics Nat. Bank, 74 N.Y. 
228; Iogan v. Reynolds, 21 Ala. 56; 2 Pomeroy, Equity 
Jurisprudence sec. 197; 2 Freeman, Judgments [4th ed.] 
sec. 466.) Had Andrew advanced the money with an 
understanding that he should take an assignment as se- 
curity, there can be no doubt that the judgment woukl 
have continued in force until the check was paid. But 
there was po such arrangement, and if there had been, 
the security could not outlive the debt. That the check 
given by Alexis to Andrew was paid is proven conclu- 
sively. Just when it was paid does not appear, but the 
only warrantable inference is that payment was made 
long before the assignment to Boges. It is true that 
Andrew told HWaben that he had an interest to the extent 
of $200 in the judgement, but that evidence is not compe- 
tent to establish the fact. The statement was a mere self- 
serving declaration. Besides, it appears that the assign- 
ment to Iaben was for the bencfit of Alexis, and not for 
the protection of Andrew. We quote from Andrew’s tex- 
timony: “Q.. What was the object of taking this assign- 
ment to Mr. Haben at the time you paid Pound & Burr? 
A. Why the judgment was satisfactorily paid, but after. 
talking the matter over, Mr. Alexis Tlalter thought it 
would be better to take the assignment in some other 
person’s name so if any tronble would arise he would be 
in a position to clear the matter.” A circumstance to 
which McDonald testified also indicates that the as*ign- 
ment was made in the interest of Alexis. Whatever may 
have been the motive for the assignment to Haben, it is 
perfectly clear that the judgment was not a lien on the 
Halter Block at the time of the execution sale; and it is 
equally evident that Boggs did not at that time have even 
the apparent ownership of the judgment. -In his haste 
to cnt out the mechanics’ liens he not only bought a life- 
less judgment, but bought it from one who had no color 
of authority to make the sale. (ITead v. Gervais, supra; 
Wilson vy, Wadleigh, 36 Me. 496; Weeks, Attorneys sec. 
239.) 
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Boges having become the owner of the property by 
virtue of the execution sale under the Hawarden judg- 
ment, the liens paid off by him were intended to be, and 
are absolutely, extinguished. If he has redeemed the 
Haiter mortgage with the Clark mortgage, then the lien 
of Hare and Tyler is subordinate to all of the mechanics’ 
liens. Whether there has been such redemption is a ques- 
tion of fact, in the absence of circumstances to which the 
law would attach a conclusive presumption. Much space 
is devoted in the briefs of counsel to a discussion of an 
alleged conspiracy to defraud the appellants and other 
lienors, but we find in the record no evidence whatever of 
any frauduleut transaction in which either Hare or Tyler 
participated. Indeed, while there is abundant proof of 
shrewd tactics by Boges and McDonald, we think neither 
of them has been guilty of any act which amounts to a 
legal fraud. There was, undoubtedly, an attempt to over- 
reach the lien claimants, but the means employed to 
accomplish that end were not unlawful. The question, 
then, with which we have to deal in this connection is 
whether the Halter mortgage was exchanged absolutely 
for the Clark mortgage; in other words, it is a question 
of the mutual intention of the parties to the transaction. 
The pleadings, as we understand them, conclusively es- 
tablish the fact that the Clark mortgage was delivered 
to the authorized agent of Hare and Tyler, and that they 
are the beneficial owners of the security. It is claimed, 
however, that the delivery of the Clark mortgage did not 
operate as a satisfaction of the alter mortgage, because 
it was expressly stipulated that it should not have that 
effect. If such an agreement was made, we can perceive 
no reason why it should not be enforced. Certainly 
Boggs had a right to execute a mortgage to Hare and 
Tyler on such terms as he saw.fit to accept. It was un- 
doubtedly lawful for the parties to fix a condition on 
which such mortgage should become effective as a satis- 
faction of the prior mortgage. What then was the con- 
tract under which Boggs delivered the mortgage to the 
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Clark & Leonard Investment Company? The only testi- 
mony bearing upon the point is that given by McDonald 
and Boggs, which is to the effect that the Clark mortgage 
was to be received in satisfaction of the Halter mortgage 
only in case the validity of the Ticrman sale should be 
judicially established. While there are circumstances 
strongly tending to discredit these witnesses, we do not 
feel warranted in rejecting their evidence as entirely 
unworthy of belief, and accordingly hold that there has 
been no substitution of securities. The contract in rela- 
tion to the exchange of mortgages being valid and en- 
forceable between the parties, and not infringing the 
legal rights of appellants or other lien claimants, must 
be given full effect in this litigation. But if the agree- 
ment between McDonald and Boges was for an uncondi- 
tional exchange of securities, it is certainly not binding 
upon Hare and Tyler, for they neither authorized nov 
ratified such an exchange. They have proceeded on the 
assumption that the exchange was conditional, and 
neither expressly nor by implication have they affirmed 
any other. Manifestly Boges could not on this record 
insist that they lave, and the rights of appellants in this 
matter are no greater tha his. 

It was entirely proper for Ilare and Tyler to file an 
answer alleging their contract and demanding the relief 
to which they were entitled under it. (Compton v. Ashley, 
28S. W. Rep. [Tex.] 224; Vaylor Cotton-Seed Oil & Gin Co. 
v. Pumphrey, 82 8. W. Nep. [Tex.] 225.) The doctrine of 
election between inconsistent remedies has no applica- 
tion here. A proceeding by Hare and Tyler to obtain a 
decree affirming the validity of the sale under the Tiernan 
judgement would not operate in favor of Boggs to effect a 
substitution of securities. Neither can it produce that 
result for the benefit of others having liens on the prop- 
erty. ; 

It is next contended that the alter mortgage is sub- 
ject to the mechanics’ liens because the original owner, 
the Clark & Leonard Investment Company, was a joint 
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promoter of the building enterprise and therefore in 
privity with lien claimants. Under facts substantially 
identical with those in the case before us it was held in 
Hoagland v. Lowe, 39 Neb. 397, and in Patrick Land Co, ». 
Leavenworth, 42 Neb. 715, that the lien of the mortgage 
was superior to that of mechanics and material-men. 
Whatever may be the logic of the earlier adjudications 
in this state, we are, by the decisions just mentioned, 
irrevocably committed to the doctrine that the lien of an 
ordinary mortgage is not subordinate to mechanics’ 
liens, merely because the money which it was given to 
secure was loaned for the purpose of improving the mort- 
gaged premises and under an express contract that it 
should be so used. ‘The rule of decision in this class of 
cases has been too long eslablished to be now successfully 
assailed. 

Some questions peculiarly affecting individual appel- 
lants remain yet to be considered. Forburger, Speidell 
& Co. furnished cut stone for the building and agreed to 
accept as part payment therefor two unincumbered city 
lots estimated to be worth $200. A quitclaim deed for 
said lots was executed by Halter and wife about May 1, 
1893, and left with a member of the firm at their place of 
business. The instrument was not accepted, because the 
property was subject to judgment liens exceeding its 
value. Neither was it formally tendered back to Halter. 
Afterwards, according to the finding of the trial court, 
the parties came together and effected a settlement, in 
which the sum of $210 was agreed upon as the balance 
due. This finding, although questioned, is sustained by 
sufficient evidence and will not be disturbed. 

The court awarded James Tyler & Son a mechanic’s 
lien for the sum of $303.75 and adjudged the same to be 
prior to the Halter mortgage. It appears from the rec- 
ord that the claim of this firm embraces items under five 
separate contracts as follows: (1) For services on plans 
and specifications, details and contracts, $875; (2) for 
perspective drawing, $25; (8) for making bills of ma- 
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terials, $35; (4) for measuring excavations, concrete and 
brick work, $50; and (5) for superintending, $175. The 
contract for the first item was made in June, 1892, and 
the work on the plans was commenced soon after. The 
Tylers did not superintend the work on construction, but 
they furnished the details from time to time until the 
building was completed, which was not earlier than De- 
cember 22, 1893. The claim for a lien was filed on Teb- 
ruary 24, 1894. The appellees contend that an architect 
who has prepared plans, specifications, and details for a 
building is not, except as an incident to superintendence, 
entitled to a lien for his services. In Fiske v. School. Dis- 
trict, 58 Neb. 1638, 78 N. W. Rep. 392, there is an intima- 
tion that an architect is entitled to a mechanic’s lien 
upon a building which has been constructed in accord- 
ance with plans prepared by him under contract with the 
owner. We now hold that the work of drawing such 
plans enters into the construction of the building which 
is afterwards erected in conformity therewith, and that 
the architect in such case is within the purview of sec- 
tion 1 of the mechanics’ lien law. As the claim of the 
Tylers was filed within four months of the time the last 
details were furnished, they have a valid lien under the 
first contract and are entitled to recover $765, with inter- 
est thereon from February 20, 1894. 

The trial court found that there was due I’. E. Foltz the 
sum of $637.65, for materials and labor, and rendered 
against Halter a personal judgment for that amount. 
The question now in controversy is whether Foltz is en- 
titled to a lien prior to the lien of the Halter mortgage. 
After a careful examination of the evidence we are en- 
tirely convinced that this appellant’s claim is based upon 
two distinct contracts, and that the claim for a lien under 
the first contract, which was made in October, 1892, was 
not filed within the time limited by the statute and so 
never became effective. The other contract was made 
January 31, 1893, and the claim under it is, therefore, 
junior to the lien of Hare and Tyler. 
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The judgment is reversed and the cause remanded to 
the district court with direction to render a decree in 
conformity with the conclusions herein announced. 


REVERSED. 


T'inst NATIONAL BANK OF OMAHA, APPELLEE, V. EMMA 
GOODMAN, APPELLANT. 


TiLeD JUNE 21,1899. No. 8636. 


Life Insurance: Wirr’s PLEDGE OF PoLicirs: RELEASE. Policies of 
insurance on the life of her husband were pledged by the 
beneficiary, the wife, as security for the payment of the debt of 
the husband. The evidence held sufficient to support a finding 
that the contract of pledge was inclusive of extensions of times 
of payments, and that such extensions were made did not dis- 
charge or release the pledge. 


REHEARING of case reported in 55 Neb. 418. Judgment 
below reversed wn part. 


. 


Isaac Adams and George W. Doane, for appellant. 
J. M. Woolworth and Congdon & Parish, contra. 


HARRISON, C. J. 


Certain policies of insurance on the life of Charles 
F. Goodman, during the main transactions which are 
involved in this suit were by the beneficiary of each 
policy, his wife, Emma Goodman, on Mareh 8, 1893, 
pledged with the First National Bank of Omaha as se- 
curity for the payment of the indebtedness of her hus- 
band to the bank. Subsequent to the death of the hus- 
band, which occurred January 11, 1895, the bank 
collected the amounts due on the policies of insurance 
and applied the proceeds to the payment of what was 
then due it of Mr. Goodman’s indebtedness. In this 
action, in which the bank and Mrs. Goodman were par- 
ties, the right of the bank to apply the money derived 
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from the insurance policies as it had, was contested and 
resulted favorably to the bank, and on appeal to this 
court by the defendant party the judgment of the district 
court was affirmed. Jor opinion see First Nat. Bank of 
Omaha v. Goodman, 55 Neb. 409. A motion for a rehearing 
was granted, and on second submission and consideration 
of the cause the judgment of the trial court was reversed 
and judgment rendered in this court for the appellant. 
(See First Nat. Bank of Omaha v. Goodman, 55 Neb. 418.) 
A motion for a rehearing was filed for the bank, and for 
the appellant there was asked what was practically a 
rehearing or reconsideration of some at least of the mat- 
ters involved. The second rehearing was granted, and 
the case has been again argued and submitted. For a 
full knowledge of the facts we refer the reader to the 
former opinions, especially the first, wherein the facts 
were stated in detail. <A repetition or restatement of 
them herein we deem unnecessary. 

The rules of law applicable to pledges for security for 
payments of debts and the reciprocal rights, duties, and 
liabilities of the respective parties are well established 
and defined. There was little or no appreciable conflict 
in the evidence. The main question is to ascertain what 
the evidence and the fair and allowable inferences there- 
from disclose was the effect of the acts of assignment to 
the bank of the life insurance policies by Emma Good- 
man. That they were hers has been stated in the former 
opinions, and with such statement there can be no quar- 
rel. That she is entitled, as is any surety, to a strict 
construction of her acts, and nothing is by implication 
to be added to their effect, is equally true. With all per- 
tinent rules in view, we are to determine whether the 
evidence shows a contract of pledge in relation to spe- 
cific debts then existent and not beyond the expressed or 
fixed maturity as stated, or shown in any evidence of 
the debts, or did it contemplate extensions of times of 
payments, and also future advances or debts created by 
loans made in the future. The last, we will say, was 
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clearly without the scope of the pledge, however effect- 
ive or non-effective it may be determined as to other 
urged matters. The assignments of the policies, refer- 
ring now to the writings,—the words were but general 
and indicate nothing save and except the mere transfers, 
——furnish no clues to any other or further purposes. This 
is, strictly speaking, not exactly true as to one. In the 
transfer of it there did appear a statement which would 
probably divect attention to the fact that the interest 
the bank would acquire would not be direct and inde- 
pendent, but contingent and dependent. The assign- 
ments were executed by Mrs. Goodman at the express 
solicitation of her husband, and only after expostula- 
tion and expressions of unwillingness during two occa- 
sions when the matters of such transfers were subjects 
of conversation did she finally go to his place of business 
for the purpose and there and then gave proof of yield- 
ing assent thereto by actual performance of the acts. 
It will be borne in mind that the date of the transfers 

of the policies was March 8, 1893. Mr. Goodman’s in- 
‘ debtedness to the bank then was evidenced as follows: 
One note of date December 19, 1892, in the sum of $10,- 
000, and due March 22, 1893, or fourteen days subsequent 
to the date of the assignments of the policies and their 
delivery in pledge. A note of date January 18, 1893,’ 
amount $10,000, due April 21, 1893, or forty-four days 
subsequent to the pledge of the policies. One note dated 
February 8, 1893, for $1,000, due May 12, 1893, or sixty- 
six days after the date of the pledge. One note dated 
February 20, 1893, for $9,000, due May 24, 1893, or sev- 
enty-seven days after the date of the pledge. One note 
dated February 20, 1893, for $10,000, due May 24, 1893, 
or seventy-seven days after the date of the pledge. One 
note dated February 23, 1893, for $2,000, due May 27, 
1893, or eighty days after the date of the pledge. And 
one note dated March 1, 1898, for $2,000, due June 2, 
1893, or eighty-six days after the date of the pledge. 

It is true that Mrs. Goodman did not know, or the evi- . 
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dence is silent on the subject, that the debt of her hus- 
. band to the bank was divided as above indicated, or that 
any or all of it would become due in a few days or a 
very short time from the date of the pledge. To the ex- 
tent disclosed by the evidence she knew very little, if 
anything, of the details of the business of her husband 
' with the bank, or indeed any other of his business affairs. 
It is also true that the pledge was made, or rather ob- 
tained to be made, by Mr. Goodman because of his prior 
promises to the bank or to Mr. Kountz that it should be; 
but it is just as plain that what was desired by Mr. 
Goodman was further time within which to pay or at- 
tempt to meet his indebtedness to the bank; that it was 
an idle and futile act to pledge the policies to the extent 
Mr. Goodman’s plans were to be advanced or furthered 
by it unless it was inclusive of exténsions of time for 
payments as the notes matured, and the pledge was 
wholly ineffectual except to place the policies within 
the power and possession of the bank, and enable it, as 
soon as the debts matured, to realize from the pledge in - 
any appropriate manner. Mrs. Goodman did, however, 
know somcthing generally of her bhusband’s business 
matters and transactions, and that he was financially 
embarrassed and owed the bank, that the bank required 
the pledge to be made, and that her husband desired it; 
that it was to be done, if done at all, to “keep Mr. Kountz 
quiet.” This was the expression, she states, used by her 
husband to convey the necessity or reason for the pledge, 
and could have but one meaning, could be understood 
but in one sense, that it was to get more time to pay the 
bank the debt to it. She testified that she understood 
the purpose of the transfer and delivery of the policies 
to the bank, and that it was to be security for her hus- . 
band’s indebtedness. As Judge SULLIVAN expresses it 
in the second opinion in the case (55 Neb. 418), “Her in- 
tention was to help her husband extricate himself from 
the financial difficulties in which he was involved.” There 
are other facts of the after conduct of Mrs. Goodman 
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which, we think, while none of them were of sufficient 
strength in and of themselves to bind her, yet are evi- 
dentially of much weight as tending strongly to show 
what she must have understood and believed the pledge 
to have been. This seems the only reasonable view that 
can be taken of some of these after actions on her part. 
After a carefnl review of the evidence and the arguments 
we are forced again to the conclusion expressed by Judge 
IRVINE in the first opinion filed (55 Neb. 409): ‘Her re- 
luctance was to part with the policies at all. Maving 
consented to part with them, she did so according to her 
husband's wishes, to fulfill his promises and to accom- 
plish his purposes. IJTis purpose was to obtain further 
extensions. Her mind and hcr acts must be read in this 
liglt. When she yielded to his importunities it was evi- 
dently by making his undertakings her own. * * # 
The more reasonable, the more obvious, the more proba- 
bly true construction of this contract accords with the 
finding of the trial court. In a civil case we are not at 
liberty to reject the more reasonable, the more obvious, 
the more probably true view of the evidence, and accept 
the less reasonable and the less probable, because of any 
technical rule of proof by which the latter is fortified. 
Nor may we reject the more reasonable and the more 
probable from sentiment of sympathy which, if it could 
have sway, would here exert a strong influence in favor 
of the appellant.” As we have hereinbefore stated, we 
do not think there is any evidence to sustain a finding 
that the pledge was to cover new loans or new debts of 
any future creation, but was for indebtedness existent 
at the time of the pledge, and time, by forbearance or 
extension, for its payment. It follows that the second 
opinion filed is disapproved and the judgment of the dis- 
trict court is reaffirmed to the extent it was for the bank 
relative to indebtedness in existence at the time of the 
pledge, and reversed as to the debts of subsequent crea- 


tion. 
JUDGMENT ACCORDINGLY. 
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SULLIVAN, J., dissenting. 


I adhere to the views expressed in the second opinion. 


NOoRVAL, J., concurring. 


At the consultation had after the last oral argument in 
this cause I was of the opinion that the judgment of the 
district court should be affirmed to the extent it held that 
the policies were bound for the payment of the indebt- 
edness in existence when they were pledged to the bank, 
aud after a careful reading of the entire evidence, and a 
considerution of the same and. of the several written and 
oral arguments of counsel for the respective parties, no 
reason is presented for the abandonment of the conclu- 
sion then reached. The writer does not say that the evi- 
dence would not justify a finding in favor of Mis. Good- 
man, but he is convinced it was sufficient to sustain the 
conclusion of the district court to the extent already in- 
dicated, but does not support the judgment below as to 
the indebtedness of Mr. Goodman to the bank created 
subsequent to the pledging of the policies in question. 


H. A. MERRILL, APPELLANT, V. WILLIAM H. ITAMS EY AL, 
APPELLEES. 


FILED JUNE 21,1899. No. 8940. - 


1. Tax Lien: ForECLOSURE BY PurcitasER: Notice To OccuPant. It 
is not essential to a foreclosure of a tax lien by a purchaser at 
a void tax sale that the notice provided for in the revenue law 
(Compiled Statutes, ch. 77, art. 1, sees. 128, 179) be served on the 
owner or occupant of the real estate to be affected. 


2. Taxation: Lien oF County: ForectosurrE. The lien of a county 
for taxes assessed against real estate may be enforeed by it in 
an action of foreclosure after the taxes have become delinquent 
and subsequent to the time of the liability of the property to 
sale because of the non-payment of the taxes. Grant vu. Bar- 
tholomew, 57 Neb. 673, followed. 
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3. Void Tax Sale: Lien oF Purcuaser. A tax sale, although void, 
assigns and transfers the lien of the public or county to the 
purchaser, also the rights and remedies, inclusive of the rights of 
action of foreclosure of the lien. Grant v. Bartholomew, 57 Neb. 
673, foNowed., 


INTEREST. The purchaser at a void tax sale is en- 
titled to the same rate of interest on the taxes paid by him as 
they drew when he made the payments. Grait v. Bartholomew, 
57 Neb. 673, followed. 


APPEAL from the district court of Douglas county. 
Keard below before POWELL, J. Reversed. , 


Henry W. Pennock, for appellant. 
W. J. Connell, contra. 


HARRISON, C. J. 


The appellant had purchased certain real estate at tax 
sale and instituted this, an action to foreclose the lien of 
the taxes. Issues were joined and a stipulation of facts 
was filed, on consideration of which the trial court dis- 
missed the action. The plaintiff has appealed to this 
court. The stipulation of facts is as follows: 

“1, That the levy and assessments of the taxes, general 
and special, mentioned and described in plaintiff's peti- 
tion, were legally made, and that the several amounts of 
such taxes and special assessments are as set forth in the 
petition, and that the plaintiff paid said taxes and assess- 
ments as stated in said petition. 

“9. That the defendants Ijams, at the time of such as- 
sessments and ever since, have been in the actual pos- 
session of the real estate in said petition described, and 
that said real estate was assessed in their name. 

“3. That at no time has any notice of any character or 
description been served upon said defendants Ijams of 
the purchase of said land for taxes, or of the time of the 
expiration of the time of redemption on sale for taxes 
or in any manner making reference to taxes, tax sale or 
redemption, nor has any attempt been made to comply 
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with the provisions of section 123 or section 179 of 
chapter 77, article 1, entitled ‘Revenue,’ of the Compiled 
Statutes of the state of Nebraska, except by serving on 
defendant Creighton a certain notice of the purchase of 
real estate in Dodge county, Nebraska, of which notice 
the following is a copy: 


“ ‘NOTICE. 

“To the occupants of the real estate described below 
and to John A. Creighton et al.: You are hereby notified 
that on the 7th day of January, 1892, the undersigned 
bought at private tax sale of the treasurer of Dodge 
county the following described real estate: Lot 20, in 
Hascall & Rogers’ Addition to the city of Omaha, situ- 
ated in Douglas county, Nebraska, for the delinquent 
taxes of the year 1890, and taxed in the name of John A. 
Creighton for said 1890 and 1893, and that the time of 
redemption of same will expire on the 7th day of Janu- 
ary, 1894. H. A. Merri.’ 


“4. That the said sale was a private sale, and that the 
proceedings relating thereto were irregular, and that by 
reason of irregularities such sale was not a valid sale; 
that in case plaintiff is allowed to recover any amount, 
such amount shall be the basis of subrogation to the 
respective liens of the county of Douglas and city of . 
Omaha.” 

That no notice was served was not material in an ac- 
tion of foreclosure of the lien of the taxes. (Van Eitten v. 
Medland, 53 Neb. 569; Grant v. Bartholomew, 57 Neb. 673.) 
That the certificate and sale were void did not deprive 
the plaintiff of the right to an action to foreclose the 
lien of the taxes. He had become invested with the 
rights of the public or the county and could maintain 
the action. (Grant v. Bartholomew, 57 Neb. 673.) The de- 
cision in the case just cited was by a majority of the 
court and is governable of matters of litigation which 
are within the doctrine announced as to the points which 
we have just adjudicated. Personally I adhere to the 
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views expressed in the dissenting opinion filed in Grant 
v. Bartholomew, supra. It was also established by the ma- 
jority opinion to which we have hereinbefore referred 
that the purchaser at the void tax sale was entitled to 
interest at the rate the taxes drew at the time he paid 
them. This is applicable in the case at bar. The decree 
of the district court is reversed and the cause remanded, 
not for a second trial, but for entry of a decree in favor 
of the plaintiff for the amount of the taxes, with interest 
from dates of payments to date of decree at the rate the 
taxes bore, the decree to bear interest at seven per 
centum per annum, 
REVERSED AND REMANDED. 


MUuSGATINE MortrGacre & TRUST COMPANY, APPELLEB, V. 
JAMES I’, McGAuGHEY, IMPLEADED WITH NEBRASKA 
LAND, Stock-GROWING & INVESTMENT COMPANY, AP- 
PELLANT, BT AL. 


FILeD JUNE 21,1899. No. 8957. 


Mortgage-Foreclosure Sale: WAIVER OF OBJECTIONS TO CONFIRMATION, 
A defendant in an action of foreclosure of a real estate mort- 
gage, after decree of foreclosure and sale for its enforcement, 
secured a stipulation that in the event of performance of certain 
stated matters the decree was to be assigned to it, but if there 
was a failure to perform all or any of the conditions, confirma- 
tion of the sale was to be “without objection.” Held, That ob- 
jection to confirmation of a judicial sale may be waived, and 
also that there had been such a failure to perform the require- 
ments of the stipulation as warranted the confirmation of the 
sale, and without consideration of the objections on the part 
of the defendant, a party to the stipulation. 


APPEAL from the district court of Buffalo county. 
Heard below before GREENL, J. Affirmed. 


F. G. Hamer, for appellant. 


Dryden & Main, contra. 
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Harzison, C. J. 


In this, an appeal from an order of confirmation of a 
judicial sale made pursuant to a decree in an action of 
foreclosure of a real estate mortgage, it appears that sub- 
sequent to the sale and prior to confirmation thereof the 
following stipulation was made and filed in the cause: 
“It is hereby agreed and stipulated by and between the 
paities hereto that upon the receipt by the plaintiff of 
the sum of $50 cash in hand paid, to be applied by said 
plaintiff on coupons representing interest on the first 
mortgage on the premises involved in this action, which 
said coupons plaintiff, for its own protection, has been 
obliged to pay since the institution of this suit, and upon 
the payment of the further sum of $150 on or before the 
25th day of May, 1894, to be applied as above, and upon 
the further receipt by said plaintiff on or before the 15th 
day of April, 1895, of an amount of money equal to said 
decree and costs, together with all interest accrued on 
said first mortgage, together with all taxes against said 
premises, either paid by plaintiff or then remaining un- 
paid, then this plaintiff agrees to assign said decree to 
the defendant, the Nebraska Land, Stock-Growing & In- 
vestment Company, or to whomsoever said defendant 
may direct, and upon the failure of said plaintiffs to re- 
eeive said sums of money, or either of them, as aforesaid, 
then the said sale heretofore had is to be confirmed with- 
out objection.” There was a motion to contirm the sale, 
filed february 23, 1894, and prior to the stipulation which 
we have quoted, which was filed May 24, 1894. Subse- 
quent to the stipulation nothing further was done in 
regard to confirmation nutil June 9,1896. When the mat- 
ter was.presented, objections to confirmation had been 
filed. It appears that in partial compliance with the stip- 
ulation there had been $50 paid, a second payment in 
amount $150, and another payment in the sum of $75; 
also, that there had been improvements of the real estate 
involved in the litigation. It is now urged that by reason 
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of the payments to which we have referred the appellant 
becanie partial owner of the decree of foreclosure; and 
further, that the fact of improvement of the land gives 
a claim or right to equitable relief: The payments of $50 
aud $150 are asserted as made in compliance with the 
terms of the stipulation, and while there is no evidence 
to show that the said payments were applied as it is set 
forth in the stipulation that they should be, there is also 
nothing to show that they were not, and we cannot pre- 
sume to the latter effect. Of the payment of $75 this is 
shown: “J. N. Dryden, being first duly sworn, on oath 
says that the final payment of the $75 set forth in the 
affidavit of Ff. G. Hamer, filed herein, was made to apply 
upon interest on the first mortgage on the premises in 
controversy; that said payment had no connection what- 
ever with the stipulation for the confirmation of the sale | 
herein; that said first mortgage has never been fore- 
closed, and consequently was not, and is not, involved in 
the above entitled cause.” And what is stated in the 
affidavit just quoted is not in any manner controverted 
or denied. ‘There is not shown any payment on the de- 
cree under which the sale occurred, and there is disclosed 
a failure to comply with or fulfill the most important re- 
quirement of the stipulation,—a failure to make one, and 
the largest, of the payments agreed upon therein. The 
stipulation was plainly and directly to the effect that if 
there was a failure to pay either amount as agreed, the 
sale might be confirmed “without objection.” Whether, 
if payment on the decree herein to a considerable sum 
had been shown, it would have entitled the appellant to 
relief on equitable grounds, we are not called upon to 
decide. There is no such showing,-and, all things con- 
sidered, we are forced to conclude that the district court 
could but decide as it evidently did, that by reason of 
non-compliance of appellant with the stipulation, the 
other party had become entitled to call for confirmation 
of the sale. 

Relative to other objections to confirmation, they could 
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be waived; and it was the agreement that the confirma- 
tion was to be “without objection,” and the appellee had 
become entitled to the enforcement of this portion of the 
stipulation. It follows that the order of confirmation 
must be. 

AFFIRMED. 


MICHAEL T. BOHMAN, APPELLANT, V. CHARLES HL. CHASE 
EL AL, APPELLEES. 


Finep JuNE 21,1899. No. 8954. 


Transcript for Review. In an appeal to this court the certified 
transcript must include the judgment or decree of the trial 
court. 


APPueaAL from the district court of Colfax county. 
Heard below before MAnsHaun, J. Dismissed. 


George R. Doughty and George Lf. Thomas, for appellant. 
C. J. Phelps, contra, 


Harrison, C. J. 


The record filed in this court in this action has at- 
tached a certificate of the clerk of the trial court to the 
effect that it contains copies of “all the pleadings” in the 
cause. There is no certified Judgment or decree. ‘This 
being true, it is not presented here in such a condition as 
will admit of an examination of the correctness of the 
decision in the district court. Section 675 of the Code of 
Civil Procedure reads as follows: “That in all actions in 
equity either party may appeal from the judgment or 
decree rendered or final order made by the district conrt 
to the supreme court of the state; the party appealing 
shall, within six months after the date of the rendition 
of the judgment or decree, or the making of the final 
order, procure from the clerk of the district court and 
file in the oftice of the clerk of the supreme court a cer- 
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tified transcript of the proceedings had in the cause in 
the district court, containing the pleadings, the judg- 
ment, or decree rendered or final order made therein, 
and all the depositions, testimony, and proofs offered in 
evidence on the hearing of the cause, and have the said 
cause properly docketed in the supreme court; and on 
failing thereof, the judgment or decree rendered or final 
order made in the district court shall stand and be pro- 
ceeded in as if no appeal had been taken.” This requires 
that there shall be embodied in a transcript in an appeal 
to this court the judgment or decree of the trial court, 
and the certificate to the transcript must generally or in 
terms embrace the judgment or decree. (Jloore v. Water- 
man, 40 Neb. 498; Bell v. Beller, 40 Neb. 501; A/cDonald v. 
Grabow, 46 Neb. 406.) The appeal must be dismissed. 


APPEAL DISMISSED. 


JosmpH G. SLOAN, SHERIFF, V. THOMAS MANUFACTURING 
CoMPANY ET AL. 


FILED JUNE 21,1899. No. 8942. 
1. Chattel Mortgages: SEVERAL Mortrcacrrs. A chattel mortgage 


may be to a number of persons and may be to each a separate 
and several security of his claim or debt against the mortgagor, 


ForEecLosure: Actions. Each of the persons so 
secured may enforce a separate foreclosure of his interest in 
the property thus mortgaged, and also may maintain a separate 
action to recover from the wrongful taker thereof the possession 
of the mortgaged property. 


CoNsSTRUCTION: VOLUNTARY ASSIGNMENTS. “Instruments in 
the form of chattel mortgages will not be held to constitute an 
attempted assignment for the benefit of creditors because of 
the contemplated reciprocal trusts imposed on each mortgagee 
in favor of the others; because the mortgages provide that they 
shall prorate one with another; because at the time the mort- 
gages were made the mortgagor was unable to redeem, conveyed 


3. 
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all his property by the mortgages to secure debts greater than 
the value of the property; and because the parties contemplated 
that the mortgagees should take immediate possession; nor does | 
the fact that the mortgages contained a power of sale in accord- 
ance with the statutory provisions for foreclosure render the 
transaction an assignment.” (Kilpatrick-Koch Dry Goods Co. v. 
Bremers, 44 Neb, 863.) 


4. Voluntary Assignments: CHATTEL Morrecaces. “The act in regard 


to voluntary assignments refers only to assignments intended as 
such; that is, when a debtor undertakes to make an assignment 
under. the statute he must make it in accordance with it, other- 
wise it is no assignment and is void. But the rules relating to the 
construction of mortgages and other instruments somewhat 
akin to assignments, but not intended as such, remain un- 
changed.” (ilpatrick-Koch Dry Goods Co. v. Bremers, supra.} 


The instruments herein involved in litigation held 
not an attempted assignment under the act relative to votun- 
tary assignments, 


6. Fraudulent Conveyances: QuEsTIONS oF LAW AND oF Facr. If the 


facts which render a transfer of property fraudulent as to cred- 
itors appear upon the face of the instrument of transfer or are 
undisputed, the question may be one of law for the court, but 
the question of fraud is in general one of fact for submission 
to the jury or trier of facts. 


7. Fraud: Qursrion oF Fact. The question of fraud in the cuse at 


o 


bar was one of fact. 


The finding of the jury on the question of fraud 
held sustained by the evidence. 


. Request for Immaterial Findings: Review. The refusal .to sub- 


mit a special finding, the answer to which will not be material 
in a decision of the issues in litigation, is not prejudicial. 


10. Property Subject to Attachment: AccouNTS: DAMAGES FoR 


11. 


WroncreL Seizure. In general, accounts, ‘in their substance, 
or the debts, are not subject to levy by attachment or execution, 
but the effect of section 214 of our Code of Civil Procedure is to 
subject them to the lien of a levy of a writ of attachment; and, 
jn an action for a wrongful seizure and retention of possession 
of property under a writ of attachment, inclusive of accounts, 
the plaintiff may recover damages for the wrongful acts in re- 
- gard to the accounts. 


: . The face value of the accounts may or 
may not furnish a measure of the damages. 


TERnor from the district court of Pawnee county. Tried 


below before Lerron, J. Affirmed, 
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J. H. Broady and Story & Story, for plaintiff in error. 


Conley & Fulton, Francis Martin, G. EF. Becker, and Lind- 
sey & Raper, contra. 


FLARRISON, C. J. 


The firm of Meek, Skinner & Co., in the retail hard- 
ware and implement business in Pawnee City, had during 
its career of several vears become heavily indebted, and 
on February 16, 1895, executed a chattel mortgage in 
which was included the firm’s stock of hardware and im- 
plements then on hand, and in terms secured the pay- 
ment of amounts of indebtedness to sixty-five creditors, 
the name of each and the amounts due the creditors 
being stated in a schedule or list attached to and a part 
of the chattel mortgage. An instrument was at the same 
time executed by which the notes and accounts belonging 
to the firm were transferred to the creditors. These in- 
struments were executed and filed in the office of the 
clerk of Pawnee county. Of the execution of the instru- 
ments but two of the creditors had any prior or contem- 
poraneous knowledge. Some of the creditors accepted 
the action of the firm as set forth in the instruments to 
which we have referred, others refused to accept; of the 
latter was the First National Bank of Pawnee City, and 
for it and other creditors, respectively, suits against the 
firm were instituted in which writs of attachment were 
procured to issue and levies were made on the property 
described in the mortgage. There was also in the returns 
to the writs a statement that the levies extended to and 
included the notes and accounts. For some of the mort- 
gagees who had accepted the actions of the firm as ex- 
pressed in the mortgage and written transfer ‘of the 
notes and accounts this, an action of replevin, was com- 
menced. No bond was given, and the suit proceeded as 
one for damages and was prosecuted to judgment in the 
plaintifi’s favor. The sheriff justified under his attach- 
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ment rights, and from the adverse determination an error . 
proceeding to this court has been perfected. 

The main instrument, the effect of which is involved 
in the controversy herein, was in form a chattel mort- 
gage, was in favor of, as we have before stated, sixty- 
five persons, creditors of the firm, and to the extent the 
record discloses they were all the creditors. There was a 
provision that the parties grantees should prorate in 
the proceeds in the event of a foreclosure of the mort- 
gage, and this was in contemplation of the parties who 
executed it at the time, but each grantee was specifically 
named, as was the amount due him, and the mortgage 
was clearly one joint and several as to the parties who 
were to take under it,—was as if sixty-five simultaneous 
mortgages had been executed on the same property to 
the parties with a provision that each should prorate in 
the proceeds of the property if foreclosures occurred. 
A mortgage which in terms runs to a number of differ- 
ent persons may be to cover a separate and several lia- 
bility to each of the persons named. (Jones, Chattel 
Mortgages sec. 336; Pingrey, Chattel Mortgages sec. 104; 
Adams v. Niemann, 46 Mich. 135, 8 N. W. Rep. 719; 5 Am. 
& Eng. Ency. Law [2d ed.] 956.) And cither mortgagee 
may enforce his claim by foreclosure. (Adams v. Niemann, 
supra; Herman, Chaitel Mortgages 357; Burnett v. Pratt, 
22 Pick. [Mass.] 556; Gilson v. Gilson, 2 Allen [Mass.] 
115; Lyon v. Balentine, 29 N. W. Rep. [Mich.] 837; Walker 
ov. White, 27 N. W. Rep. [Mich.] 554.) If the right to 
foreclose exists, it seems to logically follow that as 
against third persons one or more of the mortgagees may 
replevin the property and thus defend the right of pos- 
session which is with the right to foreclose. 

A number of the creditors who were inclnded in the 
mortgage did not and would not accept it and refused 
to recognize it. This did not invalidate it or render it 
any the less forceful in favor of those who did accept it. 
(1 Cobbey, Chattel Mortgages sec. 411; 1 Jones, Mortgages 
see. 109.) Such a mortgage may be good as te one and 
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invalid as to another or others of the creditors named in 
it. (Pingrey, Chattel Mortgages sec. 104; 5 Am. & Eng. 
Inney. Law [2d ed.] 956.) The greater number of the 
mortgagees who did adopt the mortgage did not do so 
until after the writs of attachment were levied. Their 
asserted rights were held inferior and subject to the 
attachment liens. This was correct. (Rogers v. Heads 
Tron Foundry, 51 Neb. 39.) But this did not affect or dis- 
turb the rights of the prior acceptors of the mortgage 
against the subsequently acquired attachment liens. 
Against the latter the prior mortgagees had the right 
to the possession of the property and to subject it to the 
satisfaction of their liens. 

It is argued that the transfer herein involved was an 
attempted evasion of assignment law, and therefore void. 
Within the doctrine of this court announced in Wil putrick- 
Koch Dry Goods Co. v. Bremers, 44 Neb. 863, and kindred 
decisions, the instruments are not open to this attack. 

On the point of the fraudulent character of the mort- 
gage and bill of sale it is argued that the instruments 
themselves bore the stamp of and disclosed fraud, or 
quoting as does the writer of the brief, “Where the facts 
relied upon to render a mortgage fraudulent as to cred- 
itors appear upon the face thercof or are undisputed, the 
question of fraud is one of jaw for the court.” (/fouck v. 
Heineman, 387 Neb. 463.) We complete the statement 
there made. “In all other cases it is a question of fact 
for the consideration of the jury.” As we view the mat- 
ters herein presented there was nothing disclosed by the 
face of the papers which rendered the transaction fraud- 
ulent and void, and on the evidence as a whole the char- 
acter of the transfer was one of fact and for submissiou 
to the jury. The decision of the jury on the subject of 
fraud was sustained by sufficient evidence and must 
stand. 

It is argued that the trial court erred in its refusal to 
submit to the jury a special finding requested for plain- 
tiff in error. Within the view we have adopted of the 
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matter in litigation the finding to which we have just 
alluded could not have affected the disposition to be 
made of the cause——would not have been material; hence 
the refusal did not prejudice the complainant. 

Couusel for plaintiff in error asked questions, the ob- 
ject of which was to show by the answers the amount for 
which about three-fourths of the stock of the hardware 
and implements had been sold by the sheriff at private 
sale. T'o these objections were sustained and consistent 
offers to prove were overruled. The only service which 
this testimony could have performed for the party for 
whom it was offered would have been to reduce to the 
minimum the value of the goods to which it was sought 
to apply it, and this only as the value as thus shown of 
the three-fourths could be applicable relatively to the 
whole or to all, and if thus applied, it gives a value larger 
than that established by the verdict of the jury, which 
being true, the plaintiff in error has not been prejudiced 
by the suppression of the offered testimony. 

What we state and have stated which in the words 
employed refers specifically to the chattel mortgage is 
just as applicable, and is and was intended to, and does, 
embrace the bill of sale. 

The return’ of the sheriff on the writs of attachment 
disclosed that he had levied upon the stock of hardware 
and implements and the notes and accounts of the firm. 
Accounts are not the subject of levy so as to transfer the 
debt; that the return so stated was without effect, the 
original owner, or if the accounts, as in this case, had 
been transferred, the transferee, could have collected 
them. (1 Shinn, Attachment & Garnishment see. 208, p. 
402, citing Lesher v. Getman, 30 Minn. 321; Goodbar ». 
Lindsley, 11 8. W. Rep. [Ark.] 577, 51 Ark. 380; 20 Am. & 
Eng. Ency. Law 1062.) The foregoing is the general rule, 
but under the general subject of “Attachment” and dis- 
positien of the attached property in our Code of Civil 
Procedure the appointment of a receiver is provided, and 
in section 214 it is said: “Such receiver shall take pos- 
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- session of all notes, due bills, books of accounts, accounts, 
and all other evidences of debt, that have been taken by 
the sheriff or other officer, as the property of the defend- 
ant in attachment, and shall proceed to settle and collect 
the same. I‘or that purpose he may commence and main- 
tain actions in his own name as such receiver; but in 
such actions no right of defense shall be impaired or 
affected.” There seems to have been in the foregoing 
somewhat taken for granted by the legislators, but the 
only manner in which the portion which refers to ac- 
counts can be given force is to recognize that a levy by 
attachment on them is a lien on the debt and gives the 
exclusive right to collect, and this we will do. 

The property was not returned, and its value, inclusive 
of the accounts, may have furnished the proper measure 
of the damages; none other was afforded. 

What we have said fully mects the arguments on the 
objections to instructions given and those requested and 
refused; also the contention that the court erred in over- 
ruling the motion for judgment in favor of plaintiff in 
error notwithstanding the general verdict against him. 
The judgment of the district court must be 


AFFIRMED, 


TFRANK WARD v. Srarma or NEBRASKA. 
FiLrep June 21,1899. No. 10744. 


1. Jurors: CHATLENGES: Evinenct. A challenge of a juror for cause 
raises a question which is to he decided by the trial judge from 
a consideration of all the facts developed during his examina- 
tion, and any cireumstances which tend to enlighten upon the 
matter; and of these are the appearance and actions of the 
juror while undergoing the examination, 


2. —: QUALIFICATION: OFftNions. An opinion or impression of 
a juror formed from‘reading newspaper reports and hearing 
general rumors, of none of which he has a settled belief, but 
expresses rather disbelief or disregard, is hypothetical and does 
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not disqualify him if he also states that he can render a fair 
and impartial verdict based solely upon the evidence and wholly 
without the interference of such opinion or impression. 


3. 


Review. The determination of the trial judge in 
the decision of a challenge of a juror for cause will be sustained 
on review if not clearly wrong. 


°4, Assault with Intent to Murder: Proor or Intent. A charge of 
an assault with intent to murder is of a erime of which the in- 
tent is an essential element, and its proot as indispensable as 
the proof of the act which it aceompanies. 


5. : . Where there is no bodily injury or result from 
the act or assault, the infent may not be presumed frum the 
act; but as the intent is a process of the mind, and necessarily 
hidden or secret, it may not be susceptible of proof by inde- 
pendent evidence. It may be gathered or drawn from all the 
evidence, facts, and circumstances of the case, inclusive of the 
act, and is a matter of fact for the consideration and decision 
of the jury. 


6. Criminal Law: Scrriciency of EvmpENnce. If a finding of a jury 
is attacked as not sustained by sufficient evidence, it will not be 
disturbed by the appellate court unless manifestly wrong. 


Error to the district court for Jefferson county. 
Tried below before Lerron, J. Affirmed. 


W. P. Freeman and Heasty & Clapp, for plaintiff in error: 


One of the jurors stated on the voir dire that he had an 
opinion as to the guilt or innocence of accused, based on 
newspaper reports and on conversations, and that it 
would require evidence to change the opinion. The juror 
should have been excused upon accused’s challenge for 
cause. (Curry v. State, 4 Neb. 548; Aliller v. State, 29 Neb. 
438; Bayse v. State, 45 Neb. 261; Cowan v. State, 22 Neb. 
519; Olive v. State, 11 Neb. 11.) 

In support of an argument in favor of the contention 
that there was not sufficient proof of the intent charged 
to sustain the conviction reference was made to the fol- 
lowing cases: I«airstone v. State, 54 Miss. 689; Crisman v. 
State, 54 Ark. 283; Curry v. State, 4 Neb. 545; Patterson 
v. State, 85 Ga. 131; Botsch v. State, 43 Neb. 501; Lacefield 
v. State, 34 Ark. 275; Smith v. State, 52 Ga. 88. 


Vor. 58] JANUARY TERM, 1899. TOL 


Ww ara Vv. State. 


C.J. Smyth, Attorney General, and C. H. Denney, Cozmnty 
Attorney, for the state. 


HARRISON, C. J. 


An information was filed in the district court of Jef- 
ferson county in which the plaintiff in error was charged 
with an assault upon one Gregg Long with a deadly 
weapon, “a large knife, sometimes called a dirk knife,” 
with the intent to kill and murder him. To this the 
plaintiff in error pleaded not guilty, and a trial resulted. 
in his conviction and sentence to a term of imprison- 
ment in the penitentiary. In an error proceeding in his 
behalf to this court two questions are presented, one that 
the trial court erred in overruling a challenge for cause 
of one of the jurors, and another that the evidence was 
insufficient to sustain the verdict, especially of the intent 
elemental of the crime charged. In regard to causes for 
challenge to jurors it is stated in section 468 of the Crimi- 
nal Code: “fhe following shall be good causes for chal- 
lenge to any person called as a juror on the trial of any 
indictment: * * * That he has formed or expressed 
an opinion as to the guilt or innocence of the accused; 
Provided, That if a juror shall state that he has formed, 
or expressed, an opinion as to the guilt or innocence of 
.the accused, the court shall thereupon proceed to exam- 
ine, on oath, such juror as to the ground of such opinion; 
and if it shall appear to have been founded upon reading 
newspaper statements, communications, comments, or re- 
ports, or upon rumor, or hearsay, and not upon conver- 
sations with the witnesses of the transactions, or reading 
reports of their testimony, or hearing them testify, and 
the juror shall say, on oath, that he feels able notwith- 
standing such opinion to render an impartial verdict 
upon the law and the evidence, the eourt, if satisfied that 
said juror is impartial, and will render such verdict, may, 
in its eisere Oty admit such juror as competent to serve 
in such case.’ We do not deem it necessary to quote the 


r 
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statements of the juror who was challenged. His ex- 
amination disclosed that if he had an impression ov 
opinion relative to the subject of the trial, it was formed 
from newspaper reports which he had read or from ru- 
mors which he had heard repeated or discussed, and of 
the truth of either the newspaper reports or rumors he 
had no fixed belief, rather disbelieved or discredited 
them. If the juror had an opinion it was not uncondi- 
tional or fixed, but conditional and hypothetical, and, 
within the doctrine of the decision in the case of Basye v. 
Slate, 45 Neb. 261, it was not error to overrnle the chal- 
lenge for cause. (See, also, dfurphy v. State, 15 Neb. 383; 
Curry v. State, 5 Neb. 412.) 

It is urged in this connection that the constitu- 
tion and our Jaws demand that care be taken that 
the defendant in a criminal action be given a fair 
trial. The record herein discloses, we think, a well- 
sustained careful effort to afford the party charged an 
impartial hearing, a trial fairly conducted. To a com- 
prehension of the qucstion of intent elemental of the 
charge against the accused a careful examination of the 
evidence which bears upon the subject is necessary. The 
record discloses that Henry Ward, the father of the pris- 
oner, was the owner of a farm on which the latter had 
resided for some time prior to the occurrences in which 
this prosecution had its origin, and further, that the 
latter had cultivated a portion of the farm and had 
planted and had grown thereon a crop of corn of which 
he testified he was entitled to a share. This was done 
during the crop season of 1898, prior to the time of the 
act which caused his arrest. In the fall of 1898 the farm 
was leased to Gregg Long for the year 1899, to be worked 
by him and one Frank Picha, Long’s brother-in-law. They 
occupied the farm on or about December 1, 1898, and at 
some date during that month Henry Ward, who it seems 
was living with the renter, went to Kentucky and TIli- 
nois with the intention of being absent for a considerable | 
and indefinite time. It was of the evidence that he in- 
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structed the renter that if his son came to the farm after 
certain specifically designated property, he was to be 
allowed to take it, but corn was not named. On this 
point there was a conflict in the evidence. There was 
some testimony to the effect that the directions to the 
renter were inclusive of corn. It also appeared that 
Henry Ward sold to Frank Picha a team of horses of 
which his son asserted ownership. On Febrnary 2, 1899, 
the accused, with a team and wagon, went to the farm 
and drove to a crib in which there was some “snapped 
corn,” a portion of which be claimed, and took there- 
from a wagon load of the corn. Gregg Long testified that 
he then hagl a conversation with the plaintiff in error. 
The testimony of Long on this point is as follows: “I told 
him that we had no right to Jet this corn go; that it was 
in my care. He said, ‘It don’t make no difference,’ he 
was going to have it. I told him this corn was in my 
care, and I could not let it go. Mr. Ward holds me re- 
sponsible for it; and he says, ‘No, he wouldn't.’ I told 
him I didn’t want to let it go. Ile took that load, and 
when he took that load along I teld him not to come back 
and bother me any more. He said he was going to get 
that corn, and corn was in the ear in the crib right aside 
of it, and he said after that he was going to get the 
shelled corn. 1 told him, ‘No.’ I told him I wanted him 
to stay off the place. He said, ‘No,’ and I warned him 
to stay off the place and not bother us any more.” Two 
days later, or on February 4, 1899, the aceused returned 
to the farm and proceeded with thé team and wagon near 
to the crib and with the intention to get another load of 
corn therefrom. The wagon had on “the top box” or the 
“double” box. He was seen by Long and Picha, who 
then approached him and stopped near the wagon, Long 
about the hindmost portion of the rim of one front wheel 
of the wagon as it stood, and Picha nearer the front end 
of the wagon, but close to Long. The plaintiff in error 

was standing in the wagon bed or box near the center, 
' probably a trifle toward the front. Gregg Long testified 
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of what then occurred as follows: “And I told him we 
didn’t have no right to let no more of that corn go, and 
he said he was going to get it; it didn’t make any dif- 
ference, he was going to get that corn. After that he 
changed his subject, and he says, ‘Those cobs there, I 
am going to take them, too.’ J told him, ‘No. He said, 
‘They are worth $10’—he was going to take them and 
sell them. I told him, ‘No,’ the fuel was al! to be mine 
for boarding the old gentleman; and he said, ‘No,’ he 
was going to sell them. And from that he changed his 
subject,—he said a little more before that, but I can’t 
remember what it was,—from that he changed his sub- 
ject, and he says, “This black team there is yours, too.’ 
(It belongs to my brother-in-law.) He says, ‘Yes,’ he says, 
‘I am going to take that, too,’ and we said ‘No.’ Lle says, 
‘Tam going to take them,’ he says, ‘I am going to take 
them right along, and we both spoke up at the same time 
that the team belonged to us and you ain’t going to take 
them. Ie jumped up and said, ‘God damn you fellows, if 
you want to fight, J will fix you here” We. had a dirk 
knife in his hand.” 

Q. What did he do? 

A. He jumped up from the wagon, and with his knife 
right this way (indicating) in his right hand, and made 
a lunge to stab me, and as he jumped J jumped right out 
from under him,—I stepped off a few steps pretty lively 
and looked over my shoulder. As he struck the ground 
he made a bow in that shape, and started after me. I 
broke and run. He was coming right after me. I hada 
gun by me. After I had run about ten steps, I pulled 
the gun; I couldn’t do it any sooner, I had big rough 
mittens on; just as soon as I could I got them off, I 
pulled the gun and I turned around and I says, “Stop,” 
and he stopped. 

Also, that nothing further was said; that Ward got into 
his wagon and drove away. 

Frank Picha stated: 

Ie was going to take the team right along with him 
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that day, and we told him he wouldn’t. He said he 
would. And then he got mad over it and jerked his 
overcoat off and jerked a knife out of his pocket and 
juinped ont of the wagon and started after us. 

Q. What did he say when he started to jump off of the 
wagon? 

A. Ile said, “God damn you fellows, I will fix you right 
here,” and he had the knife in his hand and as he jumped 
off he made a strike at us, 

Q. At who? 

A. At Mr. Long. 

Q. Where did he light when he jumped off of the wagon 
with reference to where Gregg Long was standing ut the 
time he started to jump? 

A. Well, he jumped nearly in the same place where Mr. 
Long was standing. 

Q. Now, when you started to run, what did he do? 

A. Who, Gregg Long? : 

Q. ‘No, you and Gregg Long started to run away? 

. Well, he followed us. 

Frank Ward followed you? 

. Yes, sir. 

. How did he hold his knife then, when he was fol- 
lowing you? ; 

A. I think he held it this way (indicating); I know he 
did. 

Q. What happened next? 

A. Well, then as soon as Mr. Long got his mittens off 
and pulled the revolyer out, why he stopped I’rank. 

Q. What did he say? , 

A. He told him to stop, and Frank turned around and 
jumped into his wagon and off he went. 

Q. Did you see Vrank’s face at the time he was run- 
ning? 

A. Running toward us? 

Q. Did you see Frank Ward’s face at that time when 
he was running? 

A. At us? 


OpPop 
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Yes. 

Yes, sir. 

Tfow did he look? 

He looked mad. 

IIad there been anything said abont fighting pre- 
vious to the time that Frank said “I will fix you”? 

A. No, sir. 

Two boys, William and Thomas Larder, who were pves- 
ent throwing corn from a wagon into a crib near where 
the other parties were and heard and saw much or all of 
what was said and done, testified to the same effect and 
without material differences relative to the main facts 
as did Long and Picha. One of them said the accused 
struck at Long with the knife as he jumped from the 
wagon, the other stated that he did not see Ward strike 
at Long at the time of the jump from the wagon. The 
witnesses for the state described the knife used as a 
“dirk,” with a pointed blade, sharp on both edges, and the 
blade about six or eight inches long. The accused testi- 
fied that the blade of the knife was ten or twelve inches 
long. He stated in his testimony that the two parties 
threatened him, and on cross-examination said that the 
threat was to prosecute him if he took the corn. In rela- 
tion to his intent the accused was asked, “What did you 
intend to do when you jumped out of the wagon?” and 
answered, “I thought I would scare them away.” It will 
have been noticed that whatever the intention of the ac- 
cused was, as a matter of fact it ended in an attempt; he 
inflicted no wound or bodily injury on the other party. 
This result was yery probably more by force of circum- 
stances and preventive conditions than from lack of pur- 
pose on his part, or such was the apparent conclusion of 
the trial jury. 

It is argued that the words used by the accused just 
before or at the time he jumped from the wagon, “If you 
want to fight, I will fix you here,” were conditional anc. 
show that he did not have an absolute intent in his mind 
to “fix” them or one of them, There had been no talk of 
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fighting or of personal violence, and whatever may have 
been in the mind of the plaintiff in error at the time he 
used the sentence we have quoted, it is clear that he did 
not care whether the other parties wanted to fight or not; 
he, as soon as he had prepared for action by getting his 
weapon from his overcoat pocket, immediately proceeded 
to carry out any intent he may have had, regardless of 
any conditions. The words employed cannot under the | 
circumstances be given the force claimed for them, that 
of disclosing a conditional frame of mind or intent. The 
elements of the crime of murder were all present and 
active if there had been a killing, if the death of the party 
assaulted had resulted; but there was no killing, there 
was not even bodily hurt or injury, and the charge is of a 
crime of which the specific intent was an essential ele- 
ment, and its proof as indispensable as proof of the act 
(Botsch v. State, 43 Neb. 501); and in this case the intent 
cannot be presumed from the act. “A person is presumed 
to intend to do that which he voluntarily and willfully 
does in fact do. * * * But if the intent is to be car- 
ried beyond the result actually produced by the acts of 
the accused, it will be necessary to introduce evidence 
which would justify the jury in so finding.” (Curry v. 
State, 4 Neb. 545.) But where there is, as in the case at 
bar, no result of the act, the intent of the act is to be 
gathered and measured by all the acts, facts, and circum- 
stances of the occurrences upon which the charge is predi- 
cated, as was observed in Botsch v. State, 43 Neb. 503. 
“The intent is a mental process, and as such generally 
remains hidden within the mind wherein it was con- 
ceived, and is rarely, if ever, susceptible of proof by direct 
evidence, but must be inferred or gathered from the out- 
ward manifestations shown by the words or acts of the 
party entertaining it, and the facts or circumstances. sur- 
rounding or attendant upon the commission of the assault 
with which it is charged to be connected.” While a pre- 
sumption may not arise from the act, an inference may. 
In the opinion in the case of Krehnavy v. State, 43 Neb. 337, 
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in which a reversal of a conviction and sentence on a 
charge of assault with intent to murder was sought, after 
quoting the rule announced in Curry v. State, supra, it was 
stated: “We do not, however, interpret the rule to re- 
quire in every case independent evidence of the particular 
intention. On the contrary, the circumstances attending 
the principal act may be of such a character as alone to 
- exclude every rational hypothesis except the existence »f 
the specific intent charged. According to the modern 
and more reasonable view the test in all such cases is a 
rule of logic rather than a rule of law; and while a di- 
rection to the effect that men are presumed to intend the 
natural and probable consequences of their voluntary 
acts is generally held unobjectionable, what is meant 
thereby is that the jury are at liberty, if the circum- 
stances warrant, to infer the intent from the act. Such 
inference, in the language of Dr. Wharton, is not one of 
law, but of probable reasoning, as to which the court 
may lay down logical tests for the guidances of the jury, 
but can impose no positive binding rule. (Wharton, 
Criminal Evidence secs. 735, 736.)” The question of the 
intent was one of fact for the jury to determine from all 
the facts and circumstances, the act and all the attend- 
ant facts. Although after the review of all the evidence 
as presented in the record we, as judges, might say that 
we have a doubt of its sutficiency on the subject of intent, 
we cannot say that the determination of the jury was 
manifestly wrong; hence we cannot disturb it. (J/onroe 
v. State, 10 Neb. 448; Whitman v. State, 42 Neb. 841.) It 
follows that the judgment of the district court must be 


AFFIRMED. 
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J. E. Metcurr v. J. L. Wauny. 
FILED JUNE 21, 1899. No. 8952. 


Unauthenticated Transcript of Judgment: Revirw. A petition in 
error will Le dismissed when the final judgment or order as- 
sailed is not authenticated by the certificate of the clerk of the 
trial court. 


Error from the district court of Stantun county. 
Tried below before Evans, J. Dismissed. 


McNish & Oleson, for plaintiff in error. 
W. W. Young, contra. 


NORVAL, J. 


Attached to the record is the certificate of the clerk of 
the district court stating “that the foreguing is the origi- 
nal bill of exceptious in said cause, and also a true and 
perfect transcript of the petition, answer, reply, instruc- 
tions, verdict, motion for a new trial, and order of ex- 
tension of time in said action, as the same are on file and 
of record in my office.” It will be observed that the final 
judgment in the cause is not authenticated, and for this 
reason the proceeding in error must be dismissed. (Bailey 
v. Hastman, 54 Neb. 416, and cases there cited; Gencva 
Nat. Bank v. Donovan, 53 Neb. 613; Union P. R. Co. tv. 
Young, 52 Neb. 190; First Nat. Bauk of Pierce v. Noble, 52 
Neb. 507.) 

DISMISSED. 
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Tint ASSOCIATION OF PIILADELPUTA V. JAMES A. 
RvuBY ET AL. 


Frivep June 21, 1899, No. 10600. 


1. Action on Sheriff’s Bond: Execution AND APPROVAL: PLEADING. 
Tn an action on the official bond of a sheriff the petition should 
disclose the executicn and approval of the bond, or facts show- 
ing a waiver of the approval of the bond, or facts which estop 
the sureties from urging its hon-approval. 

2. Official Bonds: Nox-AprrovaL: Esroprpet, Holt County v. Scott, 
53 Neb. 176, distinguished. 

3, Failure to File Instructions: MxcerTions: Review. The omission 
-to file instructions before they are read to the jury is not re- 
versible error, where « specific exception was not taken on that - 
grotud before they were read. 


4. Sheriff: AmencemEnr: Novice. A judgment of amercement against 
a sherift is of no validity if the officer had no notice of the 
proceeding to amerce prior to the entry of such judgment. 


5. Attorney and Client: Junpicray Sate: PaymMEnr oF Lip. An at- 
torney, by virtue of his employment to presecutea case, has no 
authority to bind his client by an agreement that the purchaser 
at the judicial sale shall pay the amount of his bid to a third 
person instead of to the officer making the salc. 


Error from the district court of Phelps county. Tried 
below before BEALL, J. Reversed in part. 


Dryden & Main and G. Norberg, for plaintiff in error. 


S. A. Dravo, Rhea Bros. & Manatt, C. Hf. Roberts, and 
Clency St. Clair, contra. 


Norval, J. 

Yor the second time this cause has made its appear- 
ance in this court, the former decision being reported in 
49 Neb. 584. The action was upon the official bond of 
the defendant J. A. Ruby, as sheriff of Phelps county, to 
recover the sum of $435, which it is alleged came into 
the hands of Ruby as sheriff, as the proceeds of the sale 
of certain rea] estate under a decree of foreclosure, and 


VoL. 58] JANUARY TERM, 1899. 731 


Fire Ass’ n of Philadelphia Vi Ruby. 


which he had neglected and refused to pay the plaintiff. 
Upon the first trial the main matter intcrposed by the 
officer as a defense was that he had paid the money to the 
clerk of the district court for the use of the plaintiff, 
which fact on the former hearing this court held con- 
stituted no defense, as it was the duty of a sheriff to pay 
the proceeds of sale derived from the sale of lands, under 
a decree of foreclosure, directly to the persons entitled 
thereto under the decree, unless it is otherwise ordered. 
Subsequent to the entry of the judgment of reversal 
new pleadings were filed, and the cause was again tried, 
resulting in a judgment in favor of the defendants: 
Plaintiff prosecutes error. 

Before reviewing the assignments of error we will con- 
sidera proposition urged by the defendants, namely, that 
the amended petition: of the plaintiff upon which the 

cause was tried does not state a cause of action, because 
the approval of the bend upon which the action was 
brought is not alleged. The only averments in the plead- 
ing relative to the matter are that the defendant Ruby 
“was duly elected and qualified as sheriff.of Phelps 
county, Nebraska, for the term commencing January 4, 
1890; that, being required by law to give bonds for ihe 
faithful performance of his duties, said J. A. Ruby, as 
principal, and the other defendants therein as sureties, 
entered into a bond in-the sum of $10,000, as required by 
law, for the faithful performance of his duties as such 
sheriff. A copy of said bond is hereto attached, marked 
‘axhibit A,? and made a part hereof.” It will be, ob- 
served that there is no allegation that the bond was ever 
approved by any officer or board, nor are facts averred 
from which the inference can be drawn that the bond 
was approved. It is averred that defendants “entered 
into a bond,” which is equivalent to an allegation that 
they signed the instrument declared on and not that it 
had been approved. Ifad the plaintiff alleged that the 
defendants executed the bond, it might include, or cover, 
the performance of every act essential to the making and 
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approving of the bond; but the pleading contains no such 
averment, or a state of facts of like import. It is not even 
alleged that the bond in question was ever filed in the 
office of the county clerk of Phelps county, or that it was 
cver presented for approval to the county board. To cre- 
ate a liability against the defendant sureties it must ap- 
pear that the bond was filed and approved, or facts dis- 
closed which estopped the sureties from asserting that 
the bond was never approved, as was the case in //ult 
County ¢. Scott, 53 Neb. 176, where the bond of Scott, as 
county treasurer, was executed and delivered within the 
. statutory period to the proper officer, was approved out 
of time, but Scott obtained possession of the office there- 
under and received the fees and emoluments thereof; and 
it was held that the sureties were liable. The case at bar, 
as made by the pleading of the plaintiff, is entirely dif- 
ferent. It is not alleged that this bond was ever filed. 
that Ruby took possession of the office thereunder, and 
discharged the duties thereof and received the fees and 
emoluments belonging thereto. A cause of action is not 
stated against the sureties, even though the copy of the 
bond attached to the amended petition as an exhibit be 
considered. It is not averred that the exhibit is a copy 
of the original and the indorsements thereon. 

The instructions to the jury were not filed until after 
the return of the verdict, and for this a reversal is asked. 
While instructions should be filed with the clerk of the 
trial court before they are read to the jury, such omission 
will not work a reversal where a specific exception is not 
taken on that ground at or before the time they are read. 
(Fry v. Tilton, 11 Neb. 456.) The record under review af- 
firmatively shows that no exception was taken to the 
charge until after the verdict was returned and filed, 
which, under the authorities, was too late to make the 
error available in this court. 

It is asserted that the verdict and judgment were in 
favor of all the defendants, while under the former opin- 
ion filed when the cause was here before, owing to the 
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judement of amercement against Ruby, the plaintiff was 
entitled to a judgment herein against him. It was then 
decided that the judgment of amercement against a 
sheriff is, in a subsequent action on his bond, indisputa- 
ble evidence of the facts essential to a recovery. It there 
appears that the amercement order was made by consent 
of parties, but on the last trial there was evidence tend- 
ing to show that Ruby did not consent to the rendition 
of the amercement order or judgment, and that he had 
no notice of the proceeding to amerce prior to the entry 
of the order against him therein. If Ruby had no notice 
of the proceeding, did not appear therein, or consent to 
judgment, it is very evident that the amercement order is 
not binding upon him. 

On the last trial the defendants were permitted, over 
the objections of the plaintiff, to prove that after the 
sale was confirmed, no money having been paid by the 
purchaser, that the latter, on the verbal request of J. P. 
Hartman, one of the plaintiff’s attorneys in the foreclos- 
ure suit, paid the purchase price to the clerk of the court 
below and not to the sheriff. The admission of this evi- 
dence, it is urged, was prejudicially erroneous, the argu- 
ment being that the general employment of an attorney 
confers no authority upon him to direct that money due 
his client upon a judgment be paid to a person not au- 
thorized by law to receive it. The argument is convine- 
ing. It was the duty of the purchaser at the foreclosure 
sale to have paid the amount of his bid to the sheriff, and 
upon the approval and confirmation of the sale, the law 
imposed cn him the obligation to pay the money, less 
costs, to the party entitled thereto. Hartman, by his 
general employment,—and no special authority was 
shown,—had no power to direct that the purchase-money 
be paid to the clerk of the court. (Jace v. Foster, 42 Neb. 
818.) The judgment as to the sureties is affirmed, but as 
to the defendant Ruby it is reversed. 


JUDGMENT ACCORDINGLY. 


734 NEBRASKA REPORTS. [ VOL. 58 


State v. Cherry County. 


STATE OF NEBRASKA V. CHERRY COUNTY. 
FILep JUNE 21,1899. No. 10814. 


1. County Bonds: Novice oF Erection. Under section 27, article 1, 
chapter 18, Compiled Statutes, notice of a proposition submitted 
to the electors of a county to issue bonds to build a court house 
must be given “for four weeks in some newspaper published in 
the county,” in case one is printed therein, 


The word “for,” as employed in said section, means 
and the notice must be published for, or during, four 
weeks before the day of election. Four full weeks must elapse 
between the date of the first publieation and the day fixed for 
the election. 


” 


“during, 


Error from the district court of Lancaster county. 
Tried below before HoLMEs, J. Reversed. 


C.J. Smyth, Attorney General, and George IF. Corcoran, 
for the state: 

The court should declare the bonds invalid on the 
ground. that the notice of the election at which they were 
voted was insufficient. (Lawson v. Gibson, 18 Neb. 137; 
State v. Cornell, 54 Neb. 647; Harly v. Doe, 16 Wow. [U. 8.] 
609; Whitaker v. Beach, 12 Kan. 492; McCurdy v. Baker, Ub 
Kan. 111; Nunow County v. Ninth Nat. Bank, 147 U. 8. 91; 
State v. Yellow Jacket, 5 Nev. 415; Savings & Loan Society v. 
Thompson, 82 Cal. B47; Bunce v. Reed, 16 Barb. [N. Y.j 
347; Market Nat. Bank v. Pacific Nat. Bank, 89 N.Y. 397; 
Richardson v. Bates, 23 Wow. Pr. [N. ¥.] 516; Bacon v. 
Kennedy, 56 Mich. 329; Boyd v. McFarlin, 58 Ga. 208; 
Williams v. Board of Supervisors, 58 Cal. 23%; tll v. Paison, 
27 Tex. 428; Pisar v. State, 56 Neb. 455; Nebraska Laud, 
Stock-Growing & nrestment Co. v. Welinley-Lanning Loan & 
Trust Co., 52 Neb. 410.) 


A. AL. Morrissey, contra. 


Cases cited by the county attorney are reviewed in the 
opinion. 


UA 
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Norval, J. 


The electors of Cherry county, at the general election 
held in said county in November, 1898, voted upon, and 
carried, the proposition to issue $12,000 in county bonds 
for the purpose of erecting a court house. The bonds 
were issued by the authorities of the county, and were 
by the auditor of public accounts registered in his office. 
The board of educational Jands and funds agreed with 
the county authorities to purchase the bonds as an in- 
vestment for the permanent school fund in case the 
bonds were legal and valid obligations. A dispute having 
arisen between said board and the connty with respect 
to the validity of said bonds, the matter was snbmitted 
to the district court of Lancaster county for adjudication, 
upon an agreed statement of the facts, under the pro- 
visions of section 567 of the Code of Civil Procedure. 
From the decision and judgment holding the bonds legal 
and valid the state has prosecuted error. 

The single question presented by the record is whether 
the notice calling the election at which the proposition 
to issue the bonds was voted upon was published as re- 
quired by the statute. The notice was inserted in four 
successive weekly issues of the Republican, and also in the 
Western News Democrat, newspapers published at -Valen- 
tine, in the county of Cherry. Tn the fepublican the first 
publication was October 14, 1898, and, on the day pre- 
ceding, the election notice first appeared in the Westeri 
News Democrat. The election was held on November 8, 
or before the expiration of the four full calendar weeks 
after the first publication of the notice. The statute, sec- 
tion 27, article 1, chapter 18, Compiled Statutes, declares 
inter alia: “The mode of submitting questions to the peo- 
ple for any purpose authorized by law shall be as follows: 
The whole question, including the sum desired to be 
raised, or the amount of the tax desired to be levied, or 
the rate per annum, and the whole regulation, including 
the time of its taking effect, or having operation, if it be 
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of a nature to be set forth, and the penalty of its viola- 
tion, if there be one, is to be published for four weeks in 
some newspaper published in the county.” The provis- 
ions quoted govern and control the submission, to the 
vote of the electors of Cherry county, of the proposition 
to issue the bonds in question. Of this there is no room 
for doubt. The present controversy arises over the meai- 
ing of the words in the portion of the section quoted 
above, “for four weeks in some newspaper published in 
the county,” the contention of the county attorney being 
that the publication is complete upon the distribution of 
the newspaper containing the fourth weekly insertion of 
the notice, while the attorney general argues that the 
first publication must be made at least four weeks, and 
the last insertion one week, prior to the election; in other 
werds, the notice is incomplete until four weeks have 
elapsed after the first publication. We are not aware 
that the precise point ever has been adjudicated by this 
court, although questions of a somewhat similar nature 
have been passed upon. : 

In Lawson v. Gibson, 18 Neb. 187, the court construed 
section 497 of the Code of Civil Procedure, which provides 
that notice of the sales of lands upon execution shall be 
given “for at least thirty days before the day of sale, by 
advertisement in some newspaper printed in the county,” 
ete., and it was held that the statnte was not satisfied by 
one insertion of the notice at least thirty days before the 
day of sale, but that the word “for” in the section means 
“during,” and that the notice is required to be published 
during the thirty days. Whitaker v. Beach, 12 Kan. 492, 
cited in the opinion in that case, fully sustains the doc- 
trine. 

In State v. Cornell, 54 Neb. 647, the word “for? in the 
phrase “for each fiscal year,” in section 20, chapter 28, 
Compiled Statutes, was construed to be the equivalent of 
the word “during.” 

Section 2, chapter 50, Compiled Statutes, declares that 
no action shall be taken upon an application for a license 
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to sell intoxicating liquors “until at least two weeks’ 
notice of the filing of the same has been given by publi- 
cation in a newspaper published in said county having 
the largest circulation therein.” In Pisar v. State, 56 Neb, 
455, the notice ot an application for a saloon license was 
published for two successive wecks, and the license was 
granted the fourteenth day after the first publication. 
In that case, in an opinion by Irvine, C., carefully re- 
viewing the authorities, it was held that action could be 
taken only aftcr the expiration of two weeks, and that 
the license was, prematurely granted and was void. 

These three decisions are quite in point upon the ques- 
tion now under consideration. The construction placed 
upon the statute by the county attorney wholly ignores 
the word “for” in section 27 under consideration. That 
word was inserted for a purpose, and in construing stat- 
utes it is a cardinal rule to give, if possible, force and 
effect to each sentence and word contained therein. 
Tested by this rule, what meaning should be placed on 
the preposition “for’? Manifestly it is equivalent to the 
word “during,” and such is its general signification. Had 
the lawmakers intended that notice of the proposition 
submitted to a vote of the people of a county should be 
complete upon the fourth weekly insertion in the news- 
paper, they doubtless would have expressed such purpose 
by omitting from the statute the word “for,” or by the 
use of some appropriate language which would more 
clearly express what was in the legislative mind. The 
statute is not complied with unless the notice is published 
in a newspaper during four weeks preceding the election. 
Four weeks must intervene between the first publication 
and the election. This construction is not only in line 
with the decisions of this court, of which mention is 
made above, but is fortified by the adjudications of other 
courts in passing upon a similar question. 

The statute of New York requiring that notice to the 
ereditors of one insolvent to show cause must be pub- 
lished “for six weeks successively” was under considers, 

51 
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tion in People v. Judges of Yates Common Pleas, 1 Wend. 
[N. ¥.] 90, and it was determined that the publication 
must be made for six whole wecks,—that is, during forty- 
two days. To the same effect is Bunce v. Reed, 16 Barb. 
[N. Y.] 347, 

The section of the Code of Civil Procedure of New 
York (section 440) requiring that the service of summons 
by publication shall be made for such length of time as 
may be deemed reasonable, not less than once a week for 
six weeks, was construed in Warket Nat. Bank v. Pacific 
Nat. Bank, 89 N. Y. 397, and the court held that the serv- 
ice was not complete until the expiration of at least Six 
full weeks froin the time of the first publication. The 
court said: “It will be perceived that the publication 
must be made for a specified period of time, and when 
the statute provides for six weeks, it is obvious that this 
period will not elapse prior to its expiration. It does not 
provide for a publication six times within six weeks, but 
for a time not less than once a week for six successive 
weeks. The publication evidently means rather more 
than printing the notice. Its object is to give notice by 
means of the newspapers, and it cannot be claimed that 
such notice is given for six weeks before that time ex- 
pires. Lovking at the various provisions referred to, it 
is a reasonable construction that the law intended a full 
six weeks’ publication and not six times in six different 
weeks.” (See Richardson v. Bates, 23 How. Pr. [N. Y.] 
516.) 

Notice of a sale of real estate for taxes was published 
twelve successive wecks, tle first insertion being eighty- 
two days prior to the sale, under a statute requiting the 
notice to be given by advertisement in a newspaper “once 
each week for at least twelve successive weeks.” The 
supreme court of the United States, in an opinion by 
Justice Wayne, in urly v. Doe, 57 U.S. 609, said: “The 
preposition ‘for’? means of itself duration when it is put 
in ‘connection with time, and as all of us use it in that 
way, in our every-day conversation, it cannot be pre- 
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sumed that the legislator, in making this statute, did not 
mean to use itin the same way. Twelve successive weeks 
is as definite a designation of time, according to our di- 
vision of it, as can be made. When we say that anything 
may be done in twelve weeks, or that it shall not be 
done for twelve weeks, after the happening of the fact 
which is to precede it, we mean that it may be done in 
twelve weeks, or eighty-four days, or, as the case may be, 
that it shall not be done before.” 

In Michigan the statute requires that notice of a fore- 
closure sale shall be given “for twelve successive weeks,” 
and in Bacon v. Nennedy, 56 Mich. 329, the notice was pub- 
lished twelve times in as many weeks, fixing the day of 
sale on a date less than twelve weeks from the first inser- 
tion of the notice. In that case it was adjudged that. the 
statute was not complied with unless the full interval of 
twelve weeks has intervened between the first notice and 
the sale. 

The Code of Georgia requires that a notice of sheriff's 
sale shall be published weekly for four weeks in a news- 
paper, and in Boyd v. McFarlin, 58 Ga. 208, the provision 
was construed, and it was ruled that the advertisement 
must be weekly for twenty-eight days, and if that num- 
ber of days has not elapsed between the first publication 
of the notice and the sale, the publication is insufficient. 

The fifth paragraph of the syllabus in /Till v. Faison, 27 
Tex. 428, reads as follows: “The statute (Oldham & 
White, Digest, art. 1103) requiring the publication for 
three successive weeks of citation issuing from a justice 
court to an absent or transient defendant is not com- 
plied with by a publication in three successive issues of 
a weekly newspaper, unless the full term of three weeks, 
or twenty-one days, elapse between the date of the first 
publication and the day on which the judgment was ren- 
dered, exclusive both of the first day of publication and 
the return day of the writ.” 

The county attorney has cited three Nebraska decisions 
and one Nevada case. The Nebraska cases are easily dis- 
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tinguishable. In Davis v. Huston, 15 Neb. 28, was con- 
strued section 79 of the Code of Civil Procedure relative 
to publication of notice to non-resident defendants, which 
requires “the publication must be made four consecutive 
weeks in some newspaper.” It will be observed that the 
preposition “for? is omitted from the language quoted, 
and it was correctly decided that the publication is 
deemed complete upon the distribution of the newspaper 
containing the fourth successive weekly insertion of the 
notice. , 

In Forts v. Mann, 15 Neb. 172, service by publication in 
a mortgage-foreclosure was made by five successive 
weekly insertions in a newspaper, which was held suf- 
ficient. In that case the statute was neither quoted nor 
cited, but this court evidently had in mind section 79 
of the Code of Civil Procedure, which was construed in 
the preceding case of Davis v. Huston. 

In Cuion P. R. Co. v. Montgomery, 49 Neb. 429, we had 
under consideration section 51, article 2, chapter 14, Com- 
piled Statutes, relating to the publication of ordinances 
in cities of the second class containing over 5,000 and 
less than 10,000 inhabitants, and which contained this 
language: “All ordinances of a general nature shall, 
within one month after they are passed, be published in 
some newspaper published within the city, * * * and 
every ordinance fixing a penalty or forfeiture for its vio- 
lation shall, before the same takes effect, be published 
for at least one week in the manner above described.” In 
that case the ordinance was inserted only once in a daily 
newspaper, and -we held the publication incomplete, and 
that to meet the requirements of the statute the publica- 
tion should have been continued in each issue of the 
paper for one week. In the opinion it was said: “Had 
the paper in question been published weekly, then one 
insertion therein doubtless would have been sufficient.” 
This sentence, the county attorney insists, contains the 
doctrine that one publication in a weekly newspaper 
means one week. In this he has shot wide of the mark. 
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No such question was involved in that case, but rather the 
number of insertions of the ordinance it required to con- 
stitute a valid publication thereof, and it was announced 
that if the insertion was in a weekly newspaper one pub- 
lication would suffice, but if in a daily paper it must ap- 
pear in each issue for an entire week. 

Nevada v. Yellow Jucket Silver Mining Co., 5 Nev. 415, 
supports the construction for which the county attorney 
contends. That case was decided by a divided court, and 
the argument of the majovity is unsound and disregards 
the rule for the interpretation of statutes, which requires 
force and effect to be given each word. 

The first publication of the proposition submitting to 
the electors of Cherry county to vote bonds to build a 
court house having been made less than four weeks prior 
to the day of the election, the bonds were not legally 
voted and issued. The judginent of the district court is 


REVERSED. 


HENRY B. SHULL, CORONER, ET AL. V. JOHN BARTON, 
SUERIFF, ET AL. 


FILED JUNE 21,1899. No. 8377. 


1. Statutes: ApopTIon: ReprEaL. Where one statute refers to an- 
other, which is subsequently repealed, the statute repealed be- 
comes a part of the one making the reference and remains in 
force so far as the adopting statute is concerned. 


2. Replevin Bond: JUsTIFICATION: STATUTES: CoNnsTRUCTION. ‘The 
provisions of section 189 of the Code of Civil Procedure, which 
provide that when an officer is notified by a defendant in re- 
plevin that he excepts to the sureties on a replevin bond the 
sureties must justify “upon notice as bail on arrest,” was not 
rendered inoperative by the repeal of title 8, chapter 1, Code of 
Civil Procedure. 


AcTIon AGAINST APPROVING OFFICER: DEFENSE. In an ac- 
tion against an officer for approving an insufticient replevin bond, 
the fact that the plaintiff afterward seized the property on 
execution is a defense pro tanto, 


oo 
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Parties. When property was replevied from a 
sheriff who held under a writ of attachment, the sheriff, in his 
own name or by joining with the attachment creditors, may 
maintain an action against the replevying officer for negligently 
approving the replevin bond. 

5. Evidence: Documents. It is not reversible error to exclude docu- 
mentary evidence when the same has already been introduced 
by the other party. 


6. Instructions: Issues. It is error to give an instruction which 
withdraws from the consideration of the jury a material issue of 
fact in the cause. ‘ 


REHEARING of case reported in 56 Neb. 716. Judgment 
below reversed. 


W. H. Morris, for plaintiffs in error. 
Hastings & Sands, contra. 


Norval, J. 


This cause was decided at the last term, when an opin- 
ion was filed reversing the judgment below. (56 Neb. 
716.) A rehearing was allowed, and a second submission 
taken. The facts, with sufficient clearness and fullness, 
are stated in the former opinion and need not be restated 
at this time. Certain of the legal propositions enunciated 
on the former hearing are assailed by counsel for plain- 
tiffs below in language quite forcible, and not entirely 
courteous to this court. 

It was the judgment of this court that the failure of 
the coroner to require the sureties on the bond given by 
the plaintiffs in replevin to justify as “bail on arrest,” 
pursuant to section 189 of the Code of Civil Procedure, 
was not conclusive evidence of the negligence of the coro- 
ner in approving such bond, for the reason said section 
became inoperative by the repeal of chapter 1, title 8, of 
said Code, relative to arrest and bail. Upon a considera- 
tion of the subject anew the court is satisfied that the 
doctrine stated is unsound, and it recedes therefrom. 
While it is true that the legislature of 1887 (Session 
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Laws 1887, ch. 99, p. 654) repealed the provisions of the 
Code of Civil Procedure on the subject of arrest and bail, 
it does not follow that such repeal rendered inoperative 
that portion of section 189 of said Code which requires — 
that when a defendant in replevin shall except to the 
sureties on a replevin bond “the sureties must justify 
upon notice as bail on arrest,”—that is, justify in the 
same manner as was provided in case of bail given for 
the release of a debtor from arrest. Said chapter 1, title 
8, of said Code was in force and effect when said section 
189 became operative, and the latter having referred to 
the former, and by such references made¢ its provisions 
a part thereof to the same extent as had the same been 
incorporated therein, we are satisfied, upon principle as 
well as authority, that the repeal of said chapter 1, title 
8, had no effect upon said section 189. (Sedgwick, Con- 
struction of Statutory & Constitutional Law 229; Turney 
v. Wilton, 36 Ill. 885; Sika v. Northwestern R. Co., 21 Wis. 
370; Wick v. Ft. Plain & R.S. R. Co. 50 N. Y. Supp. 479; 
Ha parte Crow Dog, 109 U. S. 556; Viterbo v. Friedlander, 
120 U.S. 726; I re Wilson, 140 U.S. 578.) In Endlich on 
Interpretation of Statutes the author at section 492 states 
the rule thus: “Where the provisions of a statute are 
incorporated by reference in another, where one statute 
refers to another for the powers given or rules of proced- 
ure prescribed by the power, the statute or provision 
referred to or incorporated becomes a part of the refer- 
ring or incorporating statute, and if the earlier statute 
is afterwards repealed, the provisions so incorporated, 
the powers given, or rules of procedure prescribed by the 
incorporated statutes obviously continue in force so far 
as they form a part of the second enactment.” The text 
is fully sustained by the adjudicated cases, and we take 
the first opportunity of getting in line therewith by over- 
ruling what we said upon that subject in the former 
opinion filed herein. The sureties on a replevin bond, 
therefore, must justify “upon notice as bail on arrest.” 
It is obvious that the conclusion reached on this point at 
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the former hearing did not control] the determination of 
the cause, since it was held that the coroner was guilty 
of negligence in approving the replevin bond. Neverthe- 
less it is important that we stand on the right side of the 
proposition. 

We are now convinced that we fell into another grave 
error when we said in the fourteenth paragraph of the 
syllabus that “A sheriff, from whom attached property 
has been replevied, on the termination of the replevin 
suit in his favor, and the return unsatisfied of an execu- 
tion issued on the judgment, cannot maintain an action 
against the officer, who served the replevin writ, for negli- 
gently approving an insufficient replevin bond, whereby 
the creditor for whom the sheriff acted lost his debt.” 
By virtue of the seizure, under the writ of attachment, 
the sheriff acquired a special interest in the property re- 
plevied, and if he could have maintained a suit on the 
replevin undertaking or bond, as we said he might, it is 
difficult to pereeive why he might not, in a proper case, 
recover for the approval, by the officer serving the re- 
plevin writ, of an insufficient bond. In 2 Freeman, Execu- 
tions, section 268, the doctrine is aptly stated in the fol- 
lowing language: “But the moment that a levy is made 
the rights and remedies of the officer are matevially 
changed; or, more accurately speaking, he from that 
moment is vested with rights and entitled to remedies 
to which he could before urge no‘valid claim. He is en- 
titled to retain such possession and control of the prop- 
erty as may be necessary to make it productive under the 
writ. The law, therefore, concedes to him, as to a bailee, a 
special property in the goods in his custody. It gives 
him all the legal remedies needed to maintain his rights 
and to secure him indemnity for their invasion. If the 
property is taken from him, or if, being left by him in 
the possession of another, it is taken from suell possession 
by any one, or is converted by the custodian, the officer 
may sustain an action of replevin, tvespass, or trover, 
just as the owner of an absolute title could do in like 
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circumstances. He may maintain either of these actions 
against the defendant as well as against a stranger to the 
suit. The officer's title is dependent for its continuance 
upon the continuing of the necessity of holding the prop- 
erty to answer the purposes of the writ. If the judgment 
should be satisfied, or if from any cause it should cease to 
be in force, or if the levy should be set aside, the officer 
would no longer have the right to withhold possession 
from the defendant. As against the general owner, the 
special property of the officer would be terminated; but 
as against strangers to the title, the special property con- 
tinues until the officer can redeliver the property to the 
defendant.” The foregoing statement of Mr. Freeman 
correctly enunciates the law, and applying the doctrine 
to the case at bar the conclusion is irresistible that the 
sheriff conld maintain this action in his own name. The 
other plaintiffs, being the attaching creditors, were prop- 
erly joined under sections 40, 42, and 50a of the Code of 
Civil Procedure. This court is committed to the doctrine 
that two parties having separate and distinct claims to 
the possession of the same property may join in an action 
of replevin therefor. (Karle v. Burch, 21 Neb. 702; Jones 
v. Loree, 87 Neb, 816.) Tf joinder is permissible in replevin 
by plaintiffs who have successive interests in the same 
property, evidently the attaching creditors, whose in- 
terests and rights arise by virtue of the levy of the writs 
of attachment on the property, were properly joined with 
the sheriff as parties plaintiff. 

That portion of the former opinion is assailed which 
held that error was committed by the trial court in not 
permitting the coroner to introduce the executions issued 
on the judgments in favor of the seven creditors. There 
were six instead of seven executions, as erroneously 
stated in the former opinion, and only three of thei - 
were in favor of parties to the record. In speaking of 
the exelusion of the executions the rule was stated to be 
that where attached chattels are replevied from the 
sheriff and delivered to the claimant, and the attaching 
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creditor, pending the replevin action, causes them im- 
properly to be taken on executions to pay the debt for 
which the attachment issued, such seizure under the exe- 
cution is a defense in favor of the officer who executed 
the replevin writ in a suit against him by the creditor for 
negligently approving an insufficient replevin bond. The 
retaking of the identical property by the sheriff under 
the executions might or might not be a competent defense 
in favor of the coroner for the approval of an insufficient 
bond. If the chattels were in the same condition and of 
the same value as at the time the same were seized under 
the replevin writ, the defense would be complete; other- 
wise it would not be. (Rinker v. Lee, 29 Neb. 783; Otto v. 
Burch, 50 Neb. 894.) The taking of the property by the 
sheriff would constitute a defense pro tanto, and we erred 
in holding on the former hearing that the levy of these 
executions defeated a recovery in the present action. 

It is argued that the answer of the defendants below 
does not allege that any of the property retaken by the 
sheriff under the executions was finally held or sold by 
him. It was unnecessary to allege or prove the retentiou 
and sale of the property by the sheriff. The taking of it 
from the ‘coroner constituted a defense pro tanto in an 
action by the former against the latter for approving an 
insufficient replevin bond. It is said that property, after 
it was taken under the executions, was subsequently 
turned over to the coroner under a second replevin writ. 
Whether this, if true, were material or not, it is unneces- 
sary to decide, since no such issue was raised by the plead- 
ings in the case. The answer set up the seizure of the 
property in question by the sheriff under the executions, 
and this averment was controverted by a general denial. 
There was no allegation in the reply that the coroner 
_ subsequently became possessed of the same property, but 
the issue was whether the sheriff had levied executions 
upon the property after it had been taken from him under 
the replevin writ. We are now persuaded that the ex- 
clusion of the executions, when offered in evidence by the 
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coroner, was not reversible error, for the reason copies 
of these writs had already been introduced in evidence 
by the plaintiffs below. (ord v. State, 46 Neb. 390; Barr 
v. City of Omaha, 42 Neb. 341; Hurlburt v. Rosenbalin, 49 
Neb. 498; Denise v. City of Omaha, 49 Neb. 750.) 

The court below, at the request of plaintiffs, gave the 
following instruction, to which the defendants duly ex- 
cepted: “Gentlemen of the jury: You are instructed that 
after the facts agreed upon by the parties in this case 
and the admissions of the pleadings, and the view taken 
‘by the court as to the law controlling this case, there are 
not many questions left for you to pass upon. The ques- 
tion will be whether or not the coroner, in the replevin 
action of Foster & Co. against Barton, took an insufficient 
bond, and that by reason of the insufficiency of such re- 
plevin bond the plaintiffs in this cause were unable to 
procure the return of the property or the value thereof. 
Your verdict will be for the plaintiffs if you find he did, 
from the evidence of the case, and you will assess the 
plaintiffs’ damages at $2,200, with interest at seven per 
cent from the 10th day of July, 1891, to the 16th day of 
September, 1895, but your verdict not to exceed the 
amount of the coroner’s bond, $5,000.” The giving of 
this instruction was prejudicial error, for which the judg- 
ment must be reversed. It submitted to the jury whether 
the coroner took an insufficient replevin bond, and 
whether, by réason thereof, plaintiffs were unable to ob- 
tein a return of the property. It, in effect, withdrew 
from their consideration every other issue, and especially 
the conceded fact that the sheriff did obtain possession of 
the identical property under the executions. The instruc- 
tion ignered the defendants’ theory of the case based 
upon the pleadings and evidence. The judgment of the 
district court will stand 

REVERSED, 
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ELLEN KLAMP, APPELLEE, V. CHARLES IXLAMP, 
APPELLANT. 


FILED JuNE 21,1899. No. 10224, 


1. Res Judicata. In Klamp vr. Klamp, 51 Neb. 17, it was determined 
that, EHen Klamp owned in her own right the property in con- 
troversy herein. Upon that question said decision is conclusive 
upon the parties and their privies. 


vn 


. Homestead: Hvtsranp anp Wire. Under section 2, chapter 36, 
Compiled Statutes, a husband cannot acquire a homestead in 
the separate property of the wife except with her consent. 


3. Divorce. The right of a husband to select a home- 
stead in the separate property of the wife is a merely inchoate 
right, which becomes completely divested on the granting to 
her of a decree of divorce. 

4, 


While by chapter 36, Compiled Statutes, the hus- 
band is described as the head of the family, or the person who 
may take the necessary steps to protect the homestead from 
forced sale, he is not thereby given the exclusive dominion over 
the homestead or the right to the proceeds and profits derived 
therefrom, when the property is the separate property of the 
wife. 


APPEAL from the district court of Lancaster county. 
Heard below before CorNisi, J. Affirmed. 


Lamb & Adams, for appellant. 
Saacyer & Snell, contra. 


Norval, J. 


This case is the aftermath of Alamp v. Klamp, reported 
in 51 Neb. 17. That action was instituted by appellant 
in this case, Charles Klamp, for the purpose of compelling 
a reconveyance to him by appellee, LWen Klamp, of cer- 
tain lands situate in Lancaster and Seward counties, this 
state, the title to which appellant claimed she held for 
him in trust. That case was decided against him, and 
it was further determined therein that said appellee 
owned said property in her separate right, but that ap- 
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pellant had a right of homestead in part thereof, by rea- 
son of the two having lived upon the same and made it 
their home for several years. Of the two causes brought 
before this court for consideration,—for there are two 
cases consolidated by stipulation of the parties, the same 
questions of law applying to both,—one was instituted by 
appellee Eien Klamp for the purpose of securing a di- 
vorce from appellant, on the ground of adultery. A de- 
cree of divorce on that ground was duly cntered in the 
lower court, and we must assume that it was right and 
just, for no appeal is taken from that part of the judg- 
ment. The other case was instituted by appellant against 
appellees Hen Kiamp and William Southam for the pur- 
pose of compelling an accounting for the proceeds of this 
homestead, over which he claims, as head of the family, 
to have the exclusive dominion and control, although the 
same is the separate property of appellee Ellen Klamp, 
as will be hereafter shown, which proceeds he claims said 
appellees have conyerted to their own use and benefit. It 
‘is unnecessary to give a detailed statément of the issues 
involved in this ease, as the facts are identical with those 
in Alamp v. Klamp,51 Neb. 17,the parties,except Southam, 
being the same, and it is agreed that if the action between 
appellant and appellee is decided adversely to either of 
the parties, the other case should follow the same course. 
To the action for divorce appellant set up an answer and 
cross-petition, in which he claims, among other things, 
that he has a right of homestead in the property in Lan- 
caster county, by reason of having lived thereon with 
appellee EVen Klamp, and also has a further interest 
therein by reason of labor bestowed thereon by way of 
improving and cultivating the same, and moneys of his 
own invested therein; that as a matter of fact said Ellen 
Klamp holds the title thereto in trust for him, he being 
the real owner thereof, and he claims further that said 
Ellen Klamp has, against his will, exercised the control 
and supervision over the same without his will and con- 
sent, and for a number of years has received and con- 
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verted to her own use a large part of the proceeds thereof; 
that she refuses to recognize his right of homestead 
therein, or any right which he may assert therein, but 
claims it as her individual and separate property, and 
wholly excludes him therefrom; and he asks a dismissal 
of appellee’s petition, that he be granted a divorce 
(founded on allegations of cruelty and abandonment), 
that he may recover his homestead right in the premises, 
and that he may recover from appellee Ellen Klamp the 
rents and profits collected by her and withheld from him 
since 1898, that being the date on which he left or was 
excluded from the premises. There was also a general 
prayer for relief. In her reply to appellant’s cross-peti- 
tion appellee Ellen Klamp avers, among other things, 
that appellant abandoned the homestead, if any rights he 
-had therein, in 1893, and further sets up the judgment in 
the former case of Klamp v. Klamp as a bar to his cause 
of action set up in said cross-petition. The lower court 
found against appellant upon all the issues in both cases, 
from which judgment and decree he has appealed, except, 
as before stated, he does not contest that part of the de- 
cree which grants her a divorce. No bill of exceptions 
is preserved, the case having been, on stipulation of par- 
ties, submitted on the findings of the court below, and on 
a printed abstract, as provided by the rules of this court. 
Counsel for appellant, in a very able brief, argue stren- 
nously and forcibly tlat the questions involved in ap- 
pellant’s cross-petition were not involved or adjudicated 
in the former case, and that it was not therein decided 
that the property in controversy was the separate prop- 
erty of appellee. To this argument we cannot assent. 
We are of opinion that both the right to a reconveyance 
of the title and the status of the title itself were in issue 
in that case, and that both questions were clearly decided 
in favor of appellee Ellen Klamp. Without quoting from 
the pleadings in that case, which amply sustain the lan- 
guage of the court, we call attention to a part of the 
decision, written by Harrison, J. (61 Neb. 22): “The 
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evidence in the case at bar was not only not satisfactory 
and conclusive in establishing such a trust in favor of 
appellant, but was amply sufficient to warrant the con- 
clusion of the trial court that all the property in contro- 
versy was the separate and individual property of the 
appellee.” The language of the court in that case was 
based upon a finding of the lower court, from which find- 
ing of fact No. 22 of this case is drawn, wherein it is spe- 
cifically found that the real estate in question is the sepa- 
rate and individual property of the appellee; and the 
third conclusion of law in this case, referred to in appel- 
lant’s brief, to the effect that the adjudication in the 
former case is a bar to appellant’s cause of action set 
forth in his cross-petition, is supported by said twenty- 
second finding of fact. For this reason it is impossible 
to assent to the proposition that the question of title to 
the property was not in issue and not decided in that case. 
We must therefore hold that it was decided, beyond ques- 
tion, in the former case, that the property in question in 
this action was the separate property of the wife, and it 
follows that it was also her separate property at all times 
covered by the pleadings in that case, and is a finality 
in the present case. If it were her separate property, 
the husband conld acquire no homestead rights therein, 
except with her consent. The section of the statute nnder 
which he could acquire such right is section 2, chapter 36, 
Compiled Statutes, as follows: “Sec. 2. If the claimant 
be married, the homestead may be selected from the sepa- 
rate property of the hushand, or with the consent of 
the wife from her separate property,’ etc. So, if the 
question decided in the formemgase, that the husband 
had a homestead interest and right by curtesy in this 
property, was a question in issue therein,—and it could 
only have been a question in issue by reason of the fact 
that appellee in her answer alleged that it was their 
hoincstead, for it was not so claimed by appellant in his 
petition,—it was evidently so decided in view of the fact 
that the partics were then man and wife, and that the 
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husband might thereafter acquire a homestead interest 
therein with the consent of the wife, as he might acquire 
title by curtesy in case of her demise before his death. 
The wife never having given her consent that the husband 
could select this property as a homestead,—and we do 
not think the facts are such as to bear out such a con- 
clusion,—and he never having done so, his right to do so 
was at the time that judgement was rendered a merely 
inchoate right, but which could have vested at any time 
in the future, so Jong as the marriage relation existed 
between the parties. By the rendition of the decree of 
divorce in this case, his riglt to select a homestead, even 
with the consent of the wife, was divested as completely 
as was his inchoate right by the curtesy. It having al- 
ready been decided that this property was the separate 
property of the wife, and that by the decree of divorce 
in this case his right to select the homestead therefrom 
has been cut off, it remains to decide whether, at any 
time before such decree was granted and entered, appel- 
lant had, by any act, omission, word, or contract of any 
kind on the part of appellee Ellen, acquired a homestead 
therein, and if he had, whether sueh fact would entitle 
him to an accounting for the proceeds and products, 
rents, and profits thereof at any time prior to the rendi- 
tion of such judgement. It is not contended that any pro- 
ceedings were ever instituted to set apart any part thereof 
as a homestead under the provisions of our statutes of 
exemptions. 

The findings of the lower court as to the facts are bind- 
ing upon us, as the evidence is not preserved in a bill of 
exceptions. The findineggre, substantially, that the prop- 
erty in Lancaster county was purchased as a residence, 
with money the proceeds of property of appellee Ellen, 
and with the intent that the same should be a home 
of the family; that from the time they first went upon 
it down to 1893 it was the home of the parties and their 
children, since which time appellant has ceased to live 
upon it, but that appellee, with some of her children, 
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we 


Vou. 58] JANUARY TERM, 1899. 


Ittamp v. Klamp. 


has continued to reside thereon ever since that time; that 
while appellant has contributed labor upon the place in 
the way of improving and cultivating it, no spoken or 
other consent was ever given by appellee to the selection 
of the place, or any part of it, as a homestead, except as 
shown by these facts,—that is, in the way of her per- 
mitting him to reside upon the property as a home and 
to labor upon and improve it, and his receipt of a part 
of the products from time to time. It is found that he 
has at times received considerable amounts of such 
products, more in fact than the $2,000 value allowed by 
law for homestead; also, that appellee has received large 
amounts of such products, and the moneys derived there- 
from, and with them improved the place, supported the 
family, purchased the land in Seward county, and in 
other ways used them as her own. We take it that the 
receipt by appellant. of the proceeds of crops and stock 
is controlled by finding No. 17,--which is as follows: 
“That the plaintiff Elen Klamp has at all times claimed 
to own the premises and property, both real and personal, 
as her separate property, and has denied the right of de- 
fendant Charles Klamp to any dominion over it against 
her will,’—or at least to the extent that if he received 
any of such proceeds with her consent, it was not with the - 
intent on her part that he should have them as a right, 
but as a matter of gift on her part. While it is found 
that he at times has bestowed labor upon the property, 
in the way of farming and improving it, such labor was 
so bestowed without any express understanding that ap- 
pellee would account to him therefor; furthermore, dur- 
. ing the years he lived upon the place be had a home and 
was supported from the poceeds of the farm, without any 
express contract that he would pay or account therefor. 
As to whether the mere fact that it was their home would 
give him a right of homestead and the right to the do- 
minion and control over this her separate property, to her 
exclusion, we will discuss later on; for it is evident, from 
the findings so far, that the only way in which he could 
52 
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have acquired any right of homestead in this property 
was by the fact of their having made it the home of 
themselves and family. Under the findings so far ex- 
amined, we cannot hold that any right of homestead in 
this separate property of appellee had ever so vested in 
appellant as to now give him a right for an acconnting 
for the proceeds thereof from any time in the past down 
to the time of the entering of the decree of divorce in this 
case. On the contrary, we are constrained to hold that at 
all times this was her separate property, as irrevocably 
decided in the former adjudication; that he at all times 
while living there had a home, but in the absence of her 
consent acquired no vested right of homestead therein; 
but that at all the times while the marriage relation ex- 
isted between them he did have an inchoate right to se- 
lect a homestead from this separate property, with her 
consent. That inchoate right never having vested, lapsed 
when the decree of divorce was entered in this case, and 
he now has no right of homestead, either vested or con- 
tingent, and no right to an accounting for any proceeds 
of this farm, even though it be conceded that a vested 
right of homestead in a wife’s separate property confers 
upon the husband the exclusive right of control and do- 
minion over the proceeds thereof. 

We are aware of the fact that the second conclusion of 
law of the lower court states that by reason of the parties 
having made this property their home, and improved it, 
it became their homestead. It is possible that such a 
conclusion might follow, but we are not bound by such 
conclusion, and even though we were, was it the legis- 
lative intent that the husband should have the exclusive 
dominion and control of the homestead, which is also the 
separate property of the wife? We do not believe that 
either the statutes conferring rights upon wives to the 
control of their separate property, or the divorce statutes 
of this state, are in anywise modified or abridged by the 
statutes of exemptions and homesteads contained in chap- 
ter 86, Compiled Statutes. While our statute does desig- 
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nate the husband, when the parties are married, as the 
fiead of the family, it does not necessarily follow that he 
is thereby given exclusive dominion and control there- 
over, but it is evidently intended merely that in case an 
execution is levied on such homestead such head of the 
family may take the steps designated in section 5 to pro- 
tect the same from forced sale. It does not follow, in our 
opinion, that because the husband is designated as the 
proper person to protect the homestead from forced sale, 
that he, and he alone, has exclusive dominion thereover, 
and that he alone is entitled to its proceeds and the 
profits derived therefrom, particularly when the prop- 
erty is the separate property of the wife. Such a holding 
would make it possible for a husband to select a home- 
stead from the separate property of the wife and after- 
wards to drive and exclude her from it and enjoy it for 
the remainder of his life to her utter exclusion; nay, 
even after such exclusion, in case of her demise before 
that of himself, it would entitle him to convey his life es- 
tate in it to third persons, the remainder vesting in his 
heirs, even though such heirs might be the children of a 
subsequent wife, or collateral relatives, in case of failure 
of issue, as provided in section 17 of that chapter. J*ur- 
thermore, should we hold that chapter 36 modifies either 
the statutes relating to the separate property of married 
women, or the divorce statutes, then appellant would be 
entirely remediless, in case it should be held that the 
latter act was unconstitutional, as amendatory of acts 
not designated therein. We are rather inclined to be- 
lieve that chapter 36 can be so construed as to demon- 
strate that the legislature never tatended that the hus- 
band should have the exclusive control of the homestead, 
it being the property of the wife, but that it was intended 
merely that in either case, whether it be his or her sepa- 
rate property, it was intended that the homestead should 
be for the benefit of the whole family, and that in a trial 
of a divorce proceeding the court should have the same 
right to dispose of the homestead as of the other prop- 
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erty; that the homestead right in the separate property 
of the wife is still her separate property, over which the 
husband cannot exercise exclusive dominion and control, 
even to.the exclusion of the real owner, his wife, and that 
in this case it would be inequitable and unjust. and clearly 
against the intent of the legislature in'framing that very 
beneficent act, to hold that the husband in this case has 
aright to an accounting, as between himself and his wife, 
out of a homestead sclected, if it was selected, from her 
separate property. The decree is right and is in all things 


AFFIRMED, 
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FILrep JUNE 21,1899. No. 10560. 


1. Statutes: Rerrar. Repeals of statutes by implication are not 
favored. 

2. GENERAT. PRovistons: CONSTRUCTION. Jt is a cardinal rule 
of construction that an aet whose provisions are general will 
not, unless unavoidable, be so interpreted as to affeet more par- 
ticular and positive provisions of a prior act on the same sub- 
ject. 

3. CONSTRUCTION: PAYMENT OF JUDGMENTS AGAINST MUNIcT- 
patities, The act of 1867, known as article 6, chapter 77, Com- 
piled Statutes, is not repealed by section 69, article 1, chapter 
14, Compiled Statutes. 

4. : : Statutes in pari materia shonld be con- 
strued together, and, if possible, effect be given to all of their 
provisions. 

5. . Thy the provisions of article 6, chapter 77, 


Compiled Statutes, power is conferred to levy taxes upon the 
taxable property of a city, village, or school district to pay a 
judgment rendered against the corporation. 


6. Taxation: PAYMENT OF JUDGMENT AGAINST Crry. A tax can be 
lawfully levied to pay a judgment against a city having Jess 
than 5,000 inhabitants, or a village, even though the maximum 
amount of taxes authorized by statute to be assessed for gen- 
eral corporate purposes has been imposed. 


a 


~l 
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q —--—: Livir ror Scnoot Purposes. Section 11, subdivision 2, 
chapter 79, Compiled Statutes, limits the amount of taxes which 
may be imposed by a school district to twenty-five mills on the 
dollar of assessed valuation for all purposes, except the payment 
of bonds issued by the district and the purchase and lease of a 
schoolhouse. 


8, ——--—-: ScuooL Disrircts: PAYMENT oF JupGNENT. A tax to pay 
a judgment against a school district cannot be levied and col- 
lected where the maximum amount of taxes authorized by stat- 
ute for all purposes has already been levied. 


Enron from the district court of Dawson county. Tried 
below before H. M. SULLIVAN, J. Reversed. 


Georye C. Gillan and Warrington & Stewart, for plaintiff 
in error. 

References: Jackson v. Washington County, 34 Neb. 680; 
State v. Babcock, 21 Neb. 599; Beatrice Paper Co. v. Beloit 
[ron Works, 46 Neb. 900; State v. Hay, 45 Neb. 321; Mendriv 
v. Rieman, 6 Neb. 516; State vr. Babcock, 21 Neb. 599; State 
v. Lancaster County, 4 Neb. 540; Darst v. Griffin, 31 Neb. 
668; Chicago, B. & Q. R. Co. v. Klein, 52 Neb. 258. 


W. R. Kelly and &. P. Smith, contra. 


References: Learencorth v. Norton, 1 Kan. 432; Super- 
cisors v. United States, 85 U.S. 71; Grand Island & N. W. 
R. Co. v. Baker County, 45 Pac. Rep. [Wyg.] 494; Kemper 
v. McClelland’s Lessec, 19 O. 808; Wright v. City of Chicago, 
20 Ill. 252; Young v. Lone, 43 Neb. 812; State v. Sheldon, 
53 Neb. 365; Stute v. Gosper County, 14 Neb. 22; Comutis- 
sioners v. Blake, 25 Kan. 356; Wheeler v. City of Platis- 
mouth, 7 Neb. 270; Clark v. City of Davenport, 14 Ta, 494; 
Porter v. Thompson, 22 Ta. 391; Iowa Railroad Land Co. 1. 
Sac County, 39 Ta. 125; Jeffries v. Lawrence, 42 Ta. 498; 
Mayor v. MeGruder, 34 Md. 381; Burnes v. City of Atchison, 
2 Kan. 454; Burlington & M. RB. R. Co. v. City of York, 4 
Neb. 487; State v. Weir, 83 Neb, 35; Union P, R. Ca, tv. 
Dawson County, 12 Neb, 254, 
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Norval, J. 


Dawson county sued the receivers of the Union Pacific 
Railway Company to recover $1,118.62, being the amount 
of certain taxcs levied for the year 1895 upon the road- 
bed, rolling stock, ete., of said company in the hands of 
the defendants, as receivers, fer the purpose of paying 
certain judgments against the city of Lexington, the vil- 
lage of Gothenburg, and school district No. 1, respect- 
ively. There was a trial to the court upon an agreed 
statement of facts, and, from a judgment in favor of the 
defendant, an errer proceeding has been prosecuted by 
the plaintiff. 

The facts stipulated by the parties are as follows: 

“1, That the county commissioners of Dawson county, 
Nebraska, while sitling as a bourd of equalization in 
June, 1895, and while making the tax levy for said year, 
made the following levies, for county purposes, for 1895, 
to-wit: For county general fund, 9 mills on the dollar; 
for county road fund, 2 nulls on the dollar; for county 
bridge fund, 3 mills on the dollar; for county insane fund, 
4 of 1 mill on the dolar; and for the relief of indigent 
soldiers and sailors’ fund, 1-10 of 1 mill on the dollar. 

“2, That in addition to the above levies so made, and 
in accordance with resolutions, notices, and certificates 
from proper officers of the city of Lexington, the village 
of Gothenburg, and from school district No. 1, in said 
Dawson county, Nebraska, the following levies were made 
by said county commissioners of said Dawson county, 
Nebraska, for said year 1893: 

“City of Lexington: For general revenue, 10 mills on 
the dollar; for water bonds, 124 mills on the dollar; for 
clectric lights, 3 mills on the dollar; and for judgment 
fund, 15 mills on the dollar. 

“Village of Gothenburg: For general revenue, 10 mills 
on the dollar; for electric lights, 5 mills on the dollar; 
and for judgment fund, 5 mills on the dollar, 

“School District No, 1; For school district, 25 mills on 
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the dollar; for bond tax, 10 mills on the dollar; for judg- 
ment fund, 20 mills on the dollar, the same being the 
_ judgment referred to in plaintiff’s petition in said case. 
“That the judgment against the city of Lexington was 
upon a valid claim for the sum of $8,998; that the judg- 
ment against the village of Gothenburg was upon a valid 
claim for the sum of $106.87; and that the judgment 
against school district No. 1 was upon a valid claim for 
the sum of $705.05; and that none of said judgments, or 
any part thereof, have been paid. And it is further stip- 
ulated and agreed that the amount of revenue derived 
from the taxes levied and collected for ordinary revenue 
purposes was insufficient to meet and pay the current 
expenses for said year 1895,.and also to pay said judg- 
ments against the city of Lexington, school district No. 1, 
and the village of Gothenburg. It is admitted that part 
of the Union Pacific Railway, the same being included 
in the Union Pacific System, mentioned in said petition, 
runs through said city, village, and school district, and 
is located in Dawson county, Nebraska, being a part of 
the Union Pacific Railway System, in the hands of the 
receivers of said company, and that it is affected to the 
extent of its proportion of said levies. It is admitted that 
the amonnt due from these defendants, on said levies, if 
it shall be found that the same are valid and legal, and 
that said tax was legally assessed, and within the power 
of the proper officers of said city, village, and school dis- 
trict to make, amounts to the sum of $1,118.62, which 
sum the said defendants refuse to pay, and still refuse, 
for the alleged reason that the same was illegally levied 
and imposed by the officers so levying and imposing the 
same, the same being beyond the limit imposed by the 
statute for such taxation, as contended by the defendants 
-herein; that the several judgments herein mentioned, 
were not founded on any bonds issued by said city, village, 
or school district, or any kind whatever, and that there 
had never been any special vote by the voters of said 
city, village, or school district recognizing these judg- 


760 NEBRASKA REPORTS. [ VoL. 58 


Dawson County v. Clark. 


ments, and providing that they should be paid by a tax 
levy, but that said judgments were upon a valid claim, 
against said city, village, and school district.” 

The sole question presented for determination is this: 
Can a tax be levied to pay a judgment against a city of 
the second class having less than 5,000 inhabitants, a 
village, or school district when not empowered so to do 
by a vote of the electors, in addition to the amount of 
gencral tax authorized by law to be imposed for city, 
village, or school district purposes? If an affirmative 
answer be given to the proposition, the taxes sought to 
be recovered in this case were legal, otherwise invalid, 
and the judgment of the district court so holding should 
be affirmed. . 

The power conferred upon cities of less than 5,000 in- 
habitants and villages to levy’ taxes is contained in sec- 
tion 69, article 1, chapter 14, Compiled Statutes of 1895. 
The first and second subdivisions of said section are as 
follows: 

“T, To levy taxes for gencral revenue purposes not to 
exceed ten mills on the dollar in any one year on all 
property within the limits of said cities and villages, 
taxable according to the laws of the state of Nebraska, 
the valuation of such property to be ascertained from 
the books or assessment rolls of une assessor of the proper 
precinct or township. 

“TT. To levy any other tax or special assessment au- 
thorized by law.” 

By subdivision 1 the authority is conferred to impose a 
tax not exceeding ten mills on the dollar within any one 
year for general revenue purposes, and if it were not for 
subdivision 2 of said section 69, or some other provision 
of statute, it could not be doubted that ten mills on the 
dollar valuation would be the maximum limit of taxes 
that could be imposed in a single year by cities of the 
second class and villages, since it is a familiar principle 
that muuicipal corporations can exercise only such pow- 
ers as the legislature has granted, But the lawmakers 
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have by said subdivision 2 conferred upon such cities 
and villages the right “To levy any other tax or special 
assessment authorized by law.” Therefore, if there exists 
a statute which permits the levy of a tax to pay a judg- 
meut obtained against the city of the class named, or a 
village, it would seem too plain to require argument that 
the taxes in question imposed for the purpose of paying 
the judgments against the city of Lexington and the 
village of Gothenburg, respectively, ave valid and should 
be sustained. Plaintiff asserts the validity of said taxes 
upon the provisions of sections 1, 2, 3, and 4, article 6, 
chapter 77, Compiled Statutes of 1895, which are here 
reproduced: 

“Sec. 1. That whenever any judgment shall be obtained 
in any court of competent jurisdiction in this territory 
for the payment of a sum of money against any county, 
township, school] district, road district, town or city board 
of education, or against any municipal corporation, or 
when any such judgment has been recovered and now 
remains unpaid, it shall be the duty of the county com- 
missioners, school district board of education, city coun- 
cil, or other corporate officers, as the case may require, to 
make provisions for the prompt payment of the same. 

“Sec, 2. If the amount of revenue derived from taxes 
levied and collected for ordinary purposes shall be insuf- 
ficient to meet and pay the current expenses for the year 
in which the levy is made, and also to pay the judgment 
remaining unpaid, it shall be the duty of the proper of- 
ficers of the corporation, against which any such judg- 
mcut shall have been obtained and remaining unsatisfied, 
to at once proceed and levy and collect a sufficient amount 
of money to pay off and discharge such judgments, 

“See, 3. The tax shall be levied upon all the taxable 
property in the district, county, township, town or city, 
bound by the judgment, and shall be collected in the 
same manner and at the same time provided by law 
for the collection of other taxes. 

“Sec, 4, The corporate officers whose duty it is to levy 
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and collcet taxes for the payment of current expenses of 
any such corporation, against which a judgment may be 
80 obtained, shall also be required to levy and collect the 
spccial tax therein provided for, for the payment of judg- 
ments,” 

It is insisted in the brief of counsel for defendants that 
these four sections merely impose a duty, without con- 
feriing any power, to jevy a tax with which to pay judg- 
ments, To this we are tinable to yield assent. It would 
be remarkable for the legislature to make it the duty of 
cities or villages and school districts to proceed at once 
to. levy and collect a tax sufficient to pay any judgments | 
recovercd against the municipality and at the same time 
withhold the power so to do. The language of the sec- 
tions will not admit of the construction placed thereon 
by counsel for the receivers, especially when due consid- 
eration, force, and effect are given to sections 3 and 4 
above quoted. Section 3 specifies upon what property 
the levy to pay such a judgment shall be made, and when 
_and in what manner the same shall be collected; and sec- 
tion 4 requires that the oflicers, upon whom is devolved 
the duty of levying and collecting general taxes of the 
corporation against which a judgment has been rendered, 
shall levy and collect the tax to pay such judgment. 
Section 5 of said article 6 not only makes the officers 
whose duty it is to levy the tax personally liable for the 
payment of the judgment if after due demand they shall 
refuse or ueglect to make the levy, but authorizes the 
owner of the judgment to invoke the writ of mandamus 
to compel the levy and collection of the tax. The pro- 
visions of the several sections are mandatory. They were 
enacted by the legislature of 1867 (General Statutes 1873, 
p. 934), and were before the court for consideration in 
Jackson v. Washington County, 34 Neb. 680. In that case 
it was contended that the act of 1867 (Compiled Statutes, 
ch. 77, art. 6) was repealed by implication by the general 
revenue huy pased in 1879, and especially by section 77 
of said act (Session Laws 1879, p. 805), which makes pro: 
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visions for the levying of taxes for county purposes, but 
this court refused to sanction the doctrine, and expressly 
ruled that said article 6 was not thus repealed, the court 
in the opimion saying: “The rule is that repeals by im- 
plication are not favored, and when acts upon the same 
subject can be harmonized by a fair and liberal construc- 
tion, it will be done. (Sedgwick, Construction of Statu- 
tory & Constitutional Law 98; Lawson v. Gibson, 18 Neb. 
187; State c. Babcock, 24 Neb. 599.) And this rule has 
especial application to cases where the subsequent stat- 
we treats of the subject in general terms but not ex- 
pressly contradicting the more particular and positive 
provisions with reference to the same subject in a prior 
act. (Fosdick v. Village of Perrysburg, 14 O, St. 486; Brown 
v. County Conuissiouers, 21 Pa. St. £3.) In Slate v. Dicyer, 
42. N. J. Law 327, the court says: ‘Where a general law 
and a special statute come in conflict, the general law 
yields to the special without regard to priority of date, 
and a special law will not be repealed by a general stat- 
ute, unless by express words or necessary implication.’ 
Applying these rules of construction to the statutory pro- 
visions in question it is possible to give effect to each.” 
In the light of the dectrine recognized and applied in 
that case there is no escaping the conclusion that the 
said act of 18SG7 was not repealed by implication by the 
udoption of section 69, article 1, chapter 14, Compiled 
Statutes, inasmuch as there is no conllict between the 
two statutes, but the provisions thereof can, and should 
be, so construed as to give effect to each and all of them. 

The conclusion reached is strengthened by a considera- 
tion of section 82, article 1, of said chapter 14, relating to 
city and village taxes and the certification thereof to the 
county clerk, which contains among others the following 
provision: “The amount which may be so certified, as- 
sessed, and collected shall not exceed ten mills on the 
dolar to defray ifs gencral and incidental expenses, to- 
gether with any special assessments or special taxes, or 
amounts assessed as taxes under the provisions of this 
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chapter, and such sum as may be authorized by law to 
be levied for the payment of outstanding bonds and 
debts.” This language is indieative of the legistative 
purpose that taxes other than those imposed in cities and 
villages of the class we have been considering, levied for 
the payment of outstanding debts or obligations against 
the municipality, such as a judgment rendered, could 
properly be certified to the county clerk. Why to be 
thus certified unless the amounts were to be levied and 
collected? To ask the question is to invoke an affirmative 
answer. Article 6 of chapter 77, Compiled Statutes, did 
not extend, nor was its purpose to do so, the limit of 
taxation fixed by section 69 of chapter 14, for the obvious 
reason that the first named act was in point of time first 
enacted. To sustain the taxes levied against the city of 
Lexington and village of Gothenburg, respectively, it was 
not necessary that the limit of taxation prescribed by 
said section 69 should be extended. As already stated, 
the legislature has in the second subdivision in express 
terms granted to the cities and villages governed by the 
act the absolute and unqualified right to levy taxes other 
than those for general revenue purposes authorized by 
statute. The legislature having empowered cities of the 
second class having less than 5,000 inhabitants, and vil- 
lages, to raise by taxation an amount sufficient to pay any 
judgment obtained against the corporation, we are forced 
to the conclusion that the taxes in question levied against 
the property within the city of Lexington and the village 
of Gothenburg, respectively, are legal, and that the dis- 
trict court erred in holding the same invalid. That such 
taxes may be collected by an action at law seems to be 
conceded by the parties, and for present purposes we as- 
sume such to be the case, without expressing an opinion 
on the subject. 

There remains to be considered the validity of the 
school district tax. Sections 11-and 12, subdivision 2, 
chapter 79, Compiled Statutes, relate to the levy and col- 
lection of taxes by school districts, which sections are 4s 
follows: 
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“Sec. 11. The legal voters at any annual mecting shall 
determine by vote the number of mills on the dollar of 
the assessed valuation which shal] be levied for all pur- 
poses—except for the payment of bonded indebtedness 
and purchase or lease of schoolhouse—which number 
shall not exceed twenty-five (25) mills in any year. The 
tax so voted shall be reported by the district board to the 
county clerk, and shall be levied by the county board, and 
collected as other taxes. 

“Sec. 12. The legal voters may also, at such meeting, - 
determine the number of mills, not exceeding ten mills 
on the dollar of assessed valuation, which shall be ex- 
pended for the building, purchase, or lease of schoolhouse 
in said district, when there are no bonds voted for such 
purpose, which amount shall be reported levied and col- 
lected as in the preceding section; Provided, That the 
aggregate number of mills voted shall not exceed twenty- 
five (25) mills.” 

These sections, it is very evident, contained two restric- 
tions upon the taxing powers of a school district: First 
—Under neither section is authority given to levy a tax 
unless the same has been sanctioned by the legal voters 
at the annual school meeting. Second—The legislature 
has fixed the maximum of amount of such taxes that can 
be imposed, which under section 11 is twenty-five mills 
on each dollar of the assessed valuation for all purposes, 
except the payment of bonds and the purchase and lease 
of schoolhouse. Section 12 cannot be invoked here, as 
the taxes assailed were not levied under the provisions 
thereof or for the purposes therein specified. It appears 
from the agreed statement of facts that school district 
No. 1 of Dawson county in 1895 levied the maximum 
amount authorized by said section 11, and in addition 
thereto a tax of twenty mills was imposed to pay a judg- 
ment recovered against the district. 

Reliance is also placed by plaintiff upon article 6, chap- 
ter 77, Compiled Statutes, already considered, to sustain 
said taxes. The provisions of said article authorize the 
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levy of a tax to pay a judgment obtained against a school 
district, but section 11 of the school law quoted cuntains 
no provision for the levy and collection of such tax in 
addition to the maximum amount named in said section 
of twenty-five mills. In this respect said section differs 
materially from section 69, article 1, chapter 14, Com- 
piled Statutes. The provisions of said article 6, relating 
to the levy and collection of taxes to pay judgments, and 
section 11 must be constimed together as if they were one 
law, and effect be given to both acts. When so read and 
construed itis plain enough that a school district may le- 
gally levy a tax to pay a judgment against it, but such 
tax, including those levied for all other purposes, except 
for the payment of bonds issued by the distviet and the 
purchase and lease of a schoolhouse, cannot in the ag- 
gregate execed twenty-five mills on the dollar of the as- 
sessed valuation of the property within the school dis- 
trict. This interpretation gives effect to every clause in 
both acts, according to the rule for the constrnetion of 
statutes. The other.construction fer which the connty 
contends would do violence to the plain language of said 
section 11, and extend the taxing power of a school dis- 
trict beyond the limit therein prescribed. While school 
district officers may levy taxes to pay judgments, in doing 
so they must keep within the maximum limit of taxation 
authorized by statute. The tax in question imposed by 
school district No. 1 is legal and void. (United States v. 
City of Burlington, 24 fed. Cas. 1302; Supervisors v. United 
States, 85 U. 8. 71; Grand Island & N. W. R. Co. v. Baker, 
45 Pac. Rep. [Wyo.] 494; Commissioners of Osborn County 
v. Blake, 25 Kan. 356.) For reasons stated the judgment is 


REVERSED. 
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AUGUST KASTNER V. STATE OF NEBRASKA. 


FILep JUNE 21,1899. No. 10634, 


[fy 


. Homicide: Decrers or MurpER. In a prosecution under an in- 
formation for murder in the first degree it is not reversible error 
for the court to properly advise the jury respecting the distinc- 
tion between the different degrees of murder, 


2. : : Maurice: Evipencr. Where the fact of killing is 
shown, and no extenuating or mitigating circumstance is proven, 
malice is presumed, and the crime of murder in the second de- 
gree is established. 


. Criminal Law: CIRCUMSTANTIAL EVIDENCE. ‘The test for ascertain- 
ing the sufficiency of circumstantial evidence is whether the 
faets and circumstances tending to connect the acensed with 
the crime charged are of such a conclusive nature as to exclude, 
to a moral certainty, every rational hypothesis except that of 
his guilt. (Aforgan v. State, 51 Neb. 672.) 


i=] 


4, ———: Eviprncr. ‘The state may introduce evidence to prove any 
number of facts and circumstances tending to connect the ac- 
eused with the crime, and if they are sufficient to establish his 
guilt beyond a reasonable doubt, he is not entitled to an ac- 
quittal because of the failure of proof with respect to one or 
more of the facts relied upon for a conviction. 


on 


. Instructions: Numwpens. The failure of the trial court to number 
consecutively the instructions is not reversible crror if no ex- 
ception was specifically taken on that point at the time the 
charge was given to the jury. 


6. : Witnesses: Detrcrives. Where police officers and de- 
tectives testify for the state in a criminal prosecution, their 
testimony should be weighed with greater care than that given 
by disinterested witnesses, and the jury should be substantially 
so instructed by the court in its charge. 


%. : Cnoiwat Law: Evipence. In a criminal prosecution di- 
rect and circumstantial evidence adduced ou the trial should be 
weighed in reaching a verdict, and it is not error in such case to 
so instruct the jury. 


8. 7 : Reprritions. Error cannot be predicated upon 
the refusal of a request to charge, where an. instruction, cov- 
ering the same subject, as favorable to the complaining party, 
has been given by the court on its own motion, 


9, Criminal Law: WITNESSES: RERUTTING EVIDENCE. Strictly rebut- 
ting testimony may be introduced by the state even though the 
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names of the witnesses giving such testimony are not indorsed 
on the information. 


10. 


: The state may introduce rebutting evi- 
dence to meet any pertinent issue raised by the accused in mak- 
ing out his case. 


11, 


Jurrorper Evipencr, Evidence which does not tend to 
establish the guilt or innocence of the defendant of the crime 
charged shculd be excluded, even though its admission might 
afford the jury a remote “basis for a guess.” 


Error to the district court for Douglas county. Tried 
below before SLABAUGH, J. Affirmed. 


See opinion for statement of the case. 


Albert S. Ritchie, James B. Kelkenney, and Thomas A. 
Donohoe, for plaintiff in error: 


The nineteenth instruction, relating to malice and to the 
different degrees of murder, was erroneous. (Vollmer v. 
State, 24 Neb. 888; Hrwin v. State, 29 O. St. 186; People 
v. Freel, 48 Cal. 436; Morgan v. State, 16 Tex. App. 593.) 

Instruction 24, relating to circumstantial evidence, 
was erroneous. (Morgan v. State, 51 Neb. 672.) 

A portion of instruction 25 is erroneous because it 
singled out and weakened a portion of the testimony. 
(Lorn v. State, 15 So. Rep. [Ala.] 278; Miles v. State, 19 
S. I. Rep. [Ga.] 805; State v. O'Grady, 65 Vt. 66; Bolling 
v. State, 54 Ark. 588; Brassell v. State, 91 Ala. 45.) 

There was error in admitting testimony of the witness 
Stine, his name not having been indorsed on the infor- 
mation. (Kelly v. Stute, 51 Neb. 572; People v. Quick, 25. 
N. W. Rep. [Mich.] 302.) 


C.J. Smyth, Attorney General, and W. D. Oldham, Deputy 
Attorney General, for the state. 


Norvat, J. ° 

An information, consisting of two counts, was filed in 
the district court of Douglas county, charging, in the 
first count thereof, August Kastner, Joseph Kastner, and 
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Louis Kastner with murder in the first,degree, by having 
unlawfully, purposely, and feloniously, and of their de- 
liberate and premeditated malice, killed and murdered 
one Daniel Tiedeman; and in the second count charging 
the murder of Tiedeman by said Ixastners while they 
were in the commission of a burglary. Each of the pris- 
oners, to the information, entered a plea of not guilty, 
and August Ikastner, at his request, was granted a sepa- 
rate trial. After a portion of the evidence had been ad- 
duced the county attorney was permitted to enter a nolle 
proscqui as to the second count of the information; and 
at the close of the trial a verdict was returned finding 
August Kastner guilty of murder in the second degree, 
under the first count. His motion for a new trial was 
overruled, and imprisoninent in the penitentiary for life 
was the sentence imposed. By this proceeding he seeks 
a reversal of this sentence and judgment. 

To assist-in understanding the discussion of the assign- 
ments of error relied upon for reversal it is deemed ad- 
visable to briefly state at this time some of the principal 
facts disclosed by the voluminous record in the case. 
From the evidence contained in the bill of exceptions it 
appears that about 3 o’clock in the morning of June 9, 
1897, burglars broke and entered the saloon of William 
Nelson, located at the corner of Thirticth and Spaulding 
streets, in the city of Omaha, of which fact the police de- 
partment was advised during the commission of the 
burglary, and in response to this information policemen 
Daniel ‘Tiedeman and A. J. Glover, together with one 
Riley,—a reporter for one of the city papers,—proceeded 
at once to Nelson’s saloon. On arriving there Tiedeman 
and Riley went. to the rear of the saloon and Glover pro- 
ceeded to the front of the saloon to prevent the escape 
of the burglars, and to apprehend them in case they were 
in the building. As Glover approached the rear of the 
saloon he discovered, although cloudy and not very light, 
three persons on the outside of the building; and when he 
was within a short distance from them one of the three 

53 
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turned and shot Glover in the face with a revolver, and in 
the body with a shotgun, which rendered Glover uncon- 
scious for a time. We identified with reasonable cer- 
tainty the person who fired these shots as being the ac- 
cused, August Kastuer. The officer also, while upon the 
witness-stand, described a portion of the clothes of the 
other two persons. Almost immediately thereafter Dan- 
iel Tiedeman caine around the building, when he was 
shot in the abdomen with a shotgun fired by one of the 
three persons whom Glover had discovered going from 
the direction of the saloon. Tiedeman, shortly after re- 
ceiving the wound, died from the effects thereof. He was 
unable to identify the person who fired the fatal shot, 
and no one else witnessed the shooting. The prosecution 
relied principally upon civcumstantial evidence to fasten 
guilt upon the accused. The defendant denied the shoot- 
ing and introduced evidence tending to establish an alibi. 
With this brief statement of the case we will proceed to 
a consideration of the assignments of error argued by 
counsel. 

That portion of the charge of the court is assailed 
which defines the different degrees of murder. It is not 
contended, nor can it be successfully asserted, that this 
portion of the charge enunciated incorrect legal princi- 
ples, but the argnment advanced in favor of the accused 
is that it was improper to define to the jury the various 
degrees of murder, inasmuch as the evidence adduced dis- 
closed that Tiedeman was killed by a person who at the 
time was committing a burglary, consequently the kill- 
ing constituted murder in the first degree. Tad the de- 
fendant been tried and convicted under the second count 
of the information, which charged murder in the commis- 
sion of another felony,—a burglary,—there would be 
more force to the argument of his counsel relative to the 
question now under consideration. But the jury did not 
convict the accused of murder in the second degree under 
the second count. This count was eliminated by the 
county attomey’s nolle prosequi, and the prosecution was 
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conducted, and conviction had, under the first count, 
which charged murder in the first degree and included 
also all the lesser degrees of homicide; and it was 
not only proper, but it was clearly the duty of the trial 
judge, to correctly define to the jury the different degrees 
of murder. Had he failed to have so instructed the jury, 
we have no doubt that defendant’s counsel would be here 
complaining of the omission. The accused was not preju- 
diced by the jury having been advised respecting the dis- 
tinctions which mark the different degrees of murder. 
The court gave the following instruction on its own 
motion: “19. In case of homicide, the law presumes mal- 
ice from the unlawful use of a deadly weapon upon a 
vital part, and when the fact of unlawful killing or shoot- 
ing causing death is proved, and no evidence tends to show 
express malice on the one hand, or any justification, miti- 
gation, or excuse on the other, the law implies malice, 
and the offense is then murder in the second degree. You 
are instructed that in law a loaded gun is a deadly 
weapon, and if you believe from the evidence, beyond a 
reasonable doubt, that defendant August Kastner wan- 
tonly and cruelly, and without justification or excuse, 
shot and caused the death of Daniel Tiedeman with a 
deadly weapon, then the law presumes such shooting was 
done maliciously, unless you believe from the evidence it 
was done without malice.’ The vice imputed to this in- 
struction by counsel for the acensed is that it was not ap- 
plicable to the case made by the evidence. It is con- 
ceded by the same counsel that, where nothing but the 
killing is shown, malice is presumed, and that in such a 
case the instruction quoted would be a proper one to 
give the jury, but where all the circumstances surround- 
ing the homicide, and which shed or cast any light upon 
the intent with which the act was committed, are proven, 
such an instruction is improper. This court has stated. 
the rule in homicide cases to be this: Where the fact of 
killing is shown, and there is no explanatory circum- 
stance proven, malice is presumed and murder in the sec- 
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ond degree is made out. (Preuit v. People, 5 Neb. 877; 
‘Milton v. State, 6 Neb. 186.) And in: Vollmer v. State, 24 
Neb. 838, it was ruled that an instruction similar to the 
one above quoted should not have been given, because 
all the circumstances of the killing had been fully de- 
tailed by those who witnessed the homicide, and the de- 
cision in the last named case is relied upon to secure a 
reversal here. In that case all the circumstances sur- 
rounding the transaction had been detailed before the 
jury by those who were present, and saw and heard what 
transpired. Extenuating facts were proven tending to 
show want of malice and that life was taken in self-de- 
fense. Manifestly the instruction given in that case, that 
malice was presumed from the facts of the killing and 
that the crime was murder in the second degree, was 
highly prejudicial to the defendant. But in the case at 
bar no person witnessed the shooting other than Tiede- 
man, whose life was taken. No one testified to any ex- 
tenuating circumstance which would have warranted the 
jury in finding the killing was in self-defense, or that the 
_ offense was manslaughter. Had the proofs adduced been 
of such a character as to make it appear that the killing 
of Tiedeman was either justifiable or that the offense 
committed was below murder in the second degree, then 
the instruction criticised would have been misleading 
and prejudicial. As no mitigating circumstances were 
proven and no evidence was adduced tending to reduce 
the offense to manslaughter, it was perfectly competent 
for the court to inform the jury what facts and circun- 
stances would justify them in finding the accused guilty 
of murder in the second degree. There is no merit in the 
suggestion of counsel that said instruction 19 was errone- 
ous because there was no evidence that Tiedeman was 
shot by the defendant. The many circumstances de- 
veloped on the trial point to the accused as the person 
who fired the shot which cost Tiedeman his life. 
Complaint is made of the giving of instruction 24, 
which related to the subject of circumstantial evidence, 
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upon two grounds: First, because it did not inform the 
jury that “each circumstance necessary or essential to 
the conclusion of guilt must be proven beyond a reason- 
able doubt; and second, because each paragraph of the 
instructions is not separately numbered.” In dforgan v. 
State, 51 Neb. 672, it was ruled that the test to ascertain 
the sufficiency of circumstantial evidence is whether the 
facts and circumstances tending to connect the accused 
with the crime are of such a conclusive character as to 
exclude, to a moral certainty, every rational hypothesis 
except that of his guilt; and further, that it is competent 
for the state to introduce evidence to prove any number 
of facts and circumstances tending to connect the pris- 
oner with the crime charged, and if the facts so proven 
are sufficient to establish his guilt beyond a reasonable 
doubt, he is not entitled to an acquittal because of a fail- 
ure of proof with respect to one or more of the facts re- 
lied upon for conviction. The instruction assailed in the 
case at bar is within the doctrine of Morgan v. State, supra. 
The instruction contained no erroneous direction to the 
jury, and if counsel for defendant desired a fuller state- 
ment of the rule governing circumstantial evidence, they 
should have tendered a request embodying the law as 
they understood it to exist, and, if refused, have pre- 
sented the question to the lower court in the motion for 
a new trial, and made the same a basis for an assignment 
in the petition in error. (Barr v. City of Omaha, 42 Neb. 
341; German Nat. Bank of Hastings v. Leonard, 40 Neb. 676; 
Laing v. Nelson, 40 Neb. 252.) The criticism that instrue- 
tion 24 contains several propositions which are not sepa- 
rately numbered is uuavailing, since no exception to this 
charge was taken on that ground at the time it was read 
to the jury. (Smith v. State, 4 Neb. 277; Gibson v. Sullivan, 
18 Neb. 558; Tagg v. Miller, 10 Neb. 443; Morgan v. Stute, 
51 Neb. 672.) 

‘Instruction 25 was assailed upon the ground last 
stated, and for the reason already given this objection to 
the instruction is overruled, 
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Witnesses Mostyn and Vizzard called by the state tes- 
tified to certain statements made by Tiedeman just prior 
to his death relative to the shooting. Instruction 25 re- 
lated to the subject of dying declarations and is in this 
language: 

“You are instructed that in prosecutions for fndler or 
homicide the dying statements or declarations of the 
person with whose murder the accused stands charged, 
when material, and made under the sense of impending 
déath, are admissible in evidence. ‘Such declarations are 
made when the party making them is at the point of 
death, and when every lope of the world is gone, and 
when every motive for falsehood is silenced, and the 
mind is induced by the most powerful considerations to 
speak the truth. The situation in Jaw is considered as 

creating an obligation equal to that which is imposed by 
an oath administered in a court of justice. 

“You are instructed that the declarations of Daniel 
Tiedeman offered in evidence in this case through certain 
witnesses were admitted under such rule of law. But the 
truth or falsity of such declarations of Daniel Tiedeman 
and the degree of accuracy or inaccuracy in the recital 
thereof by the witnesses are matters for you to weigh 
under the same tests as apply to other witnesses, consid- 
ering all of the circumstances in evidence surrounding 
each case and each witness.” 

It is admitted in the brief of counsel for defendant that 
the first part or paragraph of this instruction correctly 
enunciates the law relative to dying declarations, but it 
is strenuously urged that the last portion of the instruc- 
tion is erroneous, because it singled out the testimony 
concerning the subject covered by this part of the charge. 
The language of the court below is not susceptible of 
such interpretation placed thereon by counsel. The tes- 
timony of no witness is singled out or given undue promi- 
nence in the instruction, but the jury were properly ad- 
yised that the testimony relative to dying declarations 
was to be weighed under the same rules or tests applica- 
ble to other testimony. a 
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Instruction 29 reads as follows: “You are instructed 
that the information in this case, or the fact that an in- 
formation has been filed against the defendant, is not to 
be taken or considered by you as evidence against him. 
Such information contains simply the charge or allega- 
tions made necessary under the law as a basis upon 
which an accused is to be tried. And you are further in- 
structed that there is evidence in this case that at various 
times police officers visited the house of the Kastners, 
having with them a search-warrant or search-warrants. 
The evidence as to the search-warrants was admitted 
merely for the purpose of fixing, or aiding in fixing, the 
date or occasion on which the officers were there, and for 
giving in part reason for their recollection of other facts 
and circumstances in evidence which tianspired then 
and there; and such evidence should be considered by 
you for the purpose only for which it was admitted.” 
We are unable to discover any error prejudicial to the 
accused in the language quoted. The court confined the 
jury in the consideration of the evidence relative to 
search-warrants to the purposes alone for which-evidence 
was admitted. Without this cautionary instruction the 
evidence on that subject would have prejudiced the 
minds of the jury against the prisoner. It is unfair to 
say that the language employed by the trial court as- 
sumed or asserted that anything in fact transpired at the 
Kastner house when the police officers visited it, or that 
such an impression was conveyed to the triers of fact in 
the case. Moreover, this instruction is substantially the 
same as the defendant’s eighteenth request; and it is 
a familiar rule that one cannot complain of an instruc- 
tion embodying the rule contained in an instruction he 
has himself requested. 

The following instruction was given, of which the ac- 
cused complains: “30. Certain police officers and detec- 
tives have testified in this case on behalf of the state, 
and you are instructed that under the law of this state, 
in weighing their testimony, greater care should be used 


776 NEBRASKA REPORTS. [ VoL. 58 


Kastner v. State. 


because of the natural and unavoidable tendency of such 
persons in procuring and stating evidence against the ac- 
cused.” This instruction is in harmony with the rule 
announced in Prewit v. People, 5 Neb. 378, and Heldt v. 
Statc, 20 Neb. 492. 

It is also urged that instruction 31 is erroneous, a copy 
of which follows: “If the jury find from the evidence that 
‘all the circumstances upon which the prosecution relies 
for a conviction will as well apply to some other person 
or persons as to the defendant August Kastner, or if such 
facts and circumstances shown by the evidence are recon- 
cilable with any reasonable hypothesis other than the 
guilt of the said defendant, or. if such facts and circum- 
stances, together with the direct evidence offered in this 
case, do not satisfy the minds of the jury beyond a rea- 
sonable doubt of the guilt of the defendant, then you 
should acquit him.” The vice imputed by counsel for 
the accused to the foregoing is that there is not a scin- 
tilla of direct evidence in the case. This contention is 
not borne out by the record before us. While there is 
no direct evidence that the prisoner fired the fatal shot, 
ample, direct, and positive evidence was adduced on the 
trial to establish the corpus delicti, which it was the 
sworn duty of the jurors to consider in forming a verdict 
in the case, and therefore the criticism made on the in- 
struction is not well teken. 

The following request tendered by the defendant the 
court declined to give to the jury, and such refusal is 
assigned as error: “21. Evidence has been given of state- 
nents, acts, and conduct of defendant at the time of his 
arrest, Which statements, acts, and conduct, it is claimed,. 
tend to show the guilt of the accused. There is no rule 
of law or human experience by which it can be deter- 
mined how an innocent man should or would likely act 
in such a case, or that he can be too little moved for an 
innocent man. A guilty man, under such circumstances, 
may appear calm and collected, while an innocent man 
may appear excited and neryous. The most that can be 
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said of such evidence is that, while it is receivable and 
is to be weighed by the jury, it should be received with 
caution and carefully weighed, and no hasty conclusion 
of guilt drawn from it by the jury, and in no case is such 
conduct alone sufficient to authorize a conviction.” No 
reversible error was committed in refusing the foregoing ~ 
request. The court, by proper instruction, bad already 
properly advised the jury concerning their duty in the 
weighing of this evidence, and that they alone should 
determine the weight to be given the testimony of the 
several witnesses. It had been proven by the state that 
the defendant at the time of his arrest untruthfully de- 
nied having any guns in his possession, and had this in- 
struction been given, the jury would have inferred that, 
as a rule of law, ons innocent of crime would just as 
likely testify to an untruth about having guns in his pos- 
session as if he were guilty. To reverse the cause for 
the reason urged would be to sanction a doctrine which 
we decm unsound. 

The defendant’s thirty-first request, relating to the 
burden of proof and the quaitum of evidence required to 
justify a conviction, was rightly refused, since the in- 
struction given by the court fully covered that feat- 
ure of the case, and in language quite as favorable to the 
prisoner. (Korth v. State, 46 Neb. 631.) The charge of 
the court was full and complete, embracing every feature 
of the case. As to the other requests tendered by the 
defendant, all that need be said is, so far as they cor- 
rectly stated the law, the instructions given by the court 
embraced them. 

E. D. Stine, on being called and examined on rebuttal 
by the state, testified that about March 10, 1896, he 
visited the Kastner residence and saw there a double- 
barrel, muzzle-loading shotgun. This testimony was ob- 
jected to by the accused, because the name of said wit- 
ness was not indorsed on the information. The general 
rule in this state is that in a criminal prosecution the 
names of the witnesses upon whom the state relies to 
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prove the offense charged must be indorsed on the infor- 
mation before the trial. (Purks v. State, 20 Neb. 515; 
Gandy v. State, 24 Neb. 716.) But this rule, like many 
others, is not without an exception. NRebutting testi- 
mony proper may be adduced by the state without lav- 
ing the names of the witnesses indorsed upon the infor- 
mation. (Slate v. Huchkins, 23 Neb. 809; Pager v. State, 49 
Neb. 439; Aclly v. State, 51 Neb. 572.) The state, in mak- 
ing out its case in chief, adduced testimony from wit- 
nesses whose names had been properly indorsed on the 
information conducing to show the possession by the 
defendant of a double-barrel shotgun about the time 
Tiedeman was murdered. Afterward, the defendant and 
his mother and sister testified that this gun had been 
sold by the mother prior to March 1, preceding the homi- 
cide. The testimony of Stein, already mentioned, was 
thereupon given, showing the same gun in possession of 
the defendant on a date subsequent to the time of the al- 
leged sale thereof by Mrs. Ixsastner, the mother. The tes- 
timony of Stein was rebutting in its nature, as its intvo- 
duction was made necessary by the testimony given on 
behalf of the prisoner; and the case comes clearly within 
the ‘exception of the rule stated by the present chief 
justice in Aclly v. State, supra, in the following language: 
“Where it becomes necessary to call persons to testity in 
rebuttal of testimony introduced on behalf of an accused 
in his defense, or if it is rendered necessary by a material 
issue raised for the first time in the case by the evidence 
for the defense, and the evidence sought to be introduced 
on rebuttal is obviously and purely rebuttal in its na- 
ture, it may be given by witnesses whose names were 
not indorsed on the information.” 

The action of the trial court is assailed in admitting 
evidence offered by the state relative to holes in the roof 
of the Kastner bain. The state had introduced testi- 
mony to show that it rained the night the murder was 
cominitted and that the following morning when the 
officers went to the Kastner barn they found hanging up 
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therein a hat, cap, and wammus, that were wet, belong- 
ing to the Kastners, while other articles in the barn were 
dry. The contention of the state was that the articles of 
clothing named were worn by the defendant and bis 
father and brother at the time Tiedeman was shot, and 
had become wet on that occasion. The defendant, for 
the purpose of overcoming any criminating inference to 
be drawn from the wet clothing, introduced evideuce to 
show that there were holes in the roof of the barn, and 
therefore the hat, cap, and wammus may have becoine 
wet by the roof leaking. In rebuttal the state showed 
that while there were holes in the roof of the barn they 
had been made long subsequent to the commission of the 
crime charged. Such testimony was pertinent and 
proper, rebutting in its nature, and the defendant has no 
reasonable cause to complain of the admission thereof. 

Jennie Christensen testified of behalf of the defense 
that she saw JIans Peterson at the Nelson saloon the 
Monday prior to the shooting, which testimony, on mo- 
tion of the state, was stricken out as being incompetent, 
irrelevant, and immaterial, and complaint is now made 
of this ruling. We are unable to discover the relevancy 
of this testimony, and counsel have failed to point out 
sufficient grounds for its retention. It is said Peterson 
slept in the saloon, and as the Kastners were familiar 
with the premises they would not have attempted to 
feloniously enter the building. But Jennie Christensen 
did not testify that Peterson slept in the saloon, but 
merely stated that she saw him there the Monday preced- 
ing the killing. It was not shown that he was there the 
night of the murder, so the evidence excluded was en- 
tirely too remote to base an inference of the innocence of 
the accused. 

The trial court excluded the offer of the defense to 
prove by one Hudson that Davis and Kramer, who lived 
near the Nelson saloon, went with a wagon in the neigh- 
borhood where the burglary was committed, and that 
the day following the murder they were found in Burt 
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county with shotguns in their possession. It is urged 
that this incident ought to have been received in evi- 
dence “as the basis of a guess that he, Kastner, was not 
guilty.” The jury were not chosen to guess of the inno- 
cence or guilt of the defendant. They had a more sacred 
duty to perform,—to ascertain, by a consideration of com- 
petent evidence, whether or not the guilt of the accused 
of the crime charged was established beyond a reason- 
able doubt, and to return a verdict accordingly. The ju- 
rors, if they were at liberty to venture a guess in the case, 
could just as well have found that Kastner was innocent, 
without the offered testimony being before them, as if it 
had been received. There was no error in excluding the 
evidence to which reference has been made. It was not 
shown, nor did the defense tender proofs to establish, 
that Davis and Kramer were near the saloon during the 
‘night the burglary and murder occurred, much less at 
the hour those offenses were committed. 

Policeman A. J. Glover, heretofore mentioned, and 
who was shot near the Nelson saloon just prior to the 
killing of Tiedeman, after detailing what transpired and 
the persons he saw, and especially the one who shot the 
witness, nade answer to questions as follows: 

Q. Did you then see the faces of the men as you turned 
arouud? 

A. I saw it as he turned around to shoot me. 

Q. Did you look at him long enough in rthe face so that 
you could recognize him? 

A. I think T did. 

Q. Did you look at him long enough so you could 
notice how he was dressed ? 

A. I could not notice him in particular how he was 
dressed, if he had not been dressed in light. I noticed 
that he was dressed in light and had on a light soft hat, 
but it was all as quick as that [witness snapping his 
finger]. I had to take it in all at a flash. 

Q. Did you notice the man’s fac: so that you are able 
to state who that man was? 
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. Quite positive; yes, sir. 

Are you able to state who it was? 

. I think I am. 

You may state if you have ever seen that man since. 
Yes, sir. 

You may state who it was. 

. My best judgment is it was August Kastner, the 
man sitting right there. 

This last answer the defense moved to have stricken 
out as incompetent, which motion was denied; and upon 
this ruling is founded one of the assignments of error. 
It is argued that the answer of Glover is equivalent to 
“T think it was August Kastner,” and therefore inadmis- 
sible. In the light of the prior and subsequent testimony 
of the witness, the criticism made upon it is unfair. It 
clearly appears that the best impression or recollection 
of Glover was that he recognized the defendant as the 
person who shot him. It was proper to allow the answer 
to remain in the record. We have examined the other 
assignments of error directed against the admission of 
testimony and do not find any ruling assailed worthy of 
serious consideration or specific notice at this time. The 
rules governing the admission of testimony were ob- 
served by the trial court and its action is approved. 

Lastly, it is urged that the evidence is insufficient to 
support a verdict of guilty. We have, with that degrce 
of care which the serious nature of the case demands, 
read and considered the evidence coutained in the bill 
of exceptions, and the conclusion is irresistible that the 
defendant has no just cause to complain of the verdict 
returned. The bill of exceptions contains over 900 type- 
written pages, and it would serve no useful purpose to 
summarize the evidence therein recorded. The defend- 
ant is indeed fortunate that a verdict in the first degree 
was not returned against him. He was accorded a fair 
trial; and no prejudicial error appearing, the judgment is 
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Jostam W. Craic v. Frep W. WraD. 
FILED JUNE 21,1899. No. 8941. 


1. Real Fstate Agents: Commissions. A. real estate agent who has 
been instruinental in producing a purchaser for Jand listed with 
him for sale is entitled to his contract, commission even though 
the owner of the property consummate the sale in ignorance of 
the services rendered by the agent. 


———: JexcressivE Recovery: ReMmirrirur. Evidenee ex- 
amined, and recovery held to be excessive. 


Inrror from the district court of Douglas county. 
Tried below before Scorr, J. Affirmed upon filing of remit- 
titur. 


Weaver ¢& Giller, for plaintiff in error. 
#B. C. Page, contra. 


SULLIVAN, J. 


Wead sued Craig to recover a broker’s commission 
claimed to have been carned in negotiating a sale of a city 
Jot. The jury found in favor of the plaintiff, and judg- 
ment having been rendered on the verdict the defendant 
brings the record here for review. 

The principal contention is that the evidence does not . 
warrant a recovery. We think it does. It is conceded 
that defendant owned the property and listed it with the 
plaintiff for sale. That a sale was effected and the Jot 
conveyed to Thomas, who afterwards deeded it to Frank, 
is established beyond controversy. But it is denied that 
Wead did anything to bring abont the sale, and it is also 
denied that Thomas was the real purchaser. The court 
charged the jury that there could be no recovery if 
Thomas bought the lot acting, not for himsclf, but as the 
agent of Frank and with the view of making a commission 
on the sale. Assuming for the purposes of the case that 
the instruction is a correct statement of the law appli- 
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cable to the facts disclosed on the trial, we proceed to 
inquire whether the jury were justified in finding that 
Thomas was himself the purchaser and not merely the 
agent of I'rank in the transaction. The evidence, al- 
though somewhat conflicting, tends to prove, and does 
to our satisfaction show, that the plaintiff first brought 
to the notice of Thomas the fact that the property was 
for sale and that the owner’s price was $4,400; that on 
numerous occasions he talked to Thomas about buying 
it; that Thomas, at the suggestion of Frank, and dealing 
directly with Craig, bought the lot and gave in payment 
therefor his own inoney and his own property; that 
Thomas dealt with Craig instead of Wead, because he at 
first hoped he would be able in so doing to secure better 
terms; that before Thomas made the purchase he had 
assurance from Frank that the latter would buy the lot 
from him for $4,700. These facts certainly show that 
Thomas was the real purchaser; that he did not act in 
the capacity of an agent; that he did not invest Frank’s 
money in the lot nor hold the title in trust for him. The 
requirements of the instruction were fully met by the 
proof. But it is said that the defendant dealt with 
Thomas on the assumption that he was the agent of 
Frank and that the agency of the plaintiff in producing 
the purchaser was unknown at the time the bargain was 
concluded. This is true, but it is not material. Accord- 
ing to the rule established by the decisions of this court, 
areal estate agent who has been instrumental in produc- 
ing a purchaser is entitled to his contract commission 
even thongh the sale be made by the owner of the prop- 
erty in ignorance of the service rendercd by his agent in 
the matter. (Poetrin v. Curran, 13 Neb. 302; Anderson v. 
Cor, 16 Neb. 10; Butler v. Nennard, 28 Neb. 357.) In the 
last mentioned case Inese, C. J., delivering the opinion, 
said: “It is a well established rule in this, as well as 
other states, that where a broker is employed to sell real 
cstate, it is not necessary that the whole enntract shoul 
be completed alone by him in order to entitle him to his 
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commission, but if through his instrumentality the pur- 
chaser and owner are brought in contact and a sale is 
made through the instrumentality of the agent, he is 
entitled to his compensation, and this without reference 
to whether the owner, at the time the sale was perfected, 
had knowledge of the fact that he was making the sale 
through such instrumentality.” 

It is further contended on behalf of defendant that 
there should be a reversal of the judgment because the 
verdict is contrary to the second paragraph of the court’s 
charge to the jury. It is argued that the inftruction 
means that the plaintiff was not entitled to a finding in 
his favor unless it appeared that he had disclosed the 
purchaser to Craig before the sale was consummated. 
We think the language in question will not bear that 
construction, and it is evident the jury did not so nnder- 
standit. The thought which the court intended to convey 
was afterwards expressed in these words: “If the plain- 
tiff did obtain a purchaser, and if: that purchaser, through 
the instrumentality of the plaintiff, was brought to the 
defendant, and if that purchaser was ready to pay the 
agreed price the defendant was to take for his lot, the 
plaintiff would be entitled to his commission whether the 
defendant sold the lot or not to the party.” 

The final contention that the recovery is excessive 
seems to be well grounded. Evidently, in the view of 
both Craig and Thomas, the real consideration paid for 
the lot was $4,400, and only upon this sum should the 
commission have been allowed. The judgment will be 
affirmed if there be filed in this court within thirty days 
a remittitur for the sum of $6.45; otherwise the judgment 
will be reversed. 

JUDGMENT ACCORDINGLY. 
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CHARLES A. SIBLEY V. WILLIAM W. RICE ET AT. 
TFitep JUNE 21,1899. No. 8936. 


1. Open Account: CirArGES. An item in an open account which in- 
cludes not only a disbursement of the debtor’s money in the 
hands of the creditor, but also a disbursement of the creditor's 
private funds for the debtor’s use and benefit, is a legitimate 
and valid charge. 


2. — 


LIMITATION OF ACTIONS. Evidence examined, and held suf- 
ficient to sustain the finding and judgment of the trial court. 


Error from the district court of Lincoln county. Tried 
below before NevinLE, J. Affirmed. 


Tf. Fulton Gantt, for plaintiff in error, 
Wilcox & Halligan, contra, 


SULLIVAN, J. 

This action was instituted by William W. Rice, Henry 
“W. Ring, and Charles Rice; as partners, to recover of 
Charles A. Sibley a sum of money alleged to be due upon 
an open account. The items constituting the account 
arise out of a connected series of transactions covering 
a period of several years. The answer presented among 
other defenses the statute of limitations. A trial to a 
jury in the district court of Lincoln county resulted in x 
verdict and judgment in favor of the plaintiffs. The de- 
fendant prosecutes error. 

The last item on the debit side of the account was en- 
tered October 9, 1890, and is as follows: “To cash paid 
M.S. Ayer & Co., $882.20.” Whether this item is a proper 
charge—whether it represents an actionable demand in 
favor of the plaintiffs and against the defendant—is the 
only question discussed by counsel and, therefore, the 
only one which we are called upon to decide. The con- 
tention of counsel, as we understand it, is that the entry, 
as elucidated by the evidence, represents merely a dis- 
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bursemcnt by the plaintiffs of Sibley’s money for Sibley’s 
use. This view of the matter is quite plausible, but al-. 
together incorrect, as we shall now proceed to show. The 
plaintiffs are lawyers engaged in the practice of their 
profession in the state of Massachusetts. They were em- 
ployed by the defendant in an action brought against 
him and another by M. 8S. Ayer & Co. to recover for goods 
sold and delivered. While the cause was pending, and in 
a proceeding ancillary thereto, the court, by an appro- 
priate order, impounded in their hands the sum of 
$1,145.02, which they had received from the foreclosure 
of a chattel.mortgage belonging to their client. Ayer 
& Co. afterwards recovered a judgment in the action for 
$1,224.21 and obtained ‘an order for the application 
thereto of the impounded fund, except so much thereof 
as should be necessary to pay the costs of the foreclosure. 
Sibley appealed to the supreme judicial court, but the 
proceeding was eventually abandoned and the judgment 
of the trial court affirmed. While the appeal was-pend- 
ing these plaintiffs applied $399.98 of the money in their 
hands to the payment of the expenses of the mortgage- 
foreclosure. his, of course, was the application of the 
defendant’s money to the payment of items of indebted- 
ness for which he was justly liable. He raises no question 
whatever as to the authority of plaintiffs to make the 
disbursement, and does not deny the correctness of the 
items paid. After the affirnance of the judgment in favor 
of M. S. Ayer & Co. the plaintiffs accounted to the su- 
perior court for the sum of $745.88 as the balance in their 
hands belonging to Sibley. The court, however, rejected 
some of the items of expense incurred in the foreclosure 
of the chattel mortgage, and on October 9, 1890, made an 
order requiring plaintiffs to pay into court the sum of 
$882.20. They complied with this order, but in doing 
so were obliged to pay out of their own tunds the sum 
of $137.06. This was money paid for Sibley’s benefit. 
Consequently there was included in the charge of $882.20 
the sum of $137.06, which was a perfectly legitimate 
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debit item. The action having been commenced October 
4, 1894, was not barred by the statute of limitations. The 
judgment is ° : 
AFFIRMED. 


GEORGE IE. DRAPER V. WILLIAM Z. TAYLOR BET AL. 
FILED JUNE 21,1899. No. 8933. 
1. Quieting Title: PLraptnc. In an action to quiet title to real es- 


tate the plaintiff may allege in his petition as many claims of 
ownership as he may have. 


Cotor oF TITLE: SoLpTER’s ADDITIONAL HOMESTEAD. A 
person who has purchased a soldier’s “additional homestead 
right” and has, under proper powers of attorney, located the 
same and entered into possession of the land upon which the 
location was made, has color of title to the entire tract described 

in the receiver's receipt. . 


3. Ruling on Motion. It is not error to deny a motion which cannot 
be allowed in toto. 


4, New Trial: ArFrpaviT: NEWLY-DISCOVERED Evinpence. A motion 
for a new trial on the ground of newly-discovered evidence 
should ordinarily be supported by the affidavit of the party mak- 
ing the application, as well as by the affidavit of his attorney. 


5. : : . The affidavit of the new witness should 
also be produced or its absence satisfactorily accounted for. 


6. Impeaching Evidence: FounpaTion. It is not error to reject im- 
peaching evidence, where no proper foundation has been laid 
therefor. 


7. Possession of Land. Possession of land is notice to the world of 
the possessor’s rights therein. 


8. Quieting Title: Decree ror PLAINTIFF, Evidence examined, and 
held to sustain the finding and judgment. 


Error from the district court of Hitchcock county. 
Tried below before WeELty, J. Affirmed. 


L. H. Blackledge and W. 8. Morlan, for plaintiff in error. 


William O. Woolman, contra. 
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SULLIVAN, J. 


William Williams, who had been a private soldier in 
the civil war, took up a homestead of 120 acres in the 
state of Arkansas and occupied the same until 1887, 
when he exchanged it for other lands. In 1878 he sold 
his “additional homestead right” to Gilmore & Thomas, 
of the city of Washington, for a consideration of $50 and 
executed irrevocable powers of attorney authorizing 
them to locate the scrip and empoweling them to substi- 
tute the name of the person who should by assignment 
of the right become entitled to receive the final receipt 
and patent for the land located. William M. Everetts, 
acting for Taylor, the plaintiff herein, purchased the 
right of Williams from Gilinore & Thomas, and in May, 
1878, located the scrip in Hitcheock county near the 
village of Culbertson. After doing so he delivered the 
powers of attorney and receiver’s receipt to Taylor, who 
took immediate possession of the land and ocenpied it in 
connection with his adjoining homestead. The first year 
he plowed several acres and planted it to coru. Fe alse 
plowed several furrows along two sides of the tract to 
serve as a fire-guard. The next year and for several years 
thereafter he tried to crop a portion of the land, but the 
crops seem to lave been complete failures. The greater 
portion of the land was used for pasturage, and some- 
times range catile and town cows mixed with Taylors 
cattle and grazed upon this and. other lands in the vicin- 
ity. It was generally known in the neighborhood that 
Taylor was occupying the premises under a claim of 
ownership. Taylor lived in Culbertson. In 1882 his resi- 
dence was burned and all his valuable papers, including 
his muniments of title, were lost in the fire. In the same 
year one Joe Hunter went upon the land in question with 
a load of timbers and commenced to build a “dug-out,” 
but upon being informed by Taylor that the property was 
his, he abandoned his purpose and moved off. The land 
was taxed by the county authorities, and from 1878 to 
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1887, with the exception of one year, Taylor paid the 
taxcs. It seems that in 1884 the land was sold for the 
non-payment of the taxes of 1883. Taylor was the pur- 
chascr at the tax sale, and in 1886 obtained from the 
county treasurer a tax deed in the usual form, but which, 
in consequence of a mistake, did not correctly describe 
the premises. Taylor’s object in allowing the taxes to 
become -delingnent for 1883 was to obtain a tax deed 
and thus repair the loss sustained by the destruction of 
his title papers. By reason of the misdescription in the 
tax deed it was not recorded, and Taylor, according to 
his testimony, never claimed any right or title under it. 
March 20, 1884, the patent, which was issued in the name 
of Williams, was forwarded to Taylor, who caused it to 
be recorded in the office of the county clerk on October 
28, 1886. A. D. King located in Culbertson in December, 
1885, and soon after became acquainted with ‘Taylor, 
who proposed to sell him the forty-acre tract. King tes- 
tified that Taylor based his claim of ownership on a tax 
title. This Taylor emphatically denies, and his account 
of the matter is probably correct, as the defective tax 
deed had not been issued at the time the negotiations 
for a sale of the land were pending. The taxes for the 
year 1888 became delinquent, and the land was sold at 
private tax sale to King,.who afterwards paid the taxes 
charged against it for the years 1889, 1890, 1891, and 
1892. December 14, 1891, a tax deed was issued to King 
and was recorded on the same day. In 1888 Taylor 
leased a portion of the land for a brick yard and probably 
renewed the lease for the following year. Fred D. Pitney 
discovered the defect in Taylor's title and through his 
brother-in-law, an attorney named Boyle, obtained from 
Williams, without consideration, a quitclaim deed to the 
land. This deed was executed by Williams under the 
impression that Pitney was the owner of the land lo- 
cated under the scrip which he sold to Gilmore & 
Thomas. The deed to Pitney was recorded in November, 
1888. Afterwards Pitney and wife conveyed the land to 
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Boyle, who reconveyed it, by deed containing a special 
warranty, to Mrs. Pitney. After these deeds were re- 
corded the Pitneys executed a mortgage on this and 
other lands to J. W. Dolan, as trustee, to secure an in- 
debtedness of $1,300 due to the Hitchcock County Bank, 
of which King was president. This mortgage was after- 
wards purchased by George E. Draper, a director of the 
bank. In 1892 Draper obtained a decree foreclosing the 
mortgage in an action to which Taylor was not a party. 
To prevent the decree from being executed by a sale of 
the forty-acre tract and to quiet his title and possession 
Taylor brought this action and obtained in the district 
court the relief demanded. Draper by this proceeding 
in error brings the record here for review. 

Taylor, in his petition, bases his claim of ownership 
on (1) adverse possession, and (2) the transfer to him of 
the rights of William Williams as the original owner of 
the scrip under which the land was located. The objec- 
tion to the form of the pleading being raised for the first 
time in this court is not entitled to be considered. But if 
the question were properly before us for decision, we 
would be compelled, on the authority of Gregory v. Lang- 
don, 11 Neb. 166, to resolve it in favor of the plaintiff. 

It is claimed that the court erred in refusing to sus- 
tain a joint motion made by King and Draper to set aside 
the submission of the cause and for leave to introduce 
additional testimony. The motion was made more than 
six months after the cause was submitted. King had al- 
ready before the court sufficient evidence to entitle him 
to a decree for the taxes which he had paid. This relief 
he afterwards obtained, and it was the only relief to 
which he would have keen entitled if his application had 
been sustained. Clearly then the court did not err in 
denying the motion. If a motion is not good in the form 
in which it is presented, it is not error to overrule it. 
(Hudelson v. First Nat. Bank of Tobias, 56 Neb. 247, 76 N. 
W. Rep. 570.) But aside from this technical reason for 
sustaining the ruling, we think it was an entirely just 
and proper exercise of judicial discretion. 
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Immediately after the court announced its findings 
and rendered its decree Draper and King, each for him- 
self, filed ‘a motion for a new trial based in part on a 
claim of newly-discovered evidence. Fach motion was 
supported by the affidavit of the attorney representing 
the parties and was in substance the same as the affi- 
davit previously filed in support of the motion to re-open 
the cause. Both motions were overruled, and Draper as- 
signs this action of the court for error. His contention 
is that he made a showing of newly-discovered evidence 
which ought to have procured for him a new trial of the 
issue. Without deciding whether there was a sufficient 
showing of diligence, and without discussing the charac- 
ter of the new evidence and its probable influence as a 
factor in another trial, we think the district court made 
no mistake in refusing to vacate its decree. It is our un- 
derstanding of the rule that not only must counsel not 
have known of the evidence upon which the application 
is based, but’'the applicant himself must have been igno- 
rant of its existence. To be sure the affidavit states that 
“neither defendants nor their counsel, by reason of the 
nature of the evidence, * * * were able sooner to dis- 
cover said evidence,” and “because knowledge of the ex- 
istenee thereof could be but very indefinitely known to 
any of the parties to the action except the plaintiff.” 
No affidavit was filed by Draper or King, and how their 
attorney could know that they were ignorant of the facts 
set out in his affidavit is something we are not quite able 
to comprehend. At best his statement in regard to the 
matter is the merest hearsay. (14 Ency. Pl. & Pr. 823; 
Hilliard, New Trials [2d ed.] 499; State v. Kellerman, 14 
Kan. 135; Broat v. Moor, 44 Minn. 468; State v. Campbell, 
115 Mo. 391.) There should also have been presented in 
support of the motion the affidavit of the new witness 
stating the facts to which he would testify, or there should 
have been a satisfactory reason given for not obtaining 
such affidavit. (Hand v. Langland, 67 Ia. 185; Quinn v. 
State, 123 Ind. 59; MeLeod v. Shelly Mfg. Co., 108 Ala. 81; 
14 Ency. Pl. & Pr. 825.) 
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Iror the purpose of impeaching Ired D. Pitney, who 
testificd for plaintiff, the defendants offered in evidence 
the deposition of the witness taken in the foreclosure 
case. The offer was rejected, and of this ruling Draper 
complains. The attention of the witness had not been 
directed to the matters contained in the deposition. No 
opportunity had been given him to explain, and, there- 
fore, the evidence was properly excluded. (/Tanscom v. 
Burmood, 35 Neb. 504; Wood River Bunk v. Kelley, 29 Neb. 
590; 3 Jones, Evidence secs. S48, 849.) 

The theory of the defense that Taylor’s possession was 
not continuous, exclusive, and adverse as to all of the 
land is supported by some evidence, as is also the claim 
that he had not succecded to the equitable rights of 
Wilham Williams; but we think the finding of the trial 
court is clearly the only one warranted by the evidence 
in the record. Taylor’s possession of the land was 
notice to the world of the extent and character of his in- 
terest therein. Pitney acquired nothing more than the 
naked legal title. This was all he pledged to the bank, 
and it was all the bank assigned to Draper. The judg- 


ment is 
AFFIRMED. 


CHARLES B. RUSTIN Vv. STANDARD Tire & ACCIDENT 
INSURANCE COMPANY. 


FILED JUNE 21,1899. No. 8956. 


1, Accident Insurance: OVEREXERTION. The term “voluntary over- 
exertion” in a policy of accident insurance, means conscious or 
intentional overexertion, or a reckless disregard of consequences 
likely to ensue from great physical effort. 


2. It cannot be said as a matter of law that the slight 
elevation of a 300-pound weight by a strong man accustomed to 
lifting is voluntary overexertion. 

3. UNNEcEssAry Jirvinc. A condition in a contract of cas- 


ualty insurance forbidding unnecessary lifting is not broken by 
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an act of lifting which was apparently reasonable and performed 
in the line of duty. 


4. QUESTION For Jury. Evidence examined, and held to be 


sufiicient to entitle the plaintiff to have the case subinitted to 
the jury. 


Error from the district court of Douglas county. 
Tried below before Scorr, J. Reversed. 


James I. MeIutosh and Charles A. Goss, for plaintiff in 
error: 

Where the terms of a life insurance policy will bear 
two interpretations, that one will be adopted which sus- 
tains the claim for indemnity. (Goodin v. Provident Sav- 
ings & Life Ass’n, 66 N. W. Rep. [Ia.] 157.) 

It was for the jury to say what conclusion should be 
drawn from the facts,— that is, whether or not the lift- 
ing, which caused the injury to the plaintiff, was unnec- 
essary, or whether the lifting was in fact overexertion 
under the circumstances, and if overexertion, whether 
the overexertion was voluntary. The court could not 
draw these conclusions of fact from the testiniony, and 
it was ervor to have done so. (Grant v. Cropscy, 8 Neb. 
205; Baton v. Carruth, 11 Neb. 231; Atchison & N. R. Co. 
v. Bailey, 11 Neb. 332; Muff v. Ames, 16 Neb. 189; City of 
Lincoln v. Gillilan, 18 Neb. 114; Johnson v. Missourt P. Le. 
Co., 18 Neb. 690.) 


L. F. Crofoot, contra. 


teferences: Lent v. Burlinglfon & MW. R. R. Co, 11 Neb. 
201; Burns v. City of Fairmont, 28 Neb. 866; Chicago, B. 
& Q. R. Co. v. Barnard, 32 Neb. 306; Dehning v. Detroit 
Bridge & Iron Works, 46 Neb. 557; Chicago, B. & Q. R. Co. 
v. Landauer, 36 Neb. 643; Slayton v. Fremont, b. & MV. 
R. Co., 40 Neb. 844; Young v. Mutual Accident Ass'n, 25 
Chicago Legal News 148. 


SULLIVAN, J. 


This action was brought by Charles B. Rustin to re- 
cover on a policy of accident insurance issued to him by 
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the Standard Life & Accident Insurance Company. The 
injury upon which the claim for indemnity is grounded 
was the result ef an effort on the part of plaintiff to raise 
a heavy dumb-bell from the ground. The contract con- 
tained a stipulation exempting the company from Ha- 
bility for injuries occasioned by unnecessary lifting and 
voluntary overexertion. The action was defended on the 
theory that the accident was within the exemption 
clause. The trial court, at the conclusion of plaintiff’s 
testimony, instructed the jury to return a verdict in favor 
of the defendant. The correctness of this instruction is 
the single question presented by the record for decision. 
The facts being undisputed, we are only required to de- 
termine whether they are, under the most favorable con- 
sliuection, sufficient to sustain a verdict in favor of the 
insured. Rustin was described in his application for in- 
surance as a captalist. After the issuance of the policy 
he became president of the Courtland Beach Association, 
2 company owning and conducting a pleasure resort near 
the city of Omaha. This company was arranging to give 
an exhibition representing the destruction of Pompeii, 
and the plaintiff was on the ground superintending the 
preparatory work. While thus engaged he sustained the 
injury in question. Ilis own account of the accident is 
as follows: “Construction was going on for giving the 
show called ‘Pompeii,’ and I was out there superintend- 
ing the building of the seats, and so on; and at noon I 
took my lunch, aud after dinner I went out in the shade 
of a tree, and was lying down, smoking. There had been 
an arrangement made for the commencement of a per- 
formance by Miller,—I have forgotten what Miller,—a 
strong man, who was going to give an exhibition with 
dumb-bells. These dumb-bells were on a bar or handle, 
each five or six feet long, and purported to weigh 225 and 
450 pounds. While lying there smoking, I noticed some 
boys fooling with the lighter duinb-bell,—the 225 weight. 
It was very apparent to me they were a little shy in 
weight, and so I got up from where I had been reclining, 
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and went upon the platform where the bells had just 
been delivered, aud picked up the large dumb-bell, said 
to weigh 450 pounds; picked it up with apparent ease, 
but had it out of balance. It was down on the right side. 
I didn’t get it in the center of gravity. In bringing it to 
a level, I raiscd my right arm, and something gave away 

with a loud report,—one of the ligaments of my back.” 
’ Rustin further testified that he was in good physical con- 
dition at the time he was injured; that he was accus- 
tomed to lifting and believed he could lift 450 pounds 
without injury to his system; that in his opinion the 
heavier dunb-bell did not weigh more than 300 pounds, 
and that lis primary purpose in lifting it was to test its 
weight with the view of protecting his company and the 
public from an imposture which he suspected the pro- 
fessional athlete was about to perpetrate. This evidence, 
we think, was sufficient to warrant a recovery and should 
have been submitted to the jury. Rustin’s injury, it is 
true, was the natural result of overexertion while at- 
tempting to raise the dumb-bell and bring it to a hori- 
zontal position; but that fact is not of itself conclusive 
in favor of the company. The contract right to indem- 
nity was not lost because the injury resulted from over- 
exertion, unless the overexertion was conscious and in- 
tentional. (Manufacturers Accident Indemnity Co. v. Dor- 
gan, 58 Fed. Rep. 952; Johnson v. London Guarantee & Ac- 
cident Co., 72 N. W. Rep. [Mich.] 1115.) Surely it cannot 
be said as a matter of law that the plaintiff was aware of 
the probable reswit of his act, or that he acted with a 
reckless disregard of consequences likely to ensue. That 
he failed to accurately gauge his own strength, or else 
to correctly estimate the weight of the dumb-bell, is evi- 
dent; but accident insurance is not designed to furnish 
indemnity only in cases where the policy-holder orders 
his conduct with grave cireumspection and a provident 
foresight of consequeuces. Mere contributory negligence 
is no answer to an action on a contract of insurance. 
Neither is there any absolute inference that the lifting 
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was unnecessary. According to the plaintiff’s testimony, 
the act was the product of a reasonable motive and was 
performed in the line of duty. An accident policy un- 
doubtedly contemplates that even a capitalist will do 
some lifting without physical or moral compulsion. Cir- 
cumstances in evidence discredit the reason given for 
the lifting, but they do not indisputably condemn it as. 
false. The question was for the jury to determine. The 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


THOMAS SULLIVAN V. STATE OF NEBRASKA. 
Fitrep June 21,1899. No. 10641. 


1. Instructions: Ongrcrions: Review. Objections to instructions 
not brought to the attention of the district court by a motion 
for a new trial cannot be successfully urged in this court. 


2. Criminal Law: Conressions: Corrosoration. One cannot be con- 
victed of a felony upon his own unsupported extra-judicial con- 
fession that a crime hus been committed. Such confession may 
be suflicient to prove the defendant’s connection with the ecrim- 
inal act, but there must in all cases be proof aliunde of the es- 
sential facts constituting the crime. 


3. jut, while a voluntary confession is in- 
sufficient, standing alone, to prove that a crime has been coim- 
mitted, it is competent evidence of that fact, and may, with 
slight corroborative circumstances, be suflicient to warrant a 
conviction, 


CIRCUMSTANTIAL JEvipence. Circumstances cap- 
able of an innocent construction may be interpreted in the light 
of the defendant’s confession, and the fact under investigation 
be thus given a criminal aspect. 


5. : DecLARATIONS. A declaration may be a part of the res gestir 
without being precisely coincident with the main transaction. 
It is sufficient that there was between the two an immediate 
casual relation, and that the statement was a spontaneous char- 
acterization of the act, 
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Tes Gest.z: Homicipe. The accused procured a 
revolver in a saloon, went about fifty feet, fired a shot and 
killed a man, ran back to the saloon, threw the revolver on the 
floor, and exclaimed, “My God! I have killed Tom Kirkland, my 
best friend,” then hurried back to the dying man, raised his head, 
and again declared that he had shot his best friend, and that he 
would be hanged. Held, That such declarations constituted 
parts of the res gestw, and were legitimate, independent evidence 
of the homicidal act. 


Error to the district court for Douglas county. Tried 
below before SLABAUGH, J. Affirmed. 


William F. Gurley and Lee 8. Estelle, for plaintiff in 
error: 


Confession without proof of corpus delictit will not sup- 
port a conviction. (Commonivealth v. Ackert, 133 Mass, 
402; Matthews v. State, 55 Ala. 187; Williams ». People, 101 
Til. 382; Priest v. State, 10 Neb. 393; People v. Hennessey, 
15 Wend. [N. Y.] 147; Stringfellow v. State, 26 Miss. 157.) 


C.J. Smyth, Attorney General, and W, D. Oldham, Deputy 
Attorney General, for the state. 


SULLIVAN, J. 


On an information charging him with the crime of 
murder Thomas Sullivan was tried, convieted, and sen- 
tenced to imprisonment in the penitentiary for a period 
of eleven years. Of the errors assigned the sufficiency 
of the evidence to sustain the verdict is the only one prop- 
erly before us for consideration., The action of the court 
in giving and refusing certain instructions is called in 
question and discussed by counsel at considerable length, 
but the point was not raised in the motion for a new trial 
and cannot be snecessfully urged for the first time in this 
court. The substance of the accusation against the de- 
fendant is that, with premeditation and malice, he shot 
and killed one Thomas Kirkland. On the trial the truth 
of the charge was shown by the prisoner’s voluntary con- 
fessions made to police officers on the night of the tragedy. 
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It is now contended that such confessions were the only 
proofs of the corpus delicti, and that they were not com- 
petent evidence of that fact. We do not assent to either 
proposition. Independent of the deliberate and volun- 
tary confessions, the salient facts disclosed by the record 
. are: That on the night in question Sullivan became jin- 
volved in a quarrel with some colored men near the Tenth 
street viaduct, in the city of Omaha; that while the broil 
was in progress he ran into the saloon of Walter Bran- 
dise, obtained a revolver, and ran out again, declaring . 
that he intended to kill “a black nigger;” that he ran 
north to the alley; that just across the alley a man, who 
afterwards proved to be Kirkland, was seen walking 
south; that there was the flash and report of a-pistol; 
that the man walking south fell on the sidewalk, where 
he was immediately after fonnd dead; that just after the 
shot was fired Sullivan ran back to the saloon, threw the 
revolver on the floor, and exclaimed, “My God! T have 
killed Tom Kirkland, my best friend,” or words to that 
effect; that he then hurried back to the dying man, 
raised his head, and again declared that he had shot or 
killed his best friend and that he would be hanged. No 
person, other than IXirkland and Sullivan, was seen on 
the strect or in the vicinity at the time the shot was fired. 
There was no direct evidence of any wound upon the 
body of the deceased, and the circumstances above de- 
tailed, together with the prisoner’s subsequent confes- 
sion that he shot him under the impression that he was 
a negro, constitute the whole of the evidence tending to 
show that death was the result of a gnnshot wound. 

In this case the elements of the corpus delicti are, first, 
the death of Thomas Kirkland; and second, the criminal 
agency of some one, not necessarily the defendant, in 
causing such death. (People v. Palmer, 109 N. Y. 118; 
Carlton v. People, 150 Ill. 181; State v. Jones, 106 Mo. 302; 
People v. Simonsen, 107 Cal. 345; Johnson v. Commonicealth, 
29 Gratt. [Va.] 796.) The uniform doctrine of the Ameri- 
can courts is that a conviction for felony will not be sus- 
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tained when the only evidence of guilt is the extra-judi- 
cial confession of the defendant that a crime has been 
committed. His confession may be sufficient to prove his 
own connection with the alleged criminal act, but there 
must in all cases be proof aliunde of the essential facts 
constituting the crime. (Priest v. Stute, 10 Neb. 393; 
Smith v. State, 17 Neb. 358. See, also, 6 Am. & Eng. Ency. 
Law [2d ed.] p. 581, where the cases are collected.) But 
while a voluntary confession is insnfficient, standing 
alone, to prove that a crime has been committed, it is, 
nevertheless, competent evidence of that fact, and may, 
with slight corroborative circumstances, establish the 
corpus delicti as well as the defendant’s guilty participa- 
tion. Discussing this question Nelson, C. J., in People v. 
Badgley, 16 Wend. [N. Y.] 58, said: “Full proof of the 
body of the crime, the carpus delieti, independently of the 
confession, is not required by any of the cases; and in 
many of them slight corroborating facts were held suf- 
ficient.” The doctrine of this case was distinctly ap- 
proved in People v. Jachne, 103 N. Y. 182, where it was 
held that equivocal circumstance offered as proof of the 
corpus delicti, might be interpreted in the light of the 
prisoner’s confession and the fact under investigation be 
thus given a criminal aspect. In State v. Hall, 31 W. Va. 
505, the court, considering this question, said: “We know 
of no decisions anywhere that hold the admissions of the 
defendant are not competent evidence tending to prove 
the corpus delieti, but they certainly are competent evi- 
dence tending to prove that the crime charged has been 
comnitted.” It has often been held in cases where 
there was no direct proof of the crime, as in prose- 
eutions for adultery and trials for homicide where 
the body of the deceased had not been found, that 
the defendant’s extrajudicial confession, in connection 
with other incriminating circumstances, would warrant 
a conviction. (Ryan v. State, 100 Ala. 94; State vo. Lamb, 
28 Mo. 218; State v. Patterson, 73 Mo. 695; -Common- 
wealth v. McCann, 97 Mass. 580; United States v. Williams, 
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1 Cliff. [U. $.] 20; United Slaies v. Gilbert, 2 Sum. [U. 8.1 
19; Commonwealth v. Tarr, 4 Allen [Mass.] 815.) We 
think that if every statement and declaration of Sullivan 
were regarded as being nothing more than a confession 
of his criminal agency in producing the death of Kirk- 
land, the verdict would still be sustained by sufficient 
proof. But some of the declarations of the defendant 
were certainly substantive evidence of the fact declared, 
considered entirely apart from the circumstance that 
they were admissions against interest. They were parts 
of the res gest, events incident to the main transaction; 
they were concomitant acts speaking through the pria- 
cipal actor. In point of time they were closely related 
to the homicide, and between it and them there was an 
immediate casual relation. “Jes geste,” says Wharton, 
“are events speaking for themselves, through the instinct- 
ive words and acts of participants, not the words and 
acts of participauts when narrating the events. What is 
done or said by participants, under the imimediate spur 
of a transaction, becomes thus part of the transaction, 
because it is then the transaction that thus speaks.” 
(Wharton, Criminal Evidence [8th ed.] sec. 262.) To de- 
termine what declarations come properly within the res 
geste is sometimes a matter of great difficulty. There 
appears to be no arbitrary time limit, but the authori- 
ties are agreed that competency in all cases depends upon 
the declaration being substantially coincident with the 
fact from which it springs and of which it is explanatory. 
(2 Jones, Evidence see. 351.) That the language used is 
narrative in form and refers to past events is not alone 
sufficient to condemn it as hearsay. In Commoniecalth v. 
Hackett, 84 Mass. 136, the declaration of a man after 
leaving his room where he had been stabbed was received 
in evidence, although his assailant had fled before the 
declaration was made. In Lambert v. People, 29 Mich. 71, 
the complaint of a person who had been robbed was held ° 
to be competent, although made in the absence of the 
defendant some three minutes after the robbery. In 
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People v. Simpson, 48 Mich. 474, which was a homicide 
case, it appeared that a woman had been shot while walk- 
ing on the strect. A person living a block distant on the 
opposite side of the strect heard the report and ran to 
her immediately. What the deceased then said impli- 
cating the defendant was held to be part of the res geste. 
In State «. Walker, 78 Mo. 880, the excited utterance of a 
by-stander, made the moment after a shot was fired 
which killed one of the parties to an affray, was held to 
be admissible as illustrative-of the act which gave rise 
to the exclamation. In J/issourt P. R. Co. v. Baier, 37 Neb. 
235, the court reecived as part of the res geste an account 
of a railroad accident given innnediately after its occur- 
rence by the person whose injuries were the snbject of 
the suit. The doctrine of the case is stated in the sylla- 
bus as follows: “A declaration to be part of the res geste 
necd not necessarily be coincident in point of time with 
the main fact proved. It is enough that the two are so 
clearly connected that the declaration can, in the ordi- 
nary course of affairs, be said to be a spontaneous ex- 
planation of the real cause.” Tested by the rule thus 
stated, especially when such rule is considéred in con- 
nection with the facts to which it was applied, it is quite 
elear that the declarations of Sullivan in the saloon and 
while holding the dead body of Kirkland were parts of 
the res geste and so legitimate independent evidence of 
the homicidal act. While the failure of the public prose- 
eutor to make strict proof of the fatal wound merits ju- 
dicial reprobation, it is not alone suflicient to require a 
reversal of the sentence. Every material averment of 
the information is supported by competent and adequate 
proof; and the judgment is, therefore, 
AFFIRMED. 
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GEORGE GRAVES, APPELLANT, V. J. D. MACFARLAND 
BL AL, APPELLEES. 


FILED JUNE 21,1899. No. 8926. 


. Summons: SneErirr’s Rerurn. An officer’s return, within the 
meaning of the statute relating to the service of process, in- 
cludes not only the certificate of service, but also the delivery 
of the writ to the office from which it issued. 


is 


Service: TrmMr To Make RETURN. If a summons be served 
within the time limited by the statute, the eourt from which it 
issued acquires jurisdiction of the person of the defendant, and 
may render a valid judgment against him, notwithstanding the 
officer’s failure to make his return during the life of the writ. 


Mortgage-Foreclosure: DEFICIENCY JUDGMENT. In an action 
brought to foreclose a real estate mortgage the district court, 
‘prior to 1897, was authorized to render a deficiency judgment 
against a purchaser who had assumed and agreed to pay the 
incumbrance in suit. 


oo 


Notice. The jurisdiction of the district court to 
render a deficiency judgment under the provisions of section 847 
of the Code of Civil Procedure did not depend upon the service 
of any notice other than the original summons. 


5. : : : PLEADING. A deficieucy judgment against 
a ue chaser of mortgaged premises is not void because the per- 
sonal Hability of such purchaser is not shown by the petition. 
It is sufficient if the fact is disclosed by the answer of the mort- 
gagor who, claiming to stand in the attitude of a surety, de- 
mands exoneration. 


a 


. fervice of Summons: INSUFFICIENCY OF EVIDENCE. Evidence ex- 
amined, and found insufticient to support the finding of the trial 
court, 


APPEAL, from the district court of Antelope county. 
Heard below before RoBinson, J. Reversed. 


J. I’. Boyd, for appellant. . 
8. D. Thornton, contra, 


SULLIVAN, J. 


This is an appeal by George Graves from a judgment 
of the district court of Antelope county. The facts es- 
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sential to an understanding of the questions presented 
for decision are these: The appellant, who was plaintiff 
below, purchased of Lyman Seiler, in August, 1890,:4 
lot in the city of Lincoln subject, according to the recital 
of the deed, to an incumbrance of $1,600. In January, 
1892, the mortgagee, J. D. Macfarland, brought an action 
in the district court of Lancaster county to foreclose his 
mortgage, making Seiler and Graves and wife parties 
defendant. Mr. and Mrs. Graves resided in the city of 
Neligh, in Antelope county, and process was sent to the 
sheriff of that county for service upon them. The writ 
was issued on January 10 and4vas made returnable Jann- 
ary 18. It was not in fact returned and filed in the office 
of the clerk of the district court until January 23. The 
sheriff’s certificate, which is dated January 16, recites 
that on January 15 the summons was personally served 
upon Mrs. Graves and a copy left at the usual place of 
residence of George Graves. Seiler appeared in the ac- 
tion and in due time filed an answer, in which he alleged 
that Graves had agreed to pay the mortgage in suit and 
asked that he be required to perform his contract. While 
Macfarland in his petition demanded a deficiency jndg- 
ment against Graves, he did not allege an assumption 
by him of the indebtedness or state any other fact upon 
which to base his claim to that relief. Mr. and Mrs. 
CGraves made no appearance in the case and were de- 
fanlted. The court rendered a decree of foreclosure, and 
made a finding to the effect that the appellant had as- 
sumed the payment of Macfarland’s mortgage. After- 
_wards, withont notice, a deficiency judgment for 
$1,102.23 was rendered against Graves alone. This judg- 
ment was then assigned to Seiler, who was attempting 
to enforce it when the appellant brought this action 
against him to obtain a perpetual injunction. 

It is contended that the summons not having been re- 
turned within the time limited by the statute, the court 
acquired no jurisdiction over the person of the appellant, 
and that the judgment rendered against him was there- 
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fore void. We think counsel is right in asserting that 
the file-mark of the clerk is the proper and primary evi- 
dence of the time when the summons was returned by the 
sheriff. And it must, under the authorities, be conceded 
that the return contemplated by the law includes not 
only the officer’s certificate of service, but also the de- 
livery of the writ to the office from which it issued. (Al- 
derson, Judicial Writs & Process sec. 184; Nelson v. Cook, 
19 Ill. 440; Cariker v. Anderson, 27 Ill. 358.) It does not 
follow, however, that a service which is valid when made 
becomes a nullity because the officer fails to make due 
return of the writ. When the summons is served the 
action is pending; the court has jurisdiction of the par- 
ties and cannot be divested of the authority over them 
by any fault or omission of the sheriff. It is not the of- 
ficer’s return that gives the court power to hear and de- 
termine the cause, but the fact of service during the life 
of the writ. The return is, of course, the appropriate 
evidence of the jurisdictional fact, but it is not conclu- 
sive. There is no good reason why a defendant who has 
been duly served should complain because the court was 
not possessed of the proof of service within the time fixed 
by the statute. (Smith v. Payton, 138 Kan. 362; Clough ». 
McDonald, 18 Kan. 114; Miller v. Forbes, 49 Pac. Rep. 
{[Kan.] 705.) 

' The next question for consideration is the power of 
the court to render a personal judgment in favor of Mac- 
farland and against Graves in the absence of an allega- 
tion in the petition showing that Graves had assumed the 
mortgage debt. It is the settled doctrine of this court 
that one who purchases mortgaged premises and assumes * 
as part of the consideration to pay the mortgage debt 
becomes personally liable for any deficiency that may 
remain after applying the proceeds of the foreclosure 
sale. (Cooper v. Foss, 15 Neb. 515; Stover v. Tompkins, 34 
Neb. 465; Rockwell v. Blair Savings Bank, 31 Neb. 128; 
Hare v. Murphy, 45 Neb. 809.) The purchaser in such 
case is regarded as the principal debtor, and the mort- 
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gagor stands as to him in the situation of a surety. The 
answer of Seiler, then, was in the nature of a cross-action 
to compel the purchaser to perform his alleged agree- 
ment and to compel the plaintiff to obtain satisfaction 
from a principal debtor. The relief demanded was ger- 
mane to the action to foreclose and for a deficiency judg- 
ment, and the court, if Graves was before it, acquired 
jurisdiction to determine the issue which Seiler presented 
for decision. It is true that Graves never did assume or 
agree to pay the mortgage and that the allegations of 
Seiler’s answer were absolutely false, but it was never- 
theless appellant’s duty, if served with summons, to up- 
pear and by a proper’ pleading put such allegations in 
issue; otherwise they would stand confessed. Consider- 
ing the counter-claim in the nature of an action for the 
exoneration of a surety, we think on the face of the ree- 
ord the court had jurisdiction to render the deficiency 
judgment. (1 Brandt, Suretyship & Guaranty secs. 192, 
206; 9 Ency. Pl. & Pr. 468.) 

Counsel for appellant insists that the court was not 
authorized to render a deficiency judgment without 
special notice of the application therefor. The usual 
practice undoubtedly was to serve such notice when 
practicable; but the statute which gave the right to a 
deficiency judgment in an action to foreclose a mortgage 
did not require it. Section 847 of the Code of Civil Pro- 
cedure, which was repealed in 1897, clearly contemplated 
no other notice than that imparted by the original sum- 
mons. 

We come now to the question of the sufficiency of the 
evidence to sustain the finding of the trial court that 
there was due service of the summons in the foreclosure 
suit upon George Graves. In our judgment the proof 
completely warrants the claim of appellant that le was 
never served, and that the officer’s return of service was 
false. The district court was, of course, in a better posi- 
tion than we are to determine the credibility of wit- 
nesses. We do not lose sight of that fact. We take it 
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into account and give it proper weight, but we are still 
utterly unable to avoid the conviction that the trial judye 
in his conclusion upon this point was wrong, entirely and 
manifestly wrong. It is claimed that the service was 
made at, the residence of Graves in Neligh on the 15th 
of January by delivering copies of the writ to Mrs. 
Graves. The sheriff testified to this and stated that one 
of the members of the county board was wilh him at 
the time; but this gentleman being called as a witness 
was not able to confirm the sherifi’s statement. There 
was no explanation of the fact that the summons was 
not returned on the day the certificate of service is al- 
leged to have been written, nor for several days after the 
return day. Upon this point the sheriff was strangely 
silent. If service had really been made, it would seem, 
in the natural and orderly course of business, that the 
summons would have been mailed to the clerk of the 
district court at Lincoln as soon as the certificate of 
service had been indorsed upon it. And if service had 
really been made, it seems quite remarkable that Graves 
shonld give no attention whatever to the suit. .Three 
witnesses, all apparently credible and one entirely dis- 
interested, testified in the most explicit and positive man- 
ner that on January 15 the sheriff did ‘not visit the 
Graves’ residence. The date is definitely fixed by the 
fact that a daughter of Mr. and Mrs. Graves who had 
been recently married was expected home on that day 
in accordance with her wedding card announcement. It 
also appears that Mrs. Graves was seriously sick at the 
time. We think the plaintiff in this action has shown 
by the requisite quantum of proof that he was not served 
with summons in the foreclosure suit. Wherefore the . 
judgment of the district court is reversed and a judgment 
rendered in this court making the temporary order of in- 
junction perpetual. 
REVERSED. 


TIARRISON, C. J., expressed no opinion as to the doc- 
trine stated in fifth paragraph of the sylabus, 
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Norval, J., dissenting. 

I find myself unable to reach the conclusion that the 
evidence adduced on the trial is insufficient to sustain 
the finding of the court below that service of summons 
was not duly made upon George Graves in the foreclos- 
ure cause. In addition to the sheriff’s return indorsed 
on the summons in that suit, and the presumption which 
must be indulged in favor of its truthfulness, there is 
the clear, positive, and direct testimony of that officer 
that he served the summons on Graves at his residence in 
Neligh on the date named in the return by leaving a true 
copy of the writ for him with Mrs. Graves. Certainly 
this evidence was sufficient to support the finding of 
the district court. There was a large mass of evidence 
introduced tending to show that the summons was not 
served upon Graves, which would have warranted the 
court below in deciding this point in favor of Graves. 
There was a sharp conflict in the evidence, and to disturb 
the judgment of the district court is to disregard the rule 
time and again asserted and applied by each member of 
this court that a finding of fact based on conflicting evi- 
dence will not be disturbed on review. 


JOHN DUNN v. STATE OF NEBRASKA. 
FILED JuNE 21,1899. No. 10705. 
1. Assault with Intent to Rape: Convicrion. Evidence examined, 


and found sufficient to sustain the verdict. 


2, Information: VENUE. An information whose caption is “State of 
Nebraska, Greeley County, ss.,” and which charges that a desig- 
nated crime was committed “in said county and state aforesaid,” 
alleges the venue with sufficient certainty. 


3. 


Criminat Assauir: Name or VIcTix. Identity of name 
ordinarily affords a presumption of identity of person; and where 
the name of the victim of a criminal assault is the same in twa 
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counts of an information, the law presuines that the reference 
in both counts is to the saine person. 


4. ———: Counts: Instructions. An instruction is not crroncous 
which, in substance, informs the jury that a conviction on either 
count of an information would be warranted only by proof be- 
youd a reasonable doubt of the essential elements of the crime 
eharged in such count; and that there might be a conviction on 
one count and an acquittal on the other. 


5. Rape: Resisrance: ‘Instructions. For the purpose of illustrating 

- the proposition that in prosecutions for rape the measure of the 

woman’s resistance need not be in aJl eases the same, it is not 

error for the court to say to the jury, irrespeetive of the facts 

of the particular case, that “a strong, able-bodied woman could 
protect herself when a girl fourteen years old could not.” 


6. ———: CorronorativE EvimpENcE: Instructions. Jt is not es- 
sential, in a trial for the crime of rape, that the prosceutrix be 
corroborated by direet evidence of the particular fact constitut- 
ing the crime. Proof of incriminating circuinstances and corrob- 
orative facts is sufficient, and an instruction which so states the 
law is not erroncous. 


7. Assault With Intent to Rape: Evinence. To warrant a convic- 
tion for an assault with intent to commit a rape the evidence 
must show beyond a reasonable doubt that the accused at the 
tine intended to use whatever force might be necessary to over- 
come all resistance and accomplish his purpose. 


8. Instructions: Construction. Two paragraphs of a charge to the 
. jury, one immediately following the other, will be considered 
together, and treated as one, when they relate to a particular 
phasc of the case, and each is plainly complemental of the other. 


9, ———: Reretivions. After a jury in a criminal case has been once 
informed that there can be no conviction without proof beyond 
a reasonable doubt, and that their conclusion should be based 
on the evidence, the failure to reiterate such statements in other 
paragraphs of the charge is not error. 


10. Witnesses: OngEecTION TO QuESTIONS. A party cannot reserve his 
objection to a question calling for incompetent testimony until 
the answer of the witness has been received. Such reservation 
is deemcd a waiver of the right to object. 


11. Rape: Eviprence. Jn a prosecution for rape evidence of the con- 
duct and exclamations of the prosecutrix, tending to show that 
she was sick and lame for several days after the assault, is com- 
petent. 


Error to the district court for Greeley county. Tried 
below before THOMPSON, J. Affirmed, 
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Doyle & Lanigan, for plaintiff in error. 


0.7. Smyth, Attorney General, and W. D. Oldham, Deputy 
Atiorucy General, for the state. 


SULLIVAN, J. 


There are two counts in the information. In the first 
the defendant John Dunn is charged with the ravishment 
of Louise I. Lund; in the second he is charged with a 
felonious attempt to ravish her. The trial resulted in 
an acquittal on the first count and a conviction on the 
second. We will not discuss the evidence, for it would 
serve no useful purpose to do so. That it is sufficient to 
sustain the verdict in favor of the state, we entertain no 
sort of doubt; and we may add that if the defendant had . 
been found guilty of rape, we should not disturb the ver- 
dict on account of any weakness in the proof. 

The first count of the information was unsuccessfully 
assailed by a motion to quash and a general demurrer. 
It is now contended that there was no averment that the 
crime thercin alleged was comiitted within the territo- 
rial jurisdiction of the court. The caption of the informa- 
tion is: “State of Nebraska, Greeley County, ss.” Then 
follows a recital that James R. Swain is county attorney 
of Greeley county, and an allegation that the defendant, — 
“in said county and state aforesaid,” committed the of- 
fense. This was sufficient to fix the venne. The caption 
was by reference incorporated into and made a part of 
the information. The precise point was raised and de- 
cidcd in Bartley v. State, 53 Neb. 310. In that case 
Norvat, J., delivering the opinion, said: “Whether the 
caption is or is not a part of an information, it is unneces- 
sary to determine. The venue given at the top of this 
information, it is very evident, was made a part thereof 
by reference had thereto in the third count of the in- 
formation. This doctrine was recognized and applied, 
with respect*to a criminal complaint before a justice of 
the peace, in Rema v, State, 52 Neb, 379,” ‘ 


, 
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By special demurrer, and also by a motion to require 
the state to elect upon which count it would proceed to 
trial, the defendant challenged the anthority of the court 
to try him on both charges. The argument is that the 
information contains no direct averment that the victim 
of the felonious assault and the victim of the rape. was 
the same person. The evidence given on the trial having 
shown conclusively that both counts relate to the same 
transaction, the point is not of real importance; but if 
it were, the identity of name would afford a presumption 
of identity of person and justify the ruling of the district 
court. (1 Jones, Evidence sec. 99; Stale v. Kelsoe, 76 Mo. 
505; State v. WeGuire, 87 Mo. 642; People v. Rolfe, 61 Cal. 
541; Campbell v. Wallace, 46 Mich. 320.) 

It is asserted that the third paragraph of the court’s 
charge to the jury assumes that the defendant committed 
the crime described in the second count. The language 
in question is as follows: “You are instructed that the 
burden rests upon the state to prove every material alle- 
gation in cach count in the information beyond a reason- 
able doubt, and uuless the allegations are so proven you 
cannot find the defendant guilty upon such count as is 
not so proven; but if you should find that it was not sv 
proven upon the first count, but was so proven upon the 
second count, in that case your verdict would be guilty 
upon the second count of the information.” This in- 
struction is not artistically framed, but its plain import 
is that conviction of the crime charged in either count 
would be warranted only by proof beyond reasonable 
doubt of the essential elements of such crime, and that 
there might, according to the finding of the jury, be a 
conviction on one count and an acquittal on the other. 
To extract any other meaning from it requires a ruthless 
distortion of the text. 

Exception is taken to the following language found in 
the tenth paragraph of the charge to the jury: “A strong, 
able-bodied woman could protect herself, when a girl 
fourteen years old could not.” The statement is criti- 
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cised as being inapplicable, because the evidence dis- 
closed no striking disparity of age, intelligence, or phys- 
ical development between the prosecutrix and the ac- 
cused. The sentence quoted, standing alone, would seem 
to be incapable of mischief. Being the suggestion of a 
common-place fact, it is difficult to see how it could have 
beguiled an intelligent jury into error. Tt was designed 
merely to illustrate the proposition that the measure of 
resistance required of the woman is not necessarily the 
same in all cases. In its proper environment it was cer- 
tainly harmless. (Richards v. State, 836 Neb. 17; Thompson 
v. State, 44 Neb. 866; People v. Connor, 27 N. E. Rep. [N. 
Y.] 252.) 

The court said to the jury in the eleventh paragraph 
of the instructions: “You are instructed that in the case 
of rape it is not essential that the prosecutrix should be 
corroborated by the testimony of other witnesses as to 
the particular act constituting the offense, and if the jury 
believe from the testimony of the prosecutrix and the 
corroborating circumstances and facts testified to by 
other witnesses, that the defendant did make the assault 
as charged, * * * the law would not require that 
the testimony of the prosecutrix should be corroborated 
by other witnesses as to what transpired at the immedi- 
ate time and place when it is alleged the assault was 
made.” The vice imputed to this instruction is that it 
told the jury that they might convict the defendant wfth- 
out any evidence corroborating the testimony of the pros- 
ecutrix in regard to the alleged criminal act. While the 
law in this class of cases requires that the prosecutrix 
shall be corroborated, it dees not demand that the cor- 
roboration shall be by direct evidence of the particular 
fact constituting the crime. Proof of incriminating cir- 
cumstances is sufficient. (frum v. State, 19 Neb. 728; 
Fager v. State, 22 Neb. 332; Hammond v. State, 39 Neb, 
252.) This is exactly the idea which the instruction con- 
yeys. It is not susceptible, we think, of any other rea- 
sonable interpretation, 
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The giving of the twelfth and thirteenth paragraphs of 
the charge is assigned for error. They are as follows: 
(12.) “To constitute the crime charged in the second 
count of the information, there must have been an at- 
tempt to commit rape, and that intent must have been 
manifested by an assault for that purpose upon the per- 
son of the prosccutrix, Louise I. Lund, and in order to 
convict the defendant the jury must be satisfied beyond 
a reasonable doubt that he did use force, and that against 
the will of the said Louise I. Lund, in an attempt to have 
sexual intercourse with her.” (18.) “You are instructed 
that to sustain a conviction for’assault with intent to 
commit rape the evidence must show that the accused 
bad a purpose, not only to have sexual intercourse with 
the presecutrix, but must have intended also to use what- 
ever degree of force might be necessary to overcome her 
resistance and accomplish his object.” To entitle the 
state to a verdict on the second count it was necessary 
that there should be, not only sufficient proof of the al- 
leged assault, but also proof beyond a reasonable doubt 
that the accused at the time intended to use whatever 
force might be necessary to overcome all resistance and 
accomplish his purpose. (Arum v. State, supra; Johnson 
v. State, 27 Neb. 687; Skinner v. State, 28 Neb. 814.) In 
the first of these instructions the jury were told that they 
could not convict the defendant without finding that he 
inténded to use force to execute his will. In the second 
they were plainly informed that a conviction could not 
be sustained unless he intended to employ:a specific de- 
eree of force. These two instructions are practically one; 
they deal with a particular phase of the case, and, being 
‘in juxtaposition, were undoubtedly considered together 
by the jury and each interpreted in the light of the other. 
In view of the evidence, which tends to show that the 
prosecutrix was a willing and active participant in the 
affair, or else the victim of a brutal and determined as- 
sault, we think it impossible that the jury were misled 
by the instructions, 
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A further complaint against the twelfth paragraph of 
the charge is that it did not tell the jury that their verdict 
must be based on the evidence. In Liliott v. State, 34 Neb. 
53, it was held that the failure of the court to advise the 
jury that their finding must rest upon actual proof is 
reversible error. That case is differentiated from this by 
the fact the court there gave no direction at all in regard 
to the matter. In this case, in another part of the charge, - 
the court told the jury that there could be no conviction 
without proof beyond a reasonable doubt, and that the 
proof should be deemed to be beyond a reasonable doubt 
when the evidence impresscd them with a conviction 
upon which they would act without hesitation in the 
more important affairs of life. I*urthermore, the jury 
were by the fifteenth instruction directed to carefully 
consider all the evidence and bring in their verdict ac- 
cordingly. The objection to the instruction is without 
merit. , 

The fourteenth instruction relates to the complaints 
made by the prosecutrix that an outrage had been per- 
petrated upon her, Jt seems to be a perfectly accurate 
statement of the law on that subject and, as an abstract 
proposition, is not questioned by counsel .for defendant, 
It is insisted, however, that its practical effect was to 
permit the jury to consider incompetent evidence re- 
ceived over defendant’s objection. lt appears that Gar- 
field Luse, being called as a witness, testified that the 
prosecutrix told him of the assault immediately after it 
was committed. He was then asked, “Did she say that 
Barney Dunn had thrown her out of the buggy?” She 
answered, without objection, “Yes, sir.” After the an- 
swer was received an objection was interposed and the 
court overruled it. The defendant tendered an instruc- 
tion stating that the prosecutrix might be asked whether 
an outrage had been committed on her and that she might 
answer yes or no; but that the particulars of the com- 
plaint were not competent evidence, and that the testi- 
mony of Garfield Luse as to the particular facts of the 
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complaint should not be considered in reaching a verdict. 
The question propounded to Luse was manifestly im- 
proper. It plainly called for incompetent evidence, but 
the right to object to it was waived. A party cannot re- 
serve his objection until his adversary’s question has 
elicited an unsatisfactory answer. (Oberfelder v. Kavan- 
augh, 29 Neb. 427; Brown v. Cleveland, 44 Neb. 239; West- 
ern Home Ins. Co. v. Richardson, 40 Neb. 1.) The evidence 
being before the jury, they were entitled to consider it. 
The defendant’s instruction was rightly refused for an- 
other reason. The rule stated in the introductory part 
would exclude from consideration the testimony of the 
prosecutrix touching the complaints made by her, not- 
withstanding the fact that the whole of such testimony 
was received without objection. 

The fifth instruction requested by the defendant was 
properly refused, for the reason that the substance of it 
was included in the general charge, and because it con- 
tains an unwarranted assumption that the mother of the 
proseeutrix had accused her of lewdness. 

Evidence of the conduct and exclamations of the prose- 
cutrix tending to show that she was sick and Jame for 
some days after the assault was properly received. 

There is no material error in the record and the judg- 
ment is 

AFFIRMED. 
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Btatutes: MEANING oF “May”: MUNICIPAL CORPORATIONS: SpecraL Ag- 
SESSMENTS: INJUNCTION. The word ‘may,’ when used in a stiut- 
ute or enactment to impose a duty or delegate a power, the 
performance of which involves the protection of public or 
private interests, will be read as “must,” and construed as man- 
datory. 


APPEAL from the district court of Douglas county. 
Heard. below before POWELL, J. Affirmed. 


The facts are stated in the opinion. 


W. J. Connell and EF. H. Scott, for appellant: 


In absence of a statutory requirement, appellee was 
not entitled to notice, either personal or by publication, 
(815) 
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of the passage of resolutions requiring the construction 
of a sidewalk in front of his premises. (State v. Commis- 
sioners, 29 Atl. Rep. [N. J.] 429; Morris v. Comptroller, 54 
N. J. Law 268; Ou City v. Lay, 164 Pa. St. 370.) 

When the charter or ordinances of a city require the 
giving of notice by publication, no other or different 
notice is necessary. (/2 re Bassford, 50 N. Y. 509; Afiller 
v. Mayo, 88 Cal. 568; Chambers v. Satteriec, 40 Cal. 497; 
Ives v. Ivey, 51. Neb. 186.) 


George W. Doane, pro se: 


Where the statute directs the doing of a thing for the 
sake of justice or the public good, the word “may” is the 
same as “shall.” (People v. Buffalo County, 4 Neb. 159; 
Hurford v. City of Omaha, 4 Neb. 336; . Supervisors v. United 
States, 4 Wall. [U. 8.] 485; People v. Supervisors, 51 N. Y. 
405; Johnston v. Pate, 95 N. Car. 71.) 

Reference as to notice: Merritt v. Village of Portchester, 
TL N. Y. 309. 


Harnison, C. J. 


This action was instituted to obtain an injunction 
against the levy of a special assessment by the city of 
Omaha to pay the expenses of making a sidewalk on or 
near the property or premises owned by the plaintiff. 
A trial of the issues resulted in a decree in favor of the 
plaintiff, and the city presents. this appeal. 

There are but two questions raised and discussed, both 
of which relate to the notice which was given, or which 
it was necessary to give or for the owner of the prop- 
erty to have, of the resolution or action of the city au- 
thorities by which the sidewalk was ordered to be made. 
It was and is asserted that the owner of the property had 
actual notice of such order. Whatever significance might 
have attached to actual notice, if it had existed, it must 
be said that the evidence on this subject was directly in 
conflict, and that there was none is supported by the evi- 
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dence, and the apparent finding thereon will not be dis- 
turbed. 

At the time the city council passed the resolution 
which required the construction of the sidewalk in ques- 
tion there was in foree an ordinance which provided for - 
the publication of any such resolution during a pre- 
scribed period of time, the same to be notice to any and 
all property-owners to be affected; also, that ongesidents 
of the city “a copy of the resolution may be personally 
served,” etc. The original section of the ordinance in 
relation to notice was of publication alone, but had been 
amended, the amendatory portion being applicable to 
notice to residents of the city. The contention herein is 
in regard to the construction to be given the ordinance, 
or, specifically, the word “may.” Is it to be given its 
ordinary permissive signification, or is it to be read 
as “must,” and mandatory? Within the rule for con- 
struction of statutes and enactments of the nature of the 
one under consideration the word “imay” will be read as 
“must,” and as mandatory. (People v. Commissioners of 
Buffalo County, 4 Neb. 150; IWurford vy. City of Omaha, 4 
Neb. 336; Sedgewick, Statutory Construction [2d ed.] 375, 
14 Am. & Eng. Ency. Law 979; State v. Mayor of Jersey 
City, 80 Atl. Rep. [N. J.] 581; People v. Commissioners of 
Highways, 22 N. EE. Rep. [1ll.] 596; State v. Mayor, 28 Atl. 
Rep. [N. J.] 718.) It follows that the decree of the dis- 
trict court must be 

AFFIRMED. 


Henry W. YATES, APPELLEE, V. Crry OF OMAHA ET AL., 
APPELLANTS. 


FILED SEPTEMBER 21, 1899. No. 8969. 


statutes: MUNICIPAL CORPORATIONS: SPECIAL ASSESSMENTS: INJUNC- 
TION. 


APPEAL from the district court of Douglas county. 
Heard below before PowELL, J. Affirmed. 
56 
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W. J. Connell and Lee 8. Estelle, for appellants, 


George W. Doane, contra, 


Harrison, C. J. 


It is stipulated that the decision in this canse shall be 
governed by that in the case of Doune v. Cily of Omaha, 58 
Neb. 815, jn which an opinion is filed of this date. The 
decree of the district court is 

AFFIRMED. 


STATE OF NEBRASKA V. BANK OF HEMINGFORD FET AL, 
APPELLEES, AND FIAMILTON-BROWN SLOE COMPANY 
ET AL., APPELLANTS. 


FILED SEPTEMBER 21, 1899. No. 8964, 


1. Insolvent State Banks: Duties or Recetvens. A receiver of a 
state bank appointed in proceedings under the provisions of sec- 
tion 34, chapter 8, Compiled Statutes, takes possession and holds 
the assets of a bank in favor of, and to assert and guard the 
claims of, the depositors and other creditors as the paramount 
and superior claims against the assets. 


: Prererren Craims. In the adjustment and settlement of 
claims, those of depositors and other general ereditors who 
trusted the bank in the course and transaction of its legitimate 
business may be preferred over claims which originated in the 
pursuit and conduct of a business by the bank in which it had 
no legal] authority or power to engage. 


ApPpneaL from the district court of Box Butte county. 
Head below before Wustover, J. Affirmed. 

Charles B. Keller, for appellants. 

Smith P. Tuttle, for receiver. 

Harrison, C. J. 

The Bank of Hemingford, a corporation formed under 


the laws of this state, and located and in business at 
Hemingford, purchased a store building and lots upon 
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which it stood, also the stock of merchandise contained 
in the store, of all of which the bank afterward made a 
conditional sale to Mary IE. Jones. The vendee defaulted 
in fulfillment of the conditions of the sale, and the bank 
took possession of the property on or about March 7, 
1893, from which time until October 2, 1895, when the 
bank was closed and taken in charge by the state bank- 
ing board, the bank had conducted the mercantile busi- 
ness. In the due course of proceedings to “wind up” the 
affairs of the bank a receiver was appointed, who took 
possession of the assets of the bank, inclusive of the 
store building, the real property upon which it was situ- 
ated, also the stock of merchandise. The appellant had 
sold merchandise to the bank during the time the latter 
was running the store, and which had been placed therein 
as a part of the stock for sale, and sold in the course of 
the retail trade; and for the unpaid portions of the bill 
or accounts due and unpaid claims were duly presented 
to the receiver, each of which was returned indorsed: 
“Not filed, for the reason it is not a legal claim against 
the Bank of Hemingford. Dated December 20, 1895. 
Tra E. Tash, Receiver Bank of Hemingford.” The ap- 
pellants, by petition of intervention in the proceeding in 
district court wherein the receiver had been appointed, 
set up:and asserted their respective claims, and after 
trial a decree was rendered by which certain claims for 
parties of amounts collected by the bank on accounts 
against a party who had owned and conducted the store 
{it was the conditional vendee of the bank and the debt 
contracted by her) were preferred, the depositors of the 
bank ordered paid in full, and if any assets remained 
they were to be applied in payment of the claims of ap- 
-pellants and others who had similar claims and who had 
also asserted them in the same manner as appellants 
had their claims. Appellants claim that they should 
have been accorded preferred claims against any amount 
in the hands of the receiver derived or realized from the 
sale of the store property, inclusive of the merchandise, 
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or at least should not have been postponed in favor of the 
other creditors of the bank. It is conceded by all parties, 
and is true, that the bank was not authorized to engage 
permanently or as a venture in the business of selling 
merchandise at retail, or to use the common general ex- 
‘pression, “in keeping a store,” and in so doing it pro- 
ceeded without warrant in its articles of incorporation 
and hence without legal right. It has been decided that 
if a bank not authorized by its articles of incorporation 
engages in a business other than banking, an account 
for articles furnished it in and about the conduct of such 
business may be collected from it, and that it had no 
power to make the contract out of which the debt arises 
is of no avail to it as a defense in an action against it to’ 
recover the amount of the account. (American Nat. Bank 
v. National Wall Paper Co., 77 Ved. Rep. 85.) But a re- 
ceiver appointed, as in this case, under the provisions 
of our banking act will answer in such matters as herein 
in controversy, not alone for the bank or as representing 
or “standing in the shoes of the bank,” but will guard, 
protect, and preserve the rights and interests of creditors, 
and look to and secure their proper adjustment relatively 
to all claims and each to the other. (Barrington v. Connor, 
51 Neb. 214.) 

In the absence of evidence to the contrary, and there 
is none, it will be presumed that the depositors dealt 
with the bank as a bank and not as a store-keeper, and 
believed it to be and trusted it as engaged in legitimate 
banking and not in ventures or transactions not contem- 
plated in the articles of its incorporation, and in which 
its capital and funds, or a portion thereof, must be used, 
and they are entitled to demand of right that the funds 
diverted and employed for purposes other than the bank- 
ing business, if such funds have been returned to or are 
in the possession of the bank, or, in the event of its in- 
solvency, have been taken by its duly appointed receiver, 
together with any funds or property which tn the course 
of the outside dealing have been mingled with what were 
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originally put to the unauthorized use by the bank, be 
appropriated to the payment of their just claims against 
the bank to the exclusion of parties who have accounts 
against the bank which originated exclusively in the un- 
authorized business. The parties who trusted the bank 
as a store-keeper knew that tt was an incorporated bank, 
and must have known, or will be charged with the knowl- 
edge, that it was net properly in the retail mercantile 
business. 

It is urged with considerable stress that quite a large 
percentage of the goods, the accounts or bills for which 
were presented to the receiver as claims by the appel- 
lants, was in the stock in the store at the time it passed 
into the possession of the receiver of the bank; also, that 
there was an account in the bocks of the bank in which 
the store figured as a party and by or from which it was 
possible to ascertain what money had come to the bank 
from the store business as a source, and in this connec- 
tion that the creditors of the bank, as a store-keeper, 
ought to be preferred as to funds or property which came 
from the store to the bank or its receiver, or at least to 
share equally in them with the other creditors of the 
bank. There was evidence to the effect that “ninety 
per cent” of one bill of goods, the account for which was 
the basis of the claim of one of the appellants, remained 
unsold and in the stock in the store when the receiver 
took possession, and relative to some others of the claims 
of appellants similar conditions prevailed, except the 
per cents of goods named were smaller; but here it must 
be said that this is not an action to recover the specific 
articles or goods or their proceeds, but is in the nature 
of an action to recover on an account against the bank, 
and the evidence to which attention has been directed 
can have but little, if any, weight, except as it might 
avail to awaken and move ‘the equitable feelings and 
powers of the court; but the appellants ave in no position 
to invoke the equity powers of the courts as against the 
rights of the depositors and general creditors of the bank. 
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There was also testimony to the effect that in the books 
of the bank an account had been kept with the store, and 
the record states that some pages of the books of the bank 
were introduced in evidence to show portions at least of 
the account with the store, but these are not in the record 
presented here, and from all that is before us on the sub- 
ject it cannot be said that there is evidence which in any 
degree tends to show that funds taken from the bank 
to the store business had been fully repaid and that there 
were funds or profits from the stere business to which 
the appellants might possibly, equitably, be said to have 
any right to demand they be paid on their claims as dis- 
tinctively and specifically, to coin an expression, store 
funds. The decree of the district court was right and 
must be 


APEIRMED, 


. 


RICHARDSON Drue COMPANY ET AL, V. SIMON 
OBEREERLDER. 


TFiLep SErTEMBER 21,1899. No. 8982, 


Conditional Sale of Goods: Furtre Purcnasks: AGENcy. The agree- 
ment on which this action was based held one of conditional 
sale, and not of agency; that purchases of gcods made by the 
vendee of the contract were not, by virtue thereof, for the 
benefit or in behalf of the vendors. (Richardson Drug Co. v. 
Teasdaul, 52 Neb, 698, 72 N. W. Rep. 1028; Rickardsen Drug Co, v. 
Plumer, 56 Neb. 523, 76 N. W. Rep. 1086.) 


Error from the district court of Lancaster county. 
Tried below before Tipnuts, J. Reversed. 

Johu P. Maule, for plaintiffs in error. 

George EH. Hibuer, contra. 

THannisox, C. J. 


The defendant in error instituted this action in the 
istrict court of Lancaster county against the Richard- 
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son Drug Company, the Lincoln Paint & Color Company, 
Thomas L. Teasdall, and Alice M. Teasdall to recover an 
amount alleged to be his due on an account for goods 
and merchandise sold and delivered to the two last- 
named parties, who, it was pleaded, purchased as agents 
for and in behalf and for the benefit of the two stated 
companies. The defendants in error were given a judg- 
ment against the drug company and paint and color com- 
pany, grounded on the proposition that the Teasdalls 
were, by an agreement entered into by them and the drug 
company and paint and color company prior to the pur- 
chases, the charges for which were embodied in the ac- 
count in suit, constituted the agents of the companies and 
the purchases were for them and their benefit. 

The contract to which we have referred was construed 
by this court in an opinion in the case of the Richardson 
Drug Co. v. Teasdall, reported in 52 Neb. 698, 72 N. W. 
Rep. 1028; also in the decision in the case of the Richard- 
son Drug Co. v. Plhammer, 56 Neb. 5238, 76 N. W. Rep. 1086, 
and in each was determined to be one of conditional sale 
and not one of agency, and in the latter opinion it was 
stated by SULLIVAN, J., who wrote it for the court, that 
the agreement “did not contemplate that the Teasdalls 
should possess any agency to purchase goods, and pledge 
the credit of the plaintiffs in error for their payment.” 
This is directly in point in the present case, and conform- 
ably to the views then expressed the judgment in the case 
at bar is erroneous and must be reversed. 


REVERSED AND REMANDED. 


NEBRASKA TELEPYION® COMPANY, APPELLANT, V. JOHN 
I". CORNELL ET AL., APPELLEES. 


FrLep SEPTEMBER 21, 1899. No. 10417. 


Petition for Injunction: Invatip SratTure. A petition for equitable 
relief by injunction, where the allegations are of the unconsti- 
tutionality of the law or laws under which acts are threatened 
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or being done cf which the complaint is made, is not sufficient 
to invoke the equity powers of the court, unless there are other 
allegations which complete a statement of a case for equitable 
relief, ‘ 


ApPnaL from the district court of Lancaster county. 
Heard below before Connisn, J. Affirmed. 


W. OW. Aorsman and A. Rk. Talbot, for appellant. 
C.J. Smyth, Attorney General, contra. 


Harrison, C. J. 


In an act of the legislature which became by its terms 
of effect July 10, 1897, it was in substance provided that 
the board of transportation should have the power to 
regulate certain rates of charges of telephone companies, 
the power and manner of preecdure by the board to be the 
same as possessed by it in regard to railroads. After 
the time stated in the act at which it should become 
effective a complaint was made and filed with the boar¢ 
in which it was alleged that the appellant company had 
established, or was exacting, rates for services in the 
state of Nebraska and the city of Omaha which were too 
high, unjust, and extortionate. The board was asked to 
investigate the charges of the complaint, and grant relief. 
The appellant was served with a notice issued by the 
board to appear and answer the complaint. The appel- 
lant presented to the board objections to its jurisdiction 
on the grounds that it was an unconstitutional body and 
the unconstitutionality of the act of 1897, to which we 
have before referred and under the provisions of whiell 
the complaint had been filed. The board, by its secretar- 
ies, heard arguments on the objections, overruled thei, 
and held the matter for hearing on the merits. The ap- 
pellant then commenced this action in the district court 
of Lancaster county, the relief sought being to enjoin fur- 
ther proceedings by the board or its secretaries in the 
matter of the complaint. It was asserted in the petition 
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filed that the act by which the legislature had provided 
for a board of transportation and its secretaries was with- 
out constitutional authority or in direct defiance, or was 
at least an evasion, of the constitution of the state; also, 
that the law of 1897, which purported to give the board 
power over telephone companies, was unconstitutional 
and void. It was further alleged that the board and its 
secretarics pretended to have authority to hear the com- 
plaint, to call the petitioner (appellant) before it, inquire 
into its business and business methods, make it produce 
its books and give the information apparently demanded 
by the complaint, and to fix rates of charges for services 
performed by the company for the public; that, unless - 
restrained, the board and its secretaries would do these 
things, for the doing of which it pretended to have the 
power, to the “great expense, loss of time, annoyance, 
and unjust exposure of the petitioner’s business, and 
will proceed to establish and fix the rates to be charged 
by yonr petitioner in the prosecution of its business, as 
hereinbefore sct forth, to the great and irreparable in- 
jury of your petitioner.” A temporary injunction was 
granted. A demurrer was filed to the petition, which on 
hearing was sustained and the action dismissed. The 
company has appealed to this court. 

The finding of the district court in sustaining the de- 
murrer was that “the petition does not state a cause of 
action.” The question of those argued which we deem 
proper to examine is of the sufficiency of the facts: al- 
legcd in the petition to show an injury, present or threat- 
ened, which would warrant or uphold an application to 
a court for the equitable remedy of injunction. It has 
been said by this court: “The test of equity jurisdiction 
is the absence of an adequate remedy at law; but an 
adequate remedy at law is one that is as practicable and 
efficient to the ends of justice and its prompt adminis- 
tration as the remedy in equity” (Richardson Drug Co. »v. 
Meyer, 54 Neb. 319, 74 N. W. Rep. 575. See, also, Welton 
v. Dickson, 38 Neb. 767, 57 N. W. Rep. 509); also, that 
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“where public officers tire proceeding illegally under 
claim of right, they may be enjoined? (See Worris ¢. Mer: 
rell, 44 Neb. 30, and cases cited.) In each of the cases 
citcd it fully appeared from the petition that the acts 
sought to be enjoined would result in injury to the com- 
plainant, and for which he had no adequate remedy. No 
doubt the execution of a Jaw which is unconstitutional, if 
probable or necessary material injury will result for 
which there is no adequate remedy at law, will be en- 
joined, but a petition is not sufficient which merely al- 
leges the unconstitutionality of the law under which the 
proceedings or acts of which there is complaint are being 
threatened, had, or committed; there nrust be other alle- 
gations which make a case for equitable relief. (Thomas 
v. Rowe, 228. E. Rep. [Va.] 157.) There must be further 
wlegations which disclose some recognized ground of 
equity jurisdiction, such as a reasonable apprehension of 
reparable injury to the complainant, no adequate rem- 
edy at law, or a resultant multiplicity of suits to be 
avoided. (Beach, Modern Equity Practice sec. 758.) 
There are allegations in the petition in the case at bar 
that the board of trunsportation is an unconstitutional 
_body; that the laws under which it was acting and pro- 
poscd to act were unconstitutional; and that a complaint 
against the appellant had been filed with the board, that 
its jurisdiction had been attacked, and the constitutional 
right to its existence and of the legislative acts under 
which it was acting presented and overruled. It is also 
stated that the appellant had been required to answer the 
complaint, and a time has been fixed for the hearing. 
Whether the hearing will result in an order and whether 
favorable or unfavorable to the appellant are matters of 
pure speculation or conjecture, and if made, it could not 
be enforced except by action in the courts, in which the 
objections now urged would be of as much avail as in the 
present suit. “The only further allegations of the petition 
are to the effect that to be subjected to a hearing will 
cause the appellant business disturbances, inconvenience, 
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and expense. "icse are but statements of possible inci- 
dental results of a hearing, if one should take place. 
There was no statement of an actual material injury, but 
rather of something possible or conjectural. This was 
not sufficient. (Business Men's League v. Waddill, 45 S. W. 
Rep. [Mo.] 262; People rv. Canal Board of New York, 55 N. 
Y. 390; 10 Ency. Pl. & Pr. 950, and note 2.) It follows 
that the district court was right in its finding. The con- 
clusion reached on this branch of the case renders unnec- 
essary the consideration of the other questions presented. 
The judgment is 
APFIRMED. 
SULLIVAN, J., concurring specially. : 


I agree to the judgment of affirmance, but not to the 
reasoning of the foregoing opinion. 


GAGE COUNTY Er AL. V. GEORGE FE. Kina Bripas 
COMPANY. 


Fired SepremBER 21, 1899. No. 8975. 


1. Claim Against County: Arpratl by Taxpayer. A taxpayer may 
appeal from the allowance by a county board of a claim against 
acounty. (Compiled Statutes, art. 1, ch. 18, sec. 38.) 


Such appeal is not entirely a personal and private 
matter of the appellant, but is of public interest and concern. 


: Panries. The county is a party to the suit in the 
appellate court, but may not by any action therein rob the 
appeal of its significance or hinder or prevent the ‘hearing of 
the appeal. : 


: Dismissan. A court, in the exercise of the power it 
possesses over its process and proceedings, may dismiss an ap- 
peal from the allowance by a county board of a claim against 
the county, if it be shown that the appeal was not taken in good 
faith, but to make its dismissal the subject of sale to the claim- 
ant. 

5, oe : . The attack upon the appeal may be by mo- 
{ion to disimiss, 
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6. Motion to Dismiss Appeal: MisconpucT or APPELLANT: PACILES, 
The motion to dismiss an appeal, if based on occurrences subse- 
quent thereto or on the ground that the process and proceed- 
ings of the court are being used to further corrupt practices 
or purposes, should be presented as soon as may be after the 
faets have become known to the mover, but will be entertained 
at any time during the proceedings before trial on the merits, 
and after, if the reasons for the’ motion were not discovered 
before; and any delay in the presentment of the motion before 
trial will not constitute its waiver, unless it appears that the 
delay was purposcly or without excuse. 

% Trial Without Jury: Evipence: Review. Ina hearing to the court 
without a jury it will be presumed that none but competent and 
proper evidence was considered, and the reception of incompe- 
tent or improper evidence will not sutlice to reverse a judgment 
based upon findings sustained by the evidence with the objec- 

: tionuble matter climinated. 

8. Appeal From County Board: DismissaL. The findings herein upon 
which the order of dismissal of the appeal was predicated were 
sustained by the evidence. 

9. Harmless Error. Errors of the district court which were without 
prejudice to the rights of a plaintiff in an error proceeding to 
this court are of no avail. 


Error from the district court of Gage county. Tried 
below before SruLL, J. Affirmed. 


DL. W. Colby, for Julius A. Smith, plaintiff in error. 
Samuel Rinaker, for Gage county. 


E. O. Kretsinger and J. R. Bareroft, for defendant in 
error. 


Harnison, ©. J. 


On August 1, 1894, the board of supervisors of Gage 
county allowed claims in favor of the George E. King 
Bridge Company in the aggregate the sum of $18,438.56, 
and in the month of August, 1895, allowed a claim of the 
same company to the amount of $4,854.45, and disallowed 
a claim of the company for $1,409.56. From the first 
mentioned allowance there was an appeal to the district 
court by Julius A. Smith as a taxpayer of the county, 
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and from the second there were separate appeals by Ju- 
lius A. Smith, J. H. McDowell, and Daniel Freeman as 
taxpayers of the county. There was also an appeal by 
the bridge company from the disallowance of the claim 
for $1,409.56. After the appeals to the district court had 
been perfected the bridge company filed a petition, to 
which Julius A. Smith filed an answer. These were filed 
in the appeal of the latter from the allowance of the claim 
of the former for $18,488.56. For Gage county there was 
filed an amended answer in which there appeared the 
following: “The said defendant further says that the 
said George E. King Bridge Company, for the purpose of 
compromising all of the claims and controversies em- 
braced in said several suits and arising and growing out 
of said transactions, has agreed to receive and accept 
from said defendant the sum of $18,000 in full satisfac- 
tion and discharge of all claims in all said suits now 
pending in this court, being for the aggregate sum of 
$24,985.96, and release and convey all his right or inter- 
est in said bridges, approaches, and material for which 
said claims are made to the said county of Gage, in con- 
sideration of which the said county of Gage, by its said 
board of supervisors, has agreed to accept said proposi- 
tion as full settlement and compromise of all such claims, 
demands, controversies between the said plaintiff and the 
said Gage county of every kind and nature, and said 
defendant hereby consents that judgment may be ren- 
dered in this cause accordingly. Judgment to be entered 
against the George E. King Bridge Company for all costs 
in all suits now pending.” To this answer of the county 
the bridge company presented what was styled a “Reply 
and Acceptance,” in which there was stated its agree- 
ment to the settlement between it and the county, as set 
forth in the amended answer of the latter. There is in 
the record on this same subject the following: “We, the 
undersigned, members of the Gage county board of su- 
pervisors, being informed that the honorable judge of 
the district court directed that the members of the board 
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should sign a statement as to what they were willing to 
do in settlement of the claims now pending in said court 
in favor of the George E. King Bridge Company and 
against Gage county, in compliance with said directions 
hereby state: That it is the jndgment of the said super- 
visors that the settlement proposed by the King Bridge 
Company, wherein said company agree to accept war- 
rants for $18,000 in full settlement of said claims and 
pay all costs in said actions, that said proposition is a 
fair and just settlement, and that, in the opinion of these 
supervisors, the county is justly indebted to the said 
King Bridge Company in said amount.” On December 
17, 1896, the bridge comnany filed a motion, from which 
we now quote: 

“Now comes the plaintiff, the George E. King Bridge 
Company, by its duly authorized attorneys, and moves 
the court to strike from the files the transcript of appeals 
in said actions from the county clerk of said county, and 
dismiss said appeals, and deny said appellants J. A. 
Smith, Daniel Freeman, and J. Il. McDowell the right 
and privilege to appear further in this court, for the fol- 
lowing reason, to-wit: 

“1, Said appeals havé been taken by the said Smith, 
McDowell, and I’reeman for the sole purpose of exacting 
money from this plaintiff, and not in good faith for the 
purpose of protecting their rights as taxpayers or the 
rights of any other of the citizens of said county as tax- 
payers. 

“2, For the reason that said appealsewere taken for a 
mercenary purpose and for the purpose of blackmailing 
this plaintiff and extorting money from him unlawfully, 
and not for the purpose of advancing justice or protect- 
ing the interests of any of the taxpayers of said county. 

“3. For the further reason that the affidavits support- 
ing this motion show that said Smith, McDowell, and 
Freeman have taken said appeal and used the process 
of this court for the purpose of unlawful extortion and 
blackmail, and that said appeals are not being prose- 
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cuted in good faith, but for the sole purpose of extorting 
money unlawfully from this plaintiff, and to the personal 
advantage of said appellant.” 

On hearing, which was of date December 18, 1896, a 
motion filed by the plaintiff in error to strike the amendesl 
petition of the county from the record was overruled. 
Judgment was rendered against the county in accord- 
ance with the statements filed by it and the bridge com- 
pany, and of date December 19, 1896, an entry was made 
of the dismissal of the appeals of the taxpayers. The 
journal entry of this action, after some preliminary state- 
ments of the hearing, ete., continues as follows: “And 
the court, upon consideration whereof, and being fully 

advised in the premises, finds as follows, to-wit: That 
the said Julius A. Smith and the said J. H. McDowell 
and the said Daniel I’reeman, appellants, begun and 
prosecuted their said appeals in bad faith, and that said 
appeals were begun and instituted by said Smith and 
McDowell and Freeman for the sole and only purpose of 
exacting money from the said George E. King Bridge 
Company, in this case, and that the said appellants have 
wrongfully and corruptly used the processes of this court 
for the purpose of levying blackmail upon the said George 
I. King Bridge Company, and that the said appellants 
were willing and anxious to dismiss their said appeals 
at any time the said George E. King Bridge Company 
would pay them their prices, to-wit, the said Julius A. 
Smith, $4,000, the said J. Hf. MeDowell, $500, and the 
said Daniel Freeman, $500; that the said appellants did 
not at any time appeal said cases for the interest or 
benefit of themselves as taxpayers or for any other tax- 
payers in the county of Gage, but the sole and only in- 
ducement, motive, and object. that the said appellants 
had in taking said appeals was for the unlawful and cor- 
rupt purpose of extorting money from the said George 
fi. King Bridge Company for a release or dismissal of 
their said appeals; that the said appellants were willing, 
at any time from the time of the institution of their said 
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appeals, to sell and dispose of their pretended right in 
their said affiants for money so unlawfully exacted and 
attempted to be extorted from the said George E. King 
Bridge Company. The court therefore finds that thé said 
extortion, bad faith, attempted corruption and_ black- 
mail of the said appellants have destroyed and annulled 
their said appeals, and that they do not exist in good 
faith and should not be permitted to be continued, prose- 
euted, or carried on further, and that the processes of 
this court should not be used by said appellants for base, 
corrupt, or unlawful purposes, and that the conduct of 
the said appellants in prosecuting their said appeals, 
if permitted to continue for the said purposes of corrup- 
tion, extortion, and blackmail, will bring the court into 
disrepute and be a scandal upon justice and the dignity 
of the court. Said motion is therefore sustained and the 
appeals of the said Julius A. Smith, J. H. McDowell, and 
Daniel Freeman are hereby dismissed at their costs, 
taxed at $ 3? 

Julius A. Smith presents the case to this court by peti- 
tion in error. 

We will first give our attention to the motion to dismiss 
the appeals to the extent it attacked the one taken by 
the plaintiff in error. During the course of the hearing 
the following letters were introduced: 

“J. A. SMIrH, ATTORNEY AT LAW, 
“BEATRICE, NEB., December 18, 1895. 

“Hon. J. R. Barcroft, Des Moines, Lowa—DrAR Str: 
Yours of yesterday at hand. It, so far as I am concerned, 
is desired that some action should be taken at this term 
in all of my appeals. In the first appeal the county at- 
torney has filed an answer for the county. Ile has done 
the same thing in my last appeal, and I think also Free- 
man’s, but not McDorald’s. Judge Bush, now holding 
court, holds ‘that a dismissal of an appeal is the end of a 
case, and that it does not require an order affirming a 
judgment.” This ruling was in an appeal of my own 
from judgment of the county board. I think it would 
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be, if possible, better that you be here a day or two sooner 
than 20th. I shall in my first appeal confess your mo- 
tions, and if case is not settled, ask leave to file demurrer. 
Our old judges both go out of the judicial harness this 
year, and I want these bridge matters determined be-' 
fore one of thein if possible and convenient to you. 
“Resp. yours, J. A. Sire.” 


“J. A. SMITH, ATTORNEY AT LAw, 
“BEATRICE, NEB., December 25, 1895, 

“Ton. J. R. Barcroft, Des Afoines, Jowa—Dvanr Str: 
Yours 23d inst. at hand. I am willing to dismiss ap- 
peals upon the following terms and manner: Terms 
$3,000, $800 to be paid from last appeal, which is to be 
first dismissed and money secured, when the balance, 
$2,700 may be deposited in Beatrice Nat. Bank by certifi- 
cate in my name and indorsed in blank condition that it 
is to be delivered to me when you secure warrants for 
first appeal. J think the other appellants can be settled 
with for the balance of the $4,060, which you offer. I 
have seen Mr. I'reeman. He will take $300. Have not 
seen McDowell, but presume his attorneys will settle 
for not exceeding $250. Mr. Ireeman is one of the 
largest taxpayers in the county, and I have no doubt he 
could go to the supreme court should his appeal be dis- 
missed upon your idea that but one appeal can be en- 
tertained under our statute. TI want matter of settle- 
ment settled at once, or rather this term, and I think it 
can be done, and would suggest that you again come out 
notwithstanding employment of local attorney. 

“Yours truly, J. A. SMITH.” 


“J, A. SMirH, ATTORNEY AT Law, 
“BRATRICE, NEB., December 27, 1895. 
“tron. J. R. Barcroft, Des Moines, forra—DEaR Sir: 
Yours 26th at hand. I have no doubt but what last 
appeal can be disposed of any day and money paid. As 
plainly indicated in my last letter, I want simply in cash, 
when that is done, what the last appeal leaves proportion- 
57 - 
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ately to the total amount of both appeals, and the bal- 
ance of the money deposited as indicated to await your 
receipt of warrants for first appeal, which I think can 
be accomplished, if your attorney so desires, at this term. 
These terms are reasonable and secures every one. I 
have no idea other appellant will settle with settlement 
contingent upon result of my first appeal,—-a matter in 
which they have no earthly interest. I trust you will be 
convinced of the reasonableness of the above proposi- 
tion and instruct Mr. Kretsinger to that effect. Our 
-court will be in session, I understand, some time and I 
believe all appeals can be disposed of if properly pushed 
and presented. 
“Resp. yours, J. A. SMITH.” 


There were also some affidavits read in support of the 
motion. That the letters had been written and sent was 
admitted, or not denied. In an affidavit Julius A. Smith 
stated: “That while negotiations have been entered into 
in the cases for the payment of a consideration for the 
dismissal of these appeals, they have never amounted to 
anything and have never been instituted or suggested in 
the first instance by this defendant, but al ae by agents 
or attorneys of plaintiff.” 

A consideration of the evidence leads to the conclusion 
that the court was warranted thereby in its findings, and 
its judgment of dismissal of the appeal, in response to 
the motion, was a righteous one. The decision of the 
motion upon the “merits” was right. It is urged in this 
connection that courts will not or cannot dismiss appeals 
on the grounds and for the reasons which sufficed for the 
dismissal of this one. A court will endeavor to do what 
is just and right, and if to effectuate its purpose calls for 
the dismissal of an appeal, it will be done. It is the 
exercise of a power inherent in the court. Where it is 
entirely apparent that an appeal is frivolous, the appel- 
late court will dismiss it (Johuson v. St. Paul R. Co., 71 
N. W. Rep. [Minn.] 619), and we have no hesitancy in 
saying that where it is shown that the a;neal of a matter 
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like the present one was for the purpose of selling the 
dismissal to the adverse party the appeal may be dis- 
missed. Tor a discussion of the power of courts over 
actions or appeals and to dismiss them see Stewart v 
Butler, 59 N. ¥. Supp. 573. 

Tt is also argued that an appellant may dismiss his 
appeal for a consideration. "Mhis may be true avhere the 
matter in controversy is his own private affair. We will 
say here that while an appeal of the nature of this one is 
by the one person, the taxpayer, and apparently solely 
for him and his benefit, it is in reality for himself and 
other persons of his community or the public. The only 
possible tenable ground which we can discover upon 
which the appellant might rest his right to dismiss such 
an appeal for a consideration is that he is only interested 
in the event of the suit or appeal to the extent the allow- 
ance of the claims from which the appeal was taken 
would increase his taxes and thereby he be damaged in 
such amount, and if paid his damages as a consideration, 
would dismiss the appeal; but herein there was, or so 
the court determined, an attempt to make the dismissal 
of the appeal a regular matter of bargain and sale. Jt 
was not that the party felt that he would be injured by 
the allowance of the claims or that the public would 
suffer, but the question was, the appeal being perfected, 
how much would the bridge company give to get the 
appeal dismissed,—a course which cannot be too strongly 
condemned. 

At the hearing on the motion the testimony of one I. J. 
Frantz was received, from which it appeared that prior 
to the occurrences which are involved in the case at bar 
the county board of Gage county had allowed the wit-, 
ness a claim, and Julius A. Smith, as a taxpayer, had ap- 
pealed from the allowance, had told the witness he would 
dismiss the appeal if paid $100, that the money demanded 
was paid, and the appeal dismissed. If the reception of 
this testimony was error, it is not available. The hearing 
was to the court, and it is presumed to consider none but 
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competent evidence, however much be introduced, and 
there was ample evidence to sustain the substantial find- 
ings regardless of this testimony of the witness Frantz. 

It is further argned that the motion to dismiss the ap- 
peal came too late, that the mover had recognized the 
appeal by pleading and acting therein, and thus waived 
the right to move the dismissal. A motion to dismiss an 
appeal on the ground that it was not properly taken, or 
for defects or irregularities therein, is too late, if not 
presented until after pleadings filed and the cause as- 
signed for trial. (Claflin v. Americun Nat. Bank of Omaha, 
46 Neb. 884.) The motion in the matter at bar was not 
to dismiss the appeal because of any inherent defect in 
the proceedings or the invalidity of the appeal, but for 
the improper conduct in regard thereto of the appellant 
subsequent to the perfection. The right to make the 
motion was not waived by any participation on the part - 
of the mover shown of record in the proceedings in the 
district court. The motion was filed before the case on 
appeal was called for trial. The question raised was not 
one which, in the main, affected the interests of the par- 
ties, but was more directly of the right of a party to use 
the court and its proceedings in a matter of public con- 
cern and make them the subjects of bargain for his own 
private gain. We will not now decide when a motion 
of the nature of this may be overruled for delay in its 
presentment. Under all the facts and circumstances dis- 
closed on the hearing of the one herein, no such delay 
appeared. 

It is also urged that inasmuch as the motion raised a 
question or issue of fact it was an improper, and not al- 
Jowable, manner or method of procedure. The motion . 
did not raise any issue which required an examination 
of the merits of the cause, but involved an inquiry rela- 
tive to the acts of the appellant, in regard to which there 
was no conflict in the evidence. These things being 
shown, the determination, on motion and affidavits and 
other evidence, of the matter of the further hearing of 
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the appeal was entirely proper practice. (2 Ency. Pl. & 
Pr. 347.) 

It is insisted that the trial court erred in its refusal to 
strike from the files or record the amended answer of 
the county, for the reason that it was not the proper 

party to the action en appeal and could not be heard 
therein to admit or confess the validity of the claim in 
question or any part of it, and could not, in the suit on 
appeal, settle or compromise with the claimant, the 
bridge company; and in this connection it is also urged 
that the court erred in rendering the judgment predi- 
cated on the settlement or compromise made and stated 
between and by the connty and the bridge company. 
There is statutory authorization of an appeal by the 
claimant from a whole or partial disallowance by a 
county board of a claim against a county (Compiled 
Statutes, chap. 18, art. 1, sec. 37), and the method of prac- 
tice is provided, bond exacted, etc. The next section of 
the same chapter provides as follows: “Any taxpayer 
may likewise appeal from the allowance of any claim 
against the county by serving a like notice within ten 
days and giving a bond similar to that provided for in 
the preceding section.” Section 39 provides: “The clerk 
of the board, upon such appeal being taken, and being 
paid the proper fees therefor, shall make out a complete 
transcript of the proceedings of the board relating to the 
matter of their decision thereon, and shall deliver the 
same to the clerk of the district court; and such appeal 
shall be entered, tried, and determined the same as ap- 
peals from justice courts, and costs shall be awarded 
thereon in like manner.” It seems entirely clear that the 
appeal by the taxpayer contemplated by the legislator 
was one, to a certain extent, or entirely, antagonistic to 
the claimant and the county by reason of being ag- 
erieved by the action of the latter in the allowance of 
the claim. The county is a party to the suit after its 
appeal, but cannot by any action therein, by way of ad- 
mission of the claim in whole or in part, rob the appeal 
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of its significance or-rather deprive the appellant of the 
right to a hearing of the appeal. If it could, then the 
provision for an appeal by the taxpayer would be but 
meaningless words, and the appeal a useless and empty 
‘proceeding. Whether the judgment rendered was void 
or not, or whether the court could-entertain or notice in | 
the suit the compromise between the county and the 
bridge company, we need not now determine. Such ac- 
tion and judgment could in nowise abridge the right of 
appellant to a hearing on his appeal, nor did they. The 
court heard and decided the appeal matter wholly in 
substance separate from any other question, and ad- 
judged, rightfully, that the appeal should be dismissed, 
and so ordered, and the errors, if any, in retaining the 
answer of the county of record and rendering the judg- 
ment on the settlement were without prejudice to the 
appellant. : 

It appears that on the applications of the appellant 
there had been issued orders restraining the county, its 
board, andthe bridge company from acts in regard to 
the claims of the latter and the appeals from their allow- 
ances, and it is argued that the court should have 
stricken the answer of the county from the record be- 
cause its filing was contrary to the orders of injunction, 
and also that the judgment of the court was based upon 
matter which appeared of record in contempt of said 
orders. The orders of injunction, even if in any manner 
properly within the attention or notice of the district 
court, were not so, or so made, in the hearing of the ap- 
peal, aud could not and did not hinder or prejudice the 
appellant in such hearing. The order of dismissal of the 
appeal is affirmed. The portion of the decree which pur- 
ported a judgment or adjudication of the claims against 
the county is not herein before this court for any action. 


ORDER OF DISMISSAL AFFIRMED, 
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J. RALSTON GRANT, APPELLANT, V. WILLIAM QO. Bar- 
THOLOMEW, APPELLEE. 


FILED SEPTEMBER 21, 1899. No. 8534. 


1. Lien of Special Taxes: FonEcLoSURE: BURDEN oF Proor. The party 
who asserts and seeks the foreclosure or enforcement of the lien 
of special assessments or taxes has the burden of the proof or 
establishment of their validity. 


2. Municipal Corporations: Pavine TaxrEs. Joining in a petition for 
the paving of a street is not a waiver of the compliance with 
statutory prescriptions relative to the mode of assessments and 
levies of taxes to pay for the work. 


3. : EQUALIZATION: CONSTRUCTION oF STATUTE. Statutes in re- 
gard to powers and duties of boards of equalization are to be 
strictly construed, and in the exercise of their powers and duties 
the mode of procedure prescribed must be followed. 

4, : SpEcIAL TAXES: Vorp LEvy: EvipEencr. Held, That there 


was a failure of proof to show a compliance with stated statu- 
tory pre-requisites to the assessments and levies of certain 
special taxes involved hercin. 


REHEARING of case reported in 57 Neb. 673. Judgment 
below affirmed in part. 


Saunders & Macfarland, for appellant. 


D. LE. Thomas and William O. Bartholomew, contra. 


HAaRniIson, C. J. 


In this, an action by the assignee of a tax-sale certifi- 
cate to foreclose the lien of taxes, the relief songht was 
denied in the district court, and on appeal to this court 
the decree was reversed and the cause remanded, not for 
a retrial, but with directions for a decree. A rehearing 
was granted on motion of the appellee, not for reargu- 
ment and further examination of questions involved in 
regard to the general taxes, but to adjust the contentions 
relative to some special assessments. J*or statement of 
the case and former adjudications see Grant v. Bartholo- 
mew, 57 Neb. 673, 78 N. W. Rep. 314. 
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It has been decided that he who asserts and seeks the 
enforcement of a lien of special assessments or taxes has 
the burden of the proof or establishment of their validity. 
(Equitable Trust Co. vo. O'Brian, 55 Neb. 735; Smith v. City 
of Omaha, 49 Neb. 883; Leavitt v. Bell, 55 Neb. 57; Merrill 
v Shields, 57 Neb. 78, T77 N. W. Rep. 368.) It has also 
been determined that the fact that a party joins in a 
petition for the paving of a street does not constitute a 
waiver of compliance with statutory requirements pre- 
scribing the method of assessment and levy of taxes to 
pay for the work. (Wahkeley v. City of Omaha, 58 Neb. 
245, 78 N. W. Rep. 511.) There were ten items of special 
taxes declared upon in the petition in the action,—two 
for paving in district No. 35, two for curbing and gutter- 
ing in district No. 35, one for paving in district No. 234, 
two for curbing and guttering in district No. 234, and 
two for sidewalks, all in the city of Omaha. In respect 
to the two items for paving in district No. 35, the assess- 
ments were in proportion to “foot front,” and it was 
provided by statute that it was the duty of the council to 
sit as a board of equalization after giving notice of the 
session, which should continue for not less than two days; 
the notice was to be published a stated number of days. 
The record before us discloses that there was an offer of 
the proof of publication of the notice, and that it was 
marked Exhibit 31. A reference to the exhibit named 
discloses a copy of a notice, but no proof of publication, 
and, according to the record, there was a failure to show 
the requisite notice. The council or board of equalization 
had no jurisdiction, and the assessment was void. (Wake- 
ley v. City of Omaha, 58 Neb. 245, 78 N. W. Nep. 511; 
Leavitt v. Bell, 55 Neb. 57.) The notice which it is claimed 
was given, of which, as we have seen, there was a failure 
of proof of service, contained a statement that the coun- 
cil would be in session as a board of equalization “in the 
office of the city clerk on Thursday and Friday, July 15 
and 16, 1886, between the honrs of 9 A. M. and 12 M. and 
1 P.M. and 5 P. M.” In the record of the proceedings of 
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the council or board there appears a statement that a 
“recess” or adjournment was had to Saturday, July 17, 
1886, at 8 o’clock P. M., and no notice of the adjourned 
meeting was given. It was at the latter session that the 
assessments were made. It was a questionable proeceed- 
ing, if not fatal, though we do not decide, so to adjourn 
over to the evening or night-time of the day succeeding 
the last one designated in the notice. A somewhat simi- 
lar adjournment of a county board in session as a board 
of equalization was held unwarranted in Sioux City & P. 
R. Co. v. Washington County, 8 Neb. 30. The notice fixed 
the place of meeting at the “office of the city clerk” and 
the record of the proceedings recited “that the council 
met in the council chamber.” This would indicate that 
the meeting was at a place other than the one stated in 
the notice. If so, any action of the board would not be 
effective. 

What has been said in regard to paving is equally ap- 
plicable to the items of taxes for curbing and guttering 
in district No. 35. In this connection it further appeared 
that the curbing and guttering were ordered prior to the 
paving, and the law then in force on the subject was to 
the effect that “curbing and guttering shall not be or- 
dered or required to be laid on any street, avenue, or 
alley not ordered to be paved, except on the petition of 
a majority of the owners of the property abutting along 
the line of that portion of the street, avenue, or alley to 
be curbed and guttered.” There was no proof that such 
a petition had been presented. The petition was a nec- 
essary element of the proceedings. (IJutehinson v. City of 
Omaha, 52 Neb. 345, 72 N. W. Rep. 218; Harmon v. City of 
Omaha, 538 Neb. 164, 73 N. W. Rep. 671; Leavitt v. Bell, 55 
Neb. 57.) 

Relative to the one item of taxes for paving in district 
No. 234 and the two items for curbing and guttering in 
the same district there was proof of publication of a 
notice in one daily newspaper of the city, but the law 
required it in three, The proof was insufficient to show 
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legal notice, and the council had no jurisdiction. (Wake- 
ley v. Cily of Omaha, 58 Neb. 245, 78 N. W. Rep. 511; 
Leavitt v. Bell, 55 Neb. 57.) The copy of the notice which 
appears in the record was of a session of the council as a 
board of equalization to be held “at the office of the city 
clerk, in Douglas county court house, on Thursday, the 
17th day of October, 1889, from 9 o’clock A. M. to 5 
o'clock P. M.” The record disclosed a meeting in the 
council chamber on October 22, 1889, at 8 o’clock, an 
entirely different time and place. This did not show 
jurisdiction. There was another mecting of December 5, 
1889, which figures here, but of the notice of this there 
was no publication shown.’ The assessments and levies 
were, under the evidence adduced, without jurisdiction. 
What has just been said applies with equal force to the 
item of taxes for sewer district No. 95. 

There were two items for sidewalks. The law in force 
at the time these canie into being contemplated that the 
owners of property be notified and allowed to construct 
the sidewalks ordered. It was not shown that such a no- 

-tice had been given and the privilege of construction ac- 
corded. Unless these things were done the council could 
not proceed. It was without jurisdiction. (Horbach vt. 
City of Omaha, 54 Neb. 83, 74 N. W. Rep. 434.) 

It follows that the decree of the district court in re- 
gard to the special taxes involved in the action was cor- 
rect and must be affirmed. The decree as to the general 
taxes is reversed and the cause remanded to the trial 
court to proceed in regard to the general taxes as directed 
in the former opinion. 

JUDGMENT ACCORDINGLY. 


INDEX. 


Abatement. 
Pendency of a former suit between the same parties on the 
same cause of action in the sume court is ground for abate- 
ment. Spencer v. JONNSION. co.cc cc ccc eee wet eens whose 


Abstracts. See Review, 6-9. 
Accident Insurance. Sve INsuRANCE, 1-4. 


Accord and Satisfaction. 

1. Where the defense to an action is accord and satisfaction, 
the plea, to be good, must aver an aeceptance by the cred- 
itor, in satisfaction of his debt, of the property which the 
debtor alleges he delivered to him in full payment of the 
claim sued for. Van Housen tb. Brocht. ccc c cc ccc cece nee 


2. Ividence held to conclusively establish the defense of accord 
and satisfaction. Veron v. Union Life Ins. CO... ccc ceee cece 


Accounting. See Morrcacks, 27-29, RE ' 


Accounts. See ATTACHMENT, 7-9. 

1. Section 129 of the Code providing that an account may be 
pleaded by copy is permissive, and the facts may be averred 
in any proper form. fletcher v. Co-operative Publishing Co.. 

2: Judgment for plaintiff held sustained by the evidence in an 
action on an account. Ld. 


3. An item in an open account which includes not only a dis- 
bursement of the debtor’s money in the hands of the cred- 
itor, but also a disbursement of the creditor’s private funds 
for the debtor’s use and benefit, is a legitimate and valid 
charge. Sibley v. Ric€....ceceeee Reha sw eteres en nen 


Acknowledgments. : 

1. A United States commissioner has no authority to take 
acknowledgments of real estate conveyances executed in 
Nebraska. Jnterstate Savings & Loan Ass’n v. Strine....... 

2. The office of an acknowledgment is to furnish authentic 
evidence that the instrument acknowledged has been duly 
executed and is entitled to be recorded. fish v. Osgood.... 


Actions. See ABATEMENT. COUNTIES, 3. EXECUTORS AND ADMINIS- 
JTRATORS, 4. 
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Adverse Possession. 
One who purchased a soldier’s “additional homestead right” 
and, under proper powers of attorney, located the same and 

tered into possession of the land, has color of title to the 
entire tract described in the receiver’s receipt. Draper v. 
Taylor ...... isha 


Advertisements. See TRESPASS. 

Affidavits. Sec Review, 21, 22. 

Agency. See Principal AND AGENT. 
Amendments. See PLEADING, 5. 

Amercement. See SHERIFFS AND CONSTABLES, 3. 
Appeal. See Counrigs, 9-14. REVIEW. 
Appraisement. See Executions, 1-18. 
Architects. See MEcuANICS’ Liens, 2. 

Arrest. See FaLse IMPRISONMENT. 

Arson. 

On the trial of one charged with burning property with intent 
to prejudice an insurer, where accused refuses to produce 
the policics of insurance, secondary evidence is competent 
to show their contents, that they were made and delivered 
by an authorized agent of insurer, and that defendant was 
claiming indemnity under them. Knights v. Slate... ec... 

Assault. See INDICTMENT AND INFORMATION, 4. RAPE. 

1. An assemblage of men on Hallowe’en engaged in moving, 
injuring, and destroying property is a mob, and a citizen 
may use such force as is necessary to protect his person and 
property from injury at its hands. Atkinson v. Stute....... 


iw] 


. Where a citizen assaults a mob engaged in taking away or 
destroying his property, whether he was justified in making 
the assault is a question for the jury. Id. 

3. The word “assault,” used without qualification, has a clear 

and established import in criminal law. Smith uv. State.... 


4, By see. 17b, Crim. Code, a new and substantive crime was 
created,—assault with intent to inflict great bodily injury. 
Id. 

5. In an information the crime of assault with intent to inflict 
great bodily injury may be charged in the language of the 
statute withont stating the means with which the assault 
was committed. Jd. 

6. Under a charge of assault with intent to inflict great bodily 
injury, whether the intent has been shown is generally a 
question of fact for the jury. Id. 

7. A verdict finding accused guilty of assault with intent to 
inflict great bodily injury field not sustained by the evi- 
dence. Id, 
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Assault with Intent to Murder. See HomIcipE, 1-4. 


Assignments. See FRAUDULENT CONVEYANCES; 3. INSURANCE, 5. 


1. 


JUDGMENTS, 2, 3. MORTGAGES, 3. 
An order drawn on a particular fund ereates an equitable 
assignment thereof, although not accepted by the drawee. 
Slobodishky Uy. CUrlis. ccccev cess cuess cueevasvseeetivesssneeens 


. Evidence as to assignment of note and mortgage. Miller 


UV. SEEVCNSON. . ccc cence wencnes ee RANA RESALES RD ee Cee eS 


. An assignee of an account is bound by the contract en- 


tered into or ratified by his assignor. Hoover v. Columbia 
Nb. BUI, ie sc aiijele ad dyed orns Goole ha aieraaig a5 olegeeiP needs Va ade 


Assignments for Benefit of Creditors. See VOLUNTARY ASSIGN 


MENTS, 


Assignments of Error. See Rhrvtrw, 11-17. 


Assumpsit. See Lim1TaTIon oF ACTIONS, 3, 


Asylums. See STaTE INSTITUTIONS, 
Attachment, 


L 


2. 


A mortgagee of chattels upon which an order of attach- 
ment has been levied cannot question the existence of the 
grounds for issuance of the writ, that right belonging alone 
to the attachment debtor. “Meyer v. Keefer. .cecscseccceccae 
Discharge. 
A court is without authority to hear and determine a mo- 
tion to discharge an attachment filed before judgment in 
the action, but not submitted until after judgment. Her- 
MAN Cy. LTUYOS. .racerccccnsaceveneteecrsvsvecsesesversees eeeas 


. Defendant may move to discharge the attachment though 


he had disposed of his entire interest in the property. 
Symns Grocery Co. UV. SNOW... ccc ca cee cnc eee e eee e eee eceees 


. Order dissolving an attachment /eld to be against the clear 


preponderance of the evidence. Jd. 
Lien, 


. An attachment lien on land binds only the actual interest 
‘of the attachment debtor. Chicayo, B. & Q. R. Co. v. First 


Natt. Baul: Of OMAN... ccc cence cece cece teen ene een eens 


. The lien attaches only to defendant’s actual interest in the 


property. Barnes 0. COL... ccc cccaccnccc nee tee eeteseeneeees 


. Under sec. 214 of the Code accounts may be subjected to the 


lien of an attachment. Sloun v. Thomas Mfg. CO... cece eens 
Wrongful Seizure. Damages. 


. In an action for wrongful seizure of accounts plaintiff may 


recover damages for wrongful acts in regard to the ac- 
counts. Id. 


. The face value of aecounts wrongfully seized under a writ 


of attachment may not furnish a measure of damages for 
the tort. Id. 
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Attorney. Sce Review, 48. 


Attorney and Client. 
1. An attorney: cannot, without actual authority from his 
client, sell and assign his client’s judgment. Henry & Coats- 
worth CO. ve HAM cc ccc cece nce ence en ene eee eeeeees 685 


2. An attorney, by virtue of his employment to prosecute a 
ease, has no authority to bind his client by an agreement 
that the purchaser at a judicial sale shall pay the amount 
of his bid to a third person instead of to the officer making 
the sale. Fire Ass’n of Philadelphia v. Ruby...... cSoadeatvcae 130 


Bailment. See INFANTS. 


Banks and Banking. See Corporations, 8. RECEIVERS, 1, 2. 
Usury. 
Reports to Comptroller. 

1. The object of requiring publication by national banks of re- 

ports made to the comptroller of the currency in pursuance 

of sec. 5211, Rev. Stats. U. S., is to afford information to all 

persons having or contemplating business transactions into 

which the condition of the bank directly enters as a ma- 

terial factor; and one contemplating the purchase of bank 
stock may rely on such publication. Gerner v. Mosher...... 135 


2. Under the federal statute a national bank’s report to the 
comptroller must be verified by oath or affirmation of the 
president or cashier and be attested by the signature of 
the directors. Id. : 


3. In sec. 5211, Rev. Stats. U. 5., relating to a national bank’s 
report to the comptroller, the word “attest” means to cer- 
tify to its correctness. Id........246 6 aieiale Rael aeae MEW eee sae 136 


4. The attestation of a national bank’s report to the comp- 
troller is not the act of the whole board, but that of the 
individual directors signing it. Jd. 

5. Where directors of a national bank attest the reports made 
of jts condition by its executive officers to the comptroller 
of the currency under section 5211, Rev. Stats. U. S., they 
thereby certify that the statements contained in said report 
are absolutely true. Id. 

False Reports. Liability of Directors. 

6. National bank directors who make, attest, and publish the 
bank’s report to the comptroller are personally liable for 
damages sustained by one buying stock in reliance upon a 
false representation of solvency contained in the report, 
though they did not know it was false and did not make 
it with intention to defraud. Id. 


7. A director of a national bank is not individually liable for 
the consequences of the bank’s false report t» the comp- 
troller, unless such director attested the report or in some 
manner participated in making or publishing it. Id...... 135 


INDEX. 847 


Banks and Banking—concluded. 


8. 


10. 


11. 


12. 


The president and cashier of a bank, shown to have per- 
sonally conducted its business, cannot be presumed igno- 
rant of the falsity of reports of the bank’s condition by 
them published, the books of the bank on their face dis- 
closing the falsity. Jd........... PbS eetad oa egies sang ee 


- In an action for deceit against a director of a national 


bank for falsely stating its financial condition, plaintiff is 
not required to allege or prove that defendant knew the 
statements were false. Id. 


Failure to Pay Check. Damages. 
Proof that the sum due a depositor was sufficient to pay 
his check when presented, and that through the bank’s 
failure to honor the check he was required to pay the 
holder the amount for which it was drawn, held sufficient 
to sustain a judgment against the bank for such amount 
and for other damages alleged and proved. First Nat. 
Bank of Greenwood v. RAUSDACK. 0.0. ccc cece nce eevee eeees 
_ Receivers, 
A receiver appointed under sec. 34, ch. 8, Comp. Stats., takes 
the assets of the bank in favor of depositors and other 
creditors. State v. Bank of Wemingford..... ec. cece ences aya ee 
Preferred Claims, 

Claims of depositors and other general creditors who 
trusted a bank in the course of its legitimate business 
may be preferred over claims originating in pursuit of a 
business in which the bank had no Jeyal authority to en- 
gage. Id. 


Bigamy. 


1. 


Whether in a prosecution for bigamy an, honest and rea- 
sonably grounded belicf entertained by the defendant in 
the death of an absent spouse is of itself a complete de- 
fense, guerre. Reynolds Vi Stale. ccc cc ec cc ecw cen eee 


. Ina prosecution for bigamy it is prejudicial error to permit 


the state to reinforce a disputable presumption in regard 
to the capacity of one of the parties to contract a valid 
marriage, by the introduction of incompetent evidence di- 
rectly bearing upon the question. Jd. 


Bill of Exceptions. See JNTOXICATING Liquors, 4. REviEw, 18-25. 


1. 


3. 


A litigant has a right to the allowance of a bill of excep- 
tions embraeing the evidence on application for an inter- 
locutory order. State v. Dickinson......... Ssiehatreaae wage eek 


. The time for settling a bill of exceptions embracing the 


evidence on application for an interlocutory order begins to 
run from the adjournment of the term at which the, order 
was made. Jd. 


Notice of an application to a judge for an extension of time 
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Bill of Exceptions—concluded. 
to prepare and serve a bill of exceptions is not indispensa- 
‘ ble to jurisdiction. Ffunter rv. Cnion Life Ins. Cov... cece eae 

4. Notice of presenting a bill to the judge for settlement and 
allowance is not required unless amendments have been 
proposed and not accepted. Jd. 

5. Where a bill does not disclose what was intended at the 
time it was allowed, it may be corrected by the trial jndge 
after the time for settlement has expired. JiceWaid vr. Blair 
State Bank,....... sgh en oess ied nal eco ewer ateracy aceite estes aSarvig aor 


Bills and Notes. See NECOTIARLE INSTRUMENTS. 


Bonds. Sec CowuNTIES, 7, 8. EXECUTORS AND ADMINISTRATORS, 1, 
2. OFFICE AND OFFICERS, 3, 4. PRINCIPAT, AND Strery, 
2. REFORMATION OF TNSTRUMENTS. REPLEVIX, 4. SHTER- 
IFFS AND CONSTARLES. STATE AND STATE OFVicens, 7. 


Book Accounts. See EVIDENCE, 7. 
Boundaries. See BriDGES. 


Bridges. 

Where a stream of water constitutes the boundary line he- 
tween two political subdivisions, each holds to the middle 
of the stream and is liable for bridge repairs, irrespective 
of the volume of flowage being nearer one bank than the 
other. State v. County Commissioners......... pee sso! ae sears 


Brokers. See FACTORS AND BROKERS. 


Building and Loan Associations. 
Contracts of foreign associations, when made in frie state, 
are subject to statutory penalties against usury. Trter- 
state Savings & Loan Ass’n tv. SUrin@sscccccseeee Sealdesecevord ove S-d.8 


Burden of Proof. See INSTRUCTIONS, 22. 


Carriers. 
1. Former rulings as to contracts limiting the liability of car- 
riers reafiirmed. Union P. BR. Co. rv. Vineent........ Seah 


2. In an action on a contract of shipment, not naming the 
earrier, evidence Feld to sustain a finding that defendant 
was the carrier making the contract. Jd. 


The bill of Jading and way-bill made by the authorized 
agent of a common carrier of freight are competent evi- 
dence tending to prove that the articles therein described 
were delivered to such carrier for shipment. Chicago, M. & 
S. PLR. Co. uv. AORMSION. occ cnet e eee e eee eees 
4. A passenger injured hy derailment of a train is not, in su- 
ing for damages, required to allege that the injury resulted 
from the wrongful act of the carrier. Chicago, R. I. & P. 
DOC Os Oe VOUING 552.5 sos S8 sora a0 igs Sat Biase ae awa oa Deo aeie ea ek ave 
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Carriers—conciuded. 


5. 


6. 


Where a passenger is injured in a wreck the presumption 
is that the accident was caused by the carriev’s negligence, 
and it is unnecessary to plead what the law presumes, Id. 


The act of June 22, 1867 (Session Laws, p. 88), making rail- 
road companies liable, in absence of negligence, for injuries 
to passengers is justifiable legislation under the police 
power of the state. Id. 


Cemeteries. See NUISANCE, 4. 


Challenges. See Jury, 2-4. 


Charities. See STaTE INSTITUTIONS. 
Chattel Mortgages. 


1. 


Foreclosure. Damages. 
Mortgagor may hold mortgagee accountable for sacrifices 
resulting from the latter’s failure to give intending bidders 
at the foreclosure sale a reasonable opportunity to see the 
goods and to offer bids. Langdow v. Wintersteen....... Sistas 


Growing Crop. Description. 


. One who bargains for future delivery of a quantity of corn 


to be taken from the stalk in a designated field is charged 
with notice of a then existing, and duly recorded, chattel 
mortgage in which such corn is described as a growing 
erop. Chicago Lumber Co. Vv. HUnter...ecccscccecececeeeeens 


. Where corn was husked and delivered pursuant to a con- 


tract of sale, the purchaser is presumed to know that it is 
part of the grain covered by a duly recorded prior mort- 
gage on the growing crop. Id. 

Description of 50 acres of growing corn held sufficiently 
definite to impart constructive notice. Id. 


Parties. Acceptance. 


. A chattel mortgage may be made to several persons, secur- 


jing the elaim of each separately, aud each of the mort- 
gagees may foreclose his lien separately, or maintain 
against one who wrongfully took the chattels a separate 
suit for possession thereot. Sloan v. Vhomas Mfg. Co...... 


. Where a chattel mortgage is made to several persons, re- 


fusal of part of them to aecept it does not invalidate it as 
to the others. Id. 


. Where a chattel mortgage was made to several persons, the 


lien of those who refused to accept it until after an at- 
tachment had been levied on the chattels was held inferior 
to the attachment lien. Id.... ccc cece cee cee we rene met eenee 


Voluntary Assignment. 


. Chattel mortgage assailed as an attempted evasion of the 


assignment law held not void. Id. 


Checks. See BANKS AND BANKING, 10. PAYMENT, 4. 
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Clerk of Court. See Review, 63. 


Color of Title. See ADVERSE POSSESSTON, 


Commercial Agencies. See SALEs, 3. 


Common Law. See CorroratTions, 5. 


Confession and Avoidance. See PLEADING, 8. 


Confessions. See CrimINat, LAW, 12-15. 


Constitutional Law. See Corrorarions, 10. Courrs, 3. InzjuNnc- 


TION, 3. "‘DAXATION, 2-4, 


. An act passed in violation of the constitution is void from 


the date of its enactment. Finders vr. Bodle...... 0.00. e ees . 


. An unconstitutional statute creates no new rights nor ab- 


rogates old ones. Id, 


. In sec. 5, art. 9, of the constitution the exception permit- 


ting a levy of taxes in excess of 15 milis on the dollar valua- 
tion in certain eases prohibits:such levy in other cases. 
Chase County v. Chicago, Be. & Q. BR. Co... 6.6 Rie ee wae SR Rewe 


. The act of June 22, 1867 (Session Laws, p. 88), making rail- 


road companies liable, in absence of negligence, for injuries 
to passengers neither deprives carriers of property without 
due process of law, nor denies them the equal protection 
of the laws. Chicayo, R. I. dé P. R. Co. vu. Young... ccc. cee 


Contracts. See BuILDING AND LOAN ASSOCIATIONS. CORPORA- 


1, 


cr 


6. 


TIONS, 12. INFANTS. REFORMATION OF INSTRUMENTS. 

SALES. ScHWOOLS AND ScHoorL Districts, 3, 4. 
Consideration for agreement by Associated Press to fur- 
nish news reports. Western Union Telegraph Co. ve. Call Pub- 
LISKING: COsies v0 seit nee ews Saves ep thee enh SIR ea eared wie ee hak 
One consideration is sufficient to support all the stipwla- 
tions of a contract, where such was the intention of the 
parties. Boughn vo. Smith. ..ccc cece eee Ba hareseleuane es Se eewie Se gers 


A man cannot allege his wife’s recalcitrance to avoid the 
consequence of failing to perform a lawful contract made 
on the assumption that she would join him in cxecuting a 
conveyance. Frenzer ve Dupren€......ccce eee Pee TEGN Ss 


Where stipulations of parties are dependent, and to be per- 
formed concurrently, mutual readiness to perform is an 
essential prerequisite to performance. /fd........ ecbgine icles 


. The doctrine of tender, where the relation of debtor and 
_creditor exists, is not applicable to mutual and concurrent 


promises, but in this class of cases a party who has signi- 
fied his readiness and willingness to perform has done all 
that he is required to do, until the other party is also 
ready and'willing to perform. Id. 


Contract held to bind the parties thereto to account to each 
other for the net profits derived from the purchase and sale 


275 


INDEX. ; 851 


Contracts—roneluded. 


Corporations. See Banks AND BANKING. SALES, 6, : 


4. 


10. 


of lands under the contract, though such real estate was 
not specially described therein. Boughn v. Smith.......... 


. Construction of a contract relating to the operation of a 


eanning faetory. AfcWaid v. Blair State Bank... cc cece ecees 


. A contract providing for a conditional exchange of securi- 


ties is valid, and will be enforced according to the mutual 
intention of the parties thereto. Henry & Coatsworth Co. 
ee: (7 eee eee eee ee ee oe Te a sae aiate oe 


Purchase of Stoek. 


- One who purchased stock is not bound to examine the 


books of the corporation to see if he was defrauded. (Cer- 
NEM De MOKNO 6. Seba ele eerie ee Ode 6 eaitiw e ela NE Seelers sy eieig- ales wteierere 


Officers. Abuse of Trust. Preferences. 


. A director of an insolvent corporation cannot use his posi- 


tion to obtain a preference over other creditors, but a judg- 
ment obtained by him without such advantage may be up- 
held, though working a preference of his debt. Nebraska 
Nat. Bank v. Clr. ccc ccc cece eeeees a Share ewterewie ard set eau . 


director did not take advantage of the position of such di- 
rectorship to obtain a judgment giving the administrator a 
preference over other creditors otf the corporation. Jd. 

Agreement by directors loaning money to the corporation 
that no one of them should have a preference eld annulled 
by further action whereby notes were given for the loans. 
Id. : 
Discrimination in Rates. 


. Common law rules against discrimination in rates for serv- 


ices, may apply to public service corporations. Western 
Onion Telegraph Co. vo Call Publishing CO... cccccccccseceeees 


ZTneorporation, 


. A general denial does not put in issue the pleaded existence 


of a corporation. Fletcher v. Co-operative Publishing Co.... 


. Where plaintiff's name imports a corporation, it is not es- 


sential to aver its corporate existence or to plead the act 
of incorporation. Jd. 


. An unincorporated bank, exclusively owned by a private 


individual, is not a legal entity, though its business be con- 
ducted by a president and cashier. Longfellow v. Barnard... 


Assessment of Stock. 


. In absence of statutory authority or power given by arti- 


cles of incorporation there can be no assessment against 
paid-up stock. Hnterprise Ditch Co. v. Moffitt............00. 


Articles of incorporation and laws of the state cannot be 
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. Evidence held to show that an administrator of a deceased 


511 


612 


642 


852 


INDEX. 


Corporations—roneliuded, 


11. 


12. 


Costs. 


so amended by the legislature as to make paid-up stock 
subject to assessment and forfeitable for non-payment 
thereof. Id. 

Stock. Lacs. 
Paid-up stock of a corporation is the personal property of 
the owner. Id. 


Articles of incorporation and laws’ of the state are parts 
of the contract between a corporation and the owner of 
stock. Id. 


See Review, 5. 


In a suit on a contract for payment of money, where the de- 


fense of usury is established, plaintiff is not entitled to 
eosts. Titerstaute Savings & Loan Ass’n vu. Strin€...... ccc eee 


Counter-Claim. See SET-Orr AND CoUNTER-CLAIM. 


Counties. See Bripcres. County Jupar. ‘TAXATION. 


1. 


2. 


County Board. 
Section 37, art. 1, ch. 18, Comp. Stats., regarding the audit 
and allowance of claims against a county is not a grant of 
power to the county board, but is a provision regulating 
the exercise of the power granted in sec. 23 of said chapter. 
Perkins County v. Keith County....... Sei ate ee ee 
New County. Division of Property. 
Where a new county is formed out of territory of a county 
previously organized, the county boards of the two coun- 
ties are authorized by see. 16, art. 1, ch. 18, Comp. Stats., to 
meet and agree upon a division of the corporate property 
and of the corporate liabilities. Jd. 
Where a county lias been divided and a new one formed, 
and the balance due one from the other has been definitely 
settled, the claim may be made the subject of an ovriginal 
suit in the district court without having been presented to 
the county board for examination and allowance. Jd...... 
Treasurer. State Funds. 
The treasurers of the several counties are required to pay 
into the treasury of the state twice each year, and at such 
other times as the state treasurer may require, all funds 
in their hands belonging to the state. Slate vr. Meserre.... 
The duty of a county treasurer to pay funds into the state 
treasury is not discharged by his paying such funds to an 
express company for transmission, [d. 
A county treasurer who sends state funds by express to the 
state treasurer, without prepayment ot express charges, 
is entitled to receipts only for the amount received by the 
state treasurer after deducting the cost of carriage. Id. 
Bonds. Notice of Election. 
Under sec. 27, art. 1, ch. 18, Comp. Stats., notice of a propo> 
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Counties—concluded. 


10. 


11. 


12. 


13. 


14, 


15. 


sition submitted to the electors of a county to issue bonds 
to build a court house must be given “for four weeks in 
some newspaper published in the county.” State v. Cherry 
COUNTY 2 gk REA Pee is i Sue EA aad CE Soo oles Leese SiS EMR Te 


. The word “for,” as used in sec. 27, art. 1, ch. 18, Comp. 


Stats., relating to published notice of an election to vote 
county. bonds, means “during;” and four full weeks must 
elapse between the date of the first publication and the day 
fixed for the election. Id. 


Appeal from County Board. Fraud. Dismissal. 


. A taxpayer may appeal from the county board's allowance 


of a claim against the county. Gaye County.v. King Bridge 


A taxpayer’s appeal from the county board’s allowance of 
a claim against the county is a matter of public interest. 
Id. 


On appeal by a taxpayer from an order of a county board 
allowing a claim against the county, the county is a party 
in the appellate court, but may not hinder or prevent the 
hearing of the appeal. Id. 

A taxpayer’s appeal from a county board’s allowance of a 
claim against the county may be attacked by motion to 
dismiss. Jd, ‘ : 

A taxpayer’s appeal from a county board’s allowance of a 
claim against the eounty may be dismissed when taken in 
bad faith or for corrupt purposes, Jd, 

Where a tuxpayer’s appeal from a county board’s allow- 
ance of a claim against the county is assailed on the ground 
that che appeal was taken for corrupt purposes, the mo- 
tion to dismiss may be entertained any time before trial 
of the appeal, and afterwards in case there is good excuse 
for the delay. Ld. cccrcccccsvcessecesccsenscccsenreeneseeee 
Order dismissing a taxpayer’s appeal from a county board’s 
allowance of a claim against the county eld sustained by 
the evidence. Id. 


County Judge. 


1. 


Failure of a county judge to pay over to his successor in 
office, or to the person entitled thereto, money deposited 
in condemnation proceedings is a breach of his official 
bond, for which a cause of action accrues in favor of the 
the person damaged. Clark v. Douglas... ce .ceeee asin ele are bo 


. In an action on the bond of a county judge to recover 


money paid to him in a condemnation proceeding, evidence 
held sufficient to authorize a peremptory instruction for 
plaintiff. Ld... cece cece eee ones seein eek Sates sane er 


3, In an action on the bond of a county judge to recover 
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money paid to him in a condemnation proceeding, evidence 
in regard to his habits of life after receiving the funds held 
properly excluded. Id. 


County Officers. See OFFICE AND OFFiICERs. 


County Treasurers. See CounTIES, 4-6. 


Courts. See Tria, 3. 


iL 


The jurisdiction of the eourts is not co-ordinate with that 
of the mob, and an accused, though a confessed bigamist, 
is entitled to a fair and impartial trial. Reynolds v. Slate... 


. Judge’s construction of rules of court will generally be ac- 


cepted as conclusive. Hunter cv. Union Life Ins. Co 


. Constitutional changes in organization of courts and in 


conditions have changed sec. 899 of the Code so as to inake 
rules of the supreine court inapplicable to the district 
courts. Id. 


. By see. 25, ch. 19, Comp. Stats. 1897, a judge of the district 


court is authorized to appoint and hold a special term in 
any county in his district for the transaction of any busi- 
ness that may properly come before such court. Nelsen v. 
BMarniland Security COr cc ccccccccccceccceccvecsevenenceereeee 
Nelson v. AWG. ccc cece rene ii ehete pales Cicttis atieaaseteretaienn here 


Creditors’ Bill. See FRAUDULENT CONVEYANCES, 7. 


Criminal Law. See Fase IuprisonMent, Homticipe. INpbIctT- 


1. 


MENT AND INFORMATION. INSTRUCTIONS, 5, 7, 8, 12, 20-22. 
REVIEW, 60. 
An erroneous conviction will not be aftirmed on the ground 
that “outraged Justice has laid her avenging lash on the 
back of one who honestly deserves the scourge.” Reynolds 
vw. State...... teeeeee pede eeaneenens tees gota taa eae 


Insanity. 


. One suffering under a defect of reason to such an extent 


that he was incapable of distinguishing between right and 
wrong with respect to a particular act is not amenable to 
the laws against crime for having committed such act. 
TENIQHAS- Ve Stes nisiae ies see Hoes 0b 4a ERS Ce SEE Swe eee eS 


Verdict. 


. A verdict omitting a finding as to an essential element of 


the crime charged will not support a sentence, and a judg- 
ment rendered on such a verdict is void. Holmes v. State.. 


Reasonable Doubt. 


. Hf the jury entertain a reasonable doubt as to the truth of 


any material-allegation of the indictment, the prisoner is 

entitled to an aequittal. Afkinson v. State.........eccceeed 
Jividenee. 

Where a person jis charged with the commission of a spe- 


53 


198 


604 
606 


53 


225 


INDEX. $55 


Criminal Law—continued. 


8 


10. 


11 


12. 


13. 


14, 


15. 


16. 


cific crime, testimony may be received of other similar acts, 
committed about the same time, for the purpose only of 
establishing the criminal intent of the accused. Knights 
Di SUA. Soca isa eteis es 3S Seas eaa eee te Cee Ae Sealed Ones Ses 


. The state may introduce evidence to prove any number of 


facts and circumstances tending to connect accused with 
the crime, and if they are sulticient to establish his guilt 
beyond a reasonable doubt, he is not entitled to an acquit- 
tal because of the failure of proof with respect to one or 


. Evidence which does not tend to establish the guilt or in- 


nocence of defendant should be excluded. Jd. 

The state may introduce rebutting evidence to meet any 
pertinent issue raised by the aceused in making out his 
case. Id. : 


. In a criminal prosecution -direct and circumstantial evi- 


dence adduced on the trial should be weighed in reaching a 
verdict, and it is not error in such case to so instruct the 
jury. Jd. 

Testimony purely rebuttal in its nature may be given by a 
witness whose name is not indorsed on the information, 
Id. 


The test for ascertaining the sufficiency of circumstantial 
evidence is whether the facts and circumstances tending to 
connect accused with the crime charged are of such a con- 
clusive nature as to exclude, to a moral certainty, every ra- 
tional hypothesis except that of his guilt. Id, 


Confessions. 
One cannot be convicted of a telony upon his own unsup- 
ported extra-judicial confession that a crime has been coin- 
mitted. Sullivan v. Slate......- eevee cece eee e seen ence eeesens 


A confession may be sufficient to prove the defendant’s con- 
nection with the criminal act, but there must in all cases 
be proof aliunde of the essential facts constituting the 
erime. Jd. 


While a voluntary confession is insufficient, standing alone, 
to prove that a crime has been cgmmitted, it is competent 
evidence of that fact, and may, with slight corroborative 
circumstances, be sufticient to warrant a conviction. Id. 

Circumstances capable of an innocent construction may be 
interpreted in the light of the defendant’s confession, and 
the fact under investigation be thus given a criminal as 
pect. Id, 

7 Declarations. 

A declaration may be a part of the res geste without being 
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Criminal Law—coneludcd. 
precisely coincident with the main transaction, and it is 
sufficient that there was between the two an immeciate 
causal relation, and that the statement was a spontaneous 
characterization of the act. Jd. 


Crops. See CHaTTEL MoRrraaceés, 2-4. 


Damages. See ATTACHMENT, 9. BANKS AND BANKING, 10. CaR- 
nigERs, 4. Deati By WronGgrun Act. EMINENT DOMAIN, 
Invayxts, NEGLIGENCE, SALES, 8-10. ‘TRESPASS. 


Days of Grace. See NEGOTIABLE INSTRUMENTS, 2. 


Death by Wrongful Act. 

1. Under Lord Campbell’s act (Comp. Stats., ch. 21) an action 
may be maintained by a personal representative of a de- 
cedent who Ieft surviving one belonging to the class for 
whose benefit the statute was enacted and who sustained 
pecuniary loss. Chicuyo, B. & Q. BR. Co. v. Oysler.........- 


2. Under ch. 21, Comp. Stats., the legal representative of one 
who died in consequence of an injury sustained through 
the wrongful act of another has a right of action where 
the injured person might have maintained -a suit had he 
survived the injury. Chicago, R. I. & P. hh. Co. v. Young... 


8. An action for death by wrongful act is for the benefit of 
the widow and next of kin of the deceased person, and 
the recovery authorized is compensation for the pecuniary 
loss suffered. Id. 


4. In an action for damages the petition should disclose the 
names of all beneficiaries, but where the names of depend- 
ent minor children of decedent are averred, omission to 
allege whether he left a widow does not make the petition 
demurrable. Chicago, B. & Q. R. Co. v. Oyster........54. ate 


Where the facts alleged in the petition do not show that 
the persons, for whose benefit the suit was instituted, had 
a pecuniary interest in the life of the deceased person the 
pleading is defective. Chicago, Rh. I. & P. . Co. vw Young.. 


6. Damages recovered under Lord Campbell’s act are assets 
for distribution to the widow and next of kin of decedent. 
Chicago, B. & Q. R. Co. Vs OY SUC ic caeee site Oe knee ee histones 


7. In a suit for damages for death by wrongful act a peti- 
tion is fatally defective whieh discloses no survivor en- 
titled by law to support by the person deceased, and in 
which, with reference to such survivor as is deseribed, 
there is no averment of pecuniary injury. Chicago, B. & 
Q. BR. Co. v. Van Buskirk. ccc cc cece cee ences was Sin'e ei asaeene soe ee 
Chicago, Be & Qe BR. COs Ve BONG cisercasesecaccnerveeeegens 


Deceit. See Fravup, 
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Deeds. See ACKNOWLEDGMENTS. MORTGAGES. 
1. Delivery of a deed to an agent appointed by vendee to re- 
ceive it is delivery to vendee. NSowards v. Mossi... cc. cee 


2. Kvidence held to sustain a finding that a deed was forged. 
LINUSAY DE PUN oio55 pe CR SSE OE ainda Ea Maw RE Aish aE a 


3. A reservation in a deed is ineffeetual to create title in a 
stranger to the conveyanee, but may, when so intended by 
the parties, operate as an exception to the grant. Burch- 
De WNC 5 iin O05 8 SAE Ra CeO nase 6 SER EK OR NOI OF HEE Re ANd ee 

4. A deed, though recorded, is not effective to the prejudice 
of third persons who acquired rights in the property be- 
fore delivery of the deed. Barnes vi COW... cc ccc cree eeeee . 


Default. See JUDGMENTS, 4. Review, 4. 
Deficiency Judgments. See Monrreaces, 9-13, 
Demurrer. See PLEADING, 6. 


Depositions. 

An exception on grounds other than incompetency or irrele- 
vaney must be filed before trial, but need not be ruled on 
prior to trial, unless there is a demand for a ruling. Uniow 
Po BR. CO. We VinCOnt. ccc eee e inne ween eens SRE 


Deputy Sheriff. See MxEcurions, 19. 


Descent and Distribution. 
“Baker’s Decedent’s Law” was never in force, and notwith- 
standing its adoption by the legislatuve and approval by 
* the governor, it did not change, or affect in any way, the 
statutes regulating the descent and transmission of testate 
or intestate egtutes, Minders v. BOdle. ccc ce ceeeeeeees seaae 


Description. See CHATTEL MORTGAGES, 4, 
Discrimination. See CoRPORATIONS, 5. 


Dismissal. 

Where a taxpayer’s appeal from a county board’s allowance 
of a claim against the county has been prosecuted for cor- 
rupt purposes, the appeal may be dismissed. Guage County 
vo. King Bridye C0......cceeeeee Sst ia a iste be oh Sle Galena se ates 6 sar 


Divorce. 

1. To prove a divorce the record of the deerce, or a duly au- 
thenticated copy thercof, is the appropriate and only com- 
petent evidence. Reynolds U. Stat... sccccececeeeeeenees vba 

2. The right of a husband to select a homestead in the scpa- 
rate property of the wife is a merely inchoate right, 
which becomes completely divested on the granting to her 
of a decree of divoree. Alamp V. NUUMP..cerepeceneveureens 


Easements, See Party WALLS, 
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Ejectment. See SraTE INSTITUTIONS, 5. 

1. Defendant cannot avail himself of the provisions of the 
occupying claimants’ act (Comp. Stats., ch. 63), where all 
his interests in the improyements have been divested by 
judicial sale prior to the request for a jury to assess the 
value of the improvements. Le Bonty vu. Lundgren.......... 


2. In proceedings under the occupying claimants’ act the 
successful claimant may recover rents and profits subse- 
quent to the commencement of suit, but not those which 
accrued prior to that time. Id. 


Election of Remedies. 

The doctrine of election between inconsistent remedies has 
no application to a case where a party declares upon an 
express contract and demands whatever relict he may be 
entitled to thereunder. Henry & Coatsworth Co. uv. Halter... 


Elections. Sce Counvius, 7, 8. ‘ 
Eleemosynary Institutions. See STATE INSTITUTIONS, 


Eminent Domain. See Rainnoap Comvanigés, 2. 

1. The citizen is entitled to the use and enjoyment of the 
light and the air over, and the water beneath, the surface 
of his premises, and, in order that his neighbor may devote 
his property to a particular use, cannot be compelled to 
surrender those rights, even if fully paid therefor. Lowe 
vo. Prospect Mill Cemetery Ass nec c ccc cccccccccccccucsceecens 

2. Neither the court nor the legislature, except on demand 
of the state for its use, can compel one to sell property, 
even for its full value, to another for the latter’s use. Jd. 

38. When a railroad has been constructed and operated, an 
adjacent landowner imay suc at once for consequential 
damages to his property and recover compensation for all 
injuries sustained, or which will afterward acerue, from a 
prudent and careful operation of the road. Chicayo, 2. I. 
€ PP. BR. Co. v. ONC. Cocca Oe ye see eeneneoens 

4. One intending to sue a railroad company for damaging 
his property by constructing and operating a railroad may 
wait, within the period of limitation, until the extent and 
eharacter of the injury has been ascertained by experi- 
ence and made, susceptible of absolute proof. fd. 

5. An abutting owner is entisled to recover as coimpensaton 
the difference between the value of the property imme- 
diately before and immediately after the conapietion of the 
improvement from which the injury results. Id. 

6. In fixing the damazes to property taken or injured the 
jury may take into account every element of annoyance 
and disadvantage resulting from the improvement, which 
would influence an intending purchaser's estimate of the 
market value of such property. Id, 
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Equalization. See Municipal Corrorarions, 1. TaXaTIon, 11. 


Equity. See INyuNcTION. REVIEW, 61-63. 


Error 


Proceedings. Sce Revirw. 


Estoppel. See RECEIVERS, 2. 


1. 


Heirs, on becoming of age, are not estopped from ques- 
tioning the validity of a sale of their real estate made by 
their guardian because he applied’the proceeds of such 
sale to their maintenance and edueation. Bachelor v. Korb, 
Bachelor te SCRIautndis cc cece cece cece ence ene e tenon ees 


Where a party gives a reason for his decision and conduct: 
touching anything involved in a controversy, he is es- 
topped, after litigation has begun, from changing his 
ground and putting his couduet on another and different 
consideration, Mrenzer ov. Dupren@s. cc cece eecceeee evita. gers 


Where sureties execute an official bond containing a recital 
that the appointment has keen duly made, they will not be 
permitted afterward, when sued on such bond, to deny 
the validity of the aet creating the office. Blaco v. State... 


Evidence. See Arson. Banks AND BANKING, 10. CARRIERS, 3. 


County JUDGE, 3. CRIMINAL Law, 5-16. ISminent Do- 
MAIN, 6. Foraurry, 3. LoMicipE, 1-4, 6. MasTeR anp 
SERVANT, 3, 4. MORTGAGES, 16, 17, 31. PAYMENT, 2-4. 
RAPE. Review, 29-43. SALES, 1, $, 10. ‘Trus7s, 3. Wret- 
NESSES. 


. Where misrepresentations relied upon as the basis of a 


counter-claim were alleged to have been made to one per- 
son, proof of facts showing the misrepresentations to have 
been made to another person is irrelevant. Blue Valley 
Lumber C0. v. NQUmaite cc ccc cecec ccc c eee reeeec ce cenes 


Proof that use of ground for cemetery purposes would 

probably result in contaminating wells. Lowe v. Prospect 

Hitt Cemetery Ass’n...... and Bagel t wise etre aiclaoie: aoe teuwieeie are lous 
Adnrissions, Pleadings. 

Admissions of a party against interest may be proved 

without laying the foundation necessary in impeaching a 

disinterested witness. Churchill v. White........ reine 


. Admissions made by a litigant in his pleading are ecom- 


petent evidence against those who subsequently come into 
the suit as his successors in interest. dAliller &. Nicodemus... 


. A pleading inconsistent with an amended one subsequently 


filed is competent evidence as an admission of the pleader, 
but is not conclusive. Jd. 


Documents. Indorsements, Book Aecounts. Letters, 


. Introduction of note will not carry with it an indorse- 


ment unless the offer is broad enough for that purpose. 
CPCs a CLL er 
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7. 


10. 


11. 


12. 


14. 


15. 


16. 


17. 


It is error to admit in evidence a book account or a letter 
until the proper foundation therefor has been laid. WNor- 
BOL Gs PLUMMER icc Lise eek ba te ad aig BEA ew ors eae he boas 


. It is not reversible error to exclude documentary evidence 


which has already been introduced. Shull tv. Barton...... 


Judicial Notice. 


Courts will not take judicial notice that certain land is 
arid and, for agricultural purposes, requires irrigation. 
Slattery v. Harley...ccceeee hafere aeide sc carstinsy oe easetaiele eels he bene Fes 


Ownership. Possession, 
Exclusive possession of personal property is merely prima 
fucic evidence of ownership. Buoknatw v. Clark. ...ceeeceee 
Parol Evidence, 
It is competent to prove the ownership of a store building 
by parol evidence when it does not appear that such build- 
ing is real estate.  Aunights v2 StU... ccc cee ce eee eee 


Where both parties to an action testified to a conversation 
in regard to the execution of the note in suit, and plain- 
tiff testified to admissions by defendant, rejection of the 
latter’s offer to state what he said at the conversation held 
erroneous. Johnson o. Opfer..... Siele.ciciereiviee aie ae Rese We ees 


Presumptions. Officers. 


. When a rebuttable presumption possessing no inherent 


probative force is met by opposing evidence, it is entirely 
destroyed and ceases to be a factor in the trial, unless it 
be required to turn an evenly balanced scale. Reynolds v. 
BEALE civ cio eee oie 8 tye ees 8G wien ine 8 ee 86.2.8 a gs oN ew ere Pee el we wears 
The presumption that a public officer performed his official 
duties with fidelity is an arbitrary rale which loses its 
force when met by opposing proof. Bluco vo. State......... 
There being evidence that an inspector of oils was in- 
debted to the state when he went out of office, and the an- 
swer containing an implied admission that he had not law- 
fully disbursed all moneys received for inspecting gasoline, 
the presumption of official faithfulness does not obtain. 
Id. 
Values. Witnesses. 

In a suit for services rendered it is error to exclude testi- 
mony of a witness who has shown himself qualified and 
competent to testify to the character and value of the 
services. Cate t. Hutchinson... ccc ccc cc cece cece cece eeeceee 


To lay a foundation for testimony as to the value of goods 
in common use it is sufficient to show that witness, by 
purchasing and by pricing similar goods, is in a general 
way familiar with their value, the weight of his opinion 
being for the jury. Langdon v, Winterstccitt.. rs crscesseeses 
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Exceptions. See Birt or Exceptions, DeEpositions. INsrruc- 


TIONS, 15-19. Review, 44-49. 


Exchange. See CONTRACTS, 8. MORTGAGES, 29. 


Executions. See ATTORNEY AND CLIENT, 2. PLEDGES, 1. 


10. 


11. 


Appraisement. Valuation. Liens. 


. The statutory provision for deduction of prior liens in 


appraising lands is solely for the benefit of plaintiff, and 
the failure to observe the law in that regard cannot be 
successfully urged by defendant as a ground for vacating 
the appraisenient, or as an objection to confirmation. 
Ballou tv. Sherwood... ccc ccc cccececcweeeeens eect eee eteccee 


. The owner of the equity of redemption cannot object to 


confirmation of a sale of realty on the ground that a lien 
prior to that under which the sale was made was not 
deducted from the appraiser’s valuation. Wood v. Clark... 


. Where incumbrances are deducted in appraising realty 


under mortgage foreclosure, certificates of liens must be 
obtained and the copy of the appraisement, inclusive of 
applications for certificates of liens and the certificates, 
filed with the clerk of the district court prior to the ad- 
vertisement of notice of sale. Doak v. Reynolds... ....eeees 


. Where no incumbrances are deducted in appraising realty 


the owner of the equity cannot defeat confirmation of 
mortgage-foreclosure sale on the ground that no certified 
list of liens was filed. Id. 


. Section 491d of the Code, requiring a copy of appraisement 


of realty to be filed in the office of the clerk of the dis- 
trict court, is mandatory, and a violation of its provisions 
is ground for vacating the sale. Globe Loan & Trust Co. 
VD. WOOd. .c2ccccrcuccccacccnetcccetaassneeesareenasaesanacece 


. The honest valuation of appraisers should not be set aside 


because other persons differed in opinion as to the value 
of the realty seized. Wood Clair... cece eee ne eeee 


. When realty has been sold, it is not for the courts to say 


whether the price bid was two-thirds of the fair cash 
value, it being the duty of the appraisers to ascertain the 
value of the property before it is sold. Jd......--....eeee 


. The appraised value of property made under an order of 


sale cun only be assailed for fraud. Ballou v. Sherwood. ... 


. The valuation of appraisers upon realty is conclusive un- 


less set aside for fraud, for their failure to qualify legally, 
or for some other equally potent reason. lVood v. Clark... 


Low valuation fixed by appraisers is not ground for at- 


20 
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20 


116 


tacking appraisement. Lochkivood 0. COOK.......6+.eeeee 302, 304 


To make low valuation fixed by appraisers a ground of 
attack the appraisemenut must be assailed for fraud. Id, 
Michigan Mutual Life Ins. Co. u. Richter. ... 0c. cae eee ede eee 
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12. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


It is too late, after a sale of real estate under a-decree of 
foreclosure, to question the correctness of the appraise- 
ment except for fraud. Sccurity Luvestment Co. v. Sizer.... 


8. An order denying a motion to vacate a judicial sale on the 


ground that the appraisement was too low will not be set 
aside -when based on substantially conflicting evidence. 
Nelson v. Alling 


An appraisement of real estate for the purposes of a judi- 
cial sale cannot be successfully assailed on the ground 
that the appraisers were mistaken in their valuation of 
the property. Tdi... cece cece eee eee Bias inte lava ices. sane Sian aiewieraya ae 
Objections to the appraisement of property for the pur- 
pose of judicial sale must be made in the district court 
prior to the sale. Scottish-American Mortyage Co. u. Nye.... 
It is error for a sheriff to cause real estate to be reappraised 
before he has twice advertised and offered it for sale, un- 
less the first appraisement has been set aside. Beards- 
FOE A) TE OUI ae ee xs ies 6 OA aE Ok Bl ie EDA BG RE 


An order setting aside a sale, but retaining the appraise- 
ment and directing an alias order of sale, is not void, and 
is not erroneous where the property has only been once 
offered for sale. Id. 


But one appraisement of real estate is required to be made 
until the property has been twice advertised and twice of- 
fered for sale. NSeottish-Aimerican Mortgage Co. vu. Nyé...... . 


Deputy Sheriff. 
A deputy sheriff may perform any act for his principal in 
making a foreclosure sale. Id. 


Aisrepresentation of Sheriff. 
A creditor is not responsible for erroneous representations 
made by an officer conducting a sale under process issued 
on a judgment in his favor, unless he has either author- 
ized such representations or oe therein: Ham- 
mond v. Chamberlain Banking Co.........005 Spee sive watered . 


Sheriff's Return, 
A sale is not void because the sheriff in his return made 
a mistake in stating when he received the writ. Beards- 
LOY! VS. LLG Tos BE ite hos OOS Raia oleh grates Gs Re 8's bine ereres esvbew® 


Purchaser. Prior Liens. Injunction, 
If one who has bought property at a judicial sale under a 
mistake of fact in regard to the title, discovers his error 
before confirmation, his ordinary remedy is an application 
to the court to be released from his bid. Hammond v. 
Chamberlain Banking CO... ccc ccc ccccccecev cers eeseseceeens 


A purchaser at judicial sale cannot, in the absence of spe- 
cial circumstances, maintain an original action to enjoin 
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Executions—concluded. 


24. 


26. 


27. 


28. 


29. 


the enforcement of a prior lien of which he was ignorant 
at the time he acquired his title. Id. 


Evidence eld to sustain findings for defendant in an ae- 
tion by a purchaser at judicial sale for injuuction against 
enforcement of prior Hen. Id. 


Sale of Separate Traets. 


. On appeal from confirmation of a judicial sale of realty it 


will be presumed that the sheriff did his duty in selling the 
property as one piece in absence of evidence that it con- 
sisted of separate tracts or lots. AMichiyan Mutual Life ns. 
CO. Oe URACIL ER 6 oh iba Nie BaeSa asd, ee Nis eos Ae OES Sate where we 


Sale of mortgaged premises under a decree of foreclosure 
in the inverse order of alienation approved. Bradficid 
RV. Swall.ccccccceeccees Perr ere rer eee ee eee eee 


Objections to Confirmation. 
That a mortgagee who held the first lien and foreclosed 
his mortgage bought the realty at judicial sale ‘without 
paying the full amount of his bid in money to the sheriff 
held not a valid objection to confirmation. Lochwoud v. 


637 


GO 55 estes eee isasirn ota dead Sola gig GBs Riad Srehara eee wens 302, 304 


Objections to confirmation of a judicial sale may be waived. 
Muscatine Mortgage & Trust Co. v. MeGauyghey........ wtwaaes 


Defendants, by failing to make payments according. to the 
terms of a stipulation, lield to have waived objections to 
confirmation of 1 mortgage-foreclosure sale. Id. 


Executors and Administrators. See D&scENT AND DISTRIBUTION. 


1. 


To constitute a valid administrator’s bond some person or 
officer must be named therein as obligee. Tidball v. Young, 


. A writing purporting to be an administrator's bond, signed 


by principal and sureties, approved and filed by the pro- 
bate court, in which no person or officer is named as ob- 
ligee is void. Id. 


. Evidence eld not sufficient to sustain a finding that any 


sum of money was due appellant from his father and 
mother’s estate. Moore 0, MOOrC.... 0c cce cc ce were encore renee 


. An administrator cannot maintain a suit under sec, 211, 


ch. 23, Comp. Stats., to recover property fraudulently 
transferred by decedent unless there are unpaid debts and 
insufficient assets to pay them, and ordinarily the claims 
must have been allowed against the estate. Hofmann v. 
Pucker ..cescees Meee ees eee tes OE geek GBS GAS lee Melee Vue 


. In a suit by an administrator to charge land conveyed 


by decedent to his sons with claims against the estate, 
evidence held insufficient to sustain a judgment for plain- 
tiff. Id. 
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Factors and Brokers. See MonrtTcaGeEs, 29. 

1. Under a contract to find a purchaser a real estate agent 
may be entitled to commission, where he hus been the 
efficient: cause of the parties assuming the relation of 
vendor and vendee. Hambleton v. FOrt. cc. ccc cece cence eens 


2. Evidence held sufficient to sustain a recovery by a broker 
on a quantunt. meruit. Id. 


3. A real estate agent who has been instrumental in produc- 
ing a purchaser for land listed with him for sale is entitled 
to his contract commission though the owner of the prop- 
erty consummate the sale in ignorance of the services ren- 
dered by the agent. Craig v. Wedd... cece cece cece ee eeenee 

4, Agent’s recovery in a suit for commission le/d excessive. 
Td. 


False Imprisonment. 

To recover the penalty prescribed by sec. 361, Crim. Code, for 
rearresting one discharged on habeas corpus it is only 
required that the conditions described in the section be 
shown to exist, the amount of recovery being fixed by 
statute. Hier v. Hutchings.......e.0 sin pies oaceherai's siars bide #a:e"eyehe 


False Representations. See SALES, 7. 

Fees. See SraTE AND STATE OFFICERS, 6-8. 

Final Orders. See INTOXICATING Liquors. REVIEW, 50. 
Findings. See Triat, 4. 

Foreclosure. See ExrcuTions. TAXATION, 5, 8, 
Forfeiture. See INSURANCE, 7-14, 


Forgery. See Dreps, 2, 
1. Under a charge of uttering a forged instrument there 
should be set forth a copy, or the purport of each material 
portion, of the instrument. Davis vy. Slate... cee cece ecco 


2. Under a charge of uttering forged instruments evidence 
of similar acts on the same day may be received to show 
the guilty knowledge or intent of accused. Id. 

3. Record in a forgery case held to show that there was a 
material variance between the instrument pleaded and the 
one proved, Sutton ov. Shatercccceseeaes Chea e cease nee ences 


Fraud. See SALEs, 6. ‘Rusts, 3. 

1. In an action for false representations it is not necessary to 
aver or prove that the party making them knew they were 
mntrue. Gerner v. Mosher. ..ccecceeses SietadS wR ae Sere aueiele es wlare 

2. One who makes a false representation under cireum- 
stances which would render him liable if it were made vol- 
nntarily is not excused by the fact that the law required 
him to make a true statement of the character counted 
upon. Id. 


282 


334 


136 


INDEX. 865 


Fraud—concluded. 


3. 


The rule whereby one seeking to recover property ob- 
tained from him by fraud need not reimburse the guilty 
party for moneys expended in pursuit of the fraudulent 
scheme, will not relieve the party seeking to recover from 
discharging such burdens as would rightfully have de- 
volved upon him if the transaction had been carried out in 
good faith. Bourycois ve. Gapen.......... 


Fraud is never presumed but must be proved. Knapp v. 
Fisher .. 


Ce ee rary 


Fraudulent Conveyances. See EXECUTCRS AND ADMINISTRATORS, 4. 


1. 


A fraudulent vendee of property may mortgage it to se- 
eure a bona fide creditor of vendor, consent of the latter 
to such disposition of the property being implied in the 
conveyance by which he invested vendee with the title. 
Longfellow v0. Barndrdiccccccccsccveccceaes . 


A private individual who owns an unincorporated bank 
may lawfully dispose of its assets to pay or secure the just 
claims of any of his creditors, though the business of the 
bank is conducted by a president and eashier. Jd. 

An assignment of a fraudulent mortgage to secure a ered- 
itor of mortgagor is valid without any consideration mov- 
ing from assignee to assignor, such a transaction being 
in substance a release of the fraudulent mortgage and the 
execution of a new mortgage by debtor to creditor. Id. 
Whether or not a transfer of property is fraudulent as to 
the creditors of the vendor is a question of fact to be de- 
termined from the evidence. Knapp tc, Fisher......... 


. Question of fraud involving the validity of a transfer of 


hardware, notes, and aecounis, eld one of fact for the 
jury. Sloan v. Thomas Mfy. C0............ eat ta 


Where facts rendering «a transfer fraudulent as to creditors 
appear on the face of the instrument, or are undisputed, 
the question may be one of law for the court. Jd. 


. In a petition in the nature of a creditors’ bill to annul a 


fraudulent conveyance the facts of the asserted fraud must 
be specifically stated, general allegations not being suffi- 
cient. Kemper v, Renshaw......6.05 Bilis Gelawse: Sewers ebre 
Turner-Frazer Mercantile Go. v. Renshaw...... Ares 


Evidence held to sustain a finding that the conveyance 
assailed was not frandulent. Barnes v0. COG... ccc cece eens 
Finding that a transfer of hardware, notes, and accounts 
was not fraudulent, held sustained by the evidence. Sloan 
w. ThOMAS Mfg. CO... cccccvccaccccnereeecsensteseereseeesees 


Guaranty. See Limitation or AcTIONS, 2. 
Where the guarantor of a note tenders the holder the amount 


due, which the latter declines to accept, stating that he 
59 


612 


714 


714 
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Guaranty—concluded. . 
will not hold the guarantor for the debt, but will look to 
the maker alone for payment, and the guarantor, in reli- 
ance on such promise, omits to obtain indemnity, or other- 
wise changes his position with reference to the maker or 
suffers damages, he is discharged to the extent he has 
been thereby damaged. Vedlister te Pittssccc cee cece eee 


Guardian and Ward. 
1. Caveat emptor applies to a purchaser at a guardian’s sale of 
realty. Bachelor t. Korb......... eee 


2. The statutory requirement that a guardian shall give bond 
before selling his ward’s realty is mandatory, and the 
courts have no discretion in regard to such requirement. 
Td. 

Bachelor vo Schlautman,... 


3. A guardian's sale of realty is void unless the guardian first 


executed to the judge of the district court a statutory 
bond which the judge approved. Bachelor vu. Korb... cc... 
Bachelor &. SchlaulMane.ccccecevees wpialensiatpeiys ringlets ee sees 


4. Jn sec. 64, ch. 23, Comp. Stats., the clause, “in case any bond 
was required by the court upon granting the license’ has 
reference to sales of realty by foreign guardians who have 
given bonds to the courts appointing them. Jd. 

5. Before fixing the time and place of sale of the ward’s realty 


the guardian must take and subscribe the oath prescribed 
by statute, or the sale will be void. Td. : 


o 


The date of the first publication of the notice of the guard- 
jan’s sale of realty is the date on which the guardian fixes 
on the time and place of sale. Jd. 


Habeas Corpus. See FALse IMPRISONMENT. 
Hallowe’en. See ASSAULT, 1. 


Harmless Errcr. See Review, 51-56, 


Highways. 
1. When a highway is vacated the land reverts to the abut- 
ting proprietor. Clark v. MOSsman.. oc. cc cece cece eee e ees ‘ 


2. Under sec. 46, ch. 78, Comp. Stats., declaring section lines to 
be publie reads, a county board may open such roads for 
travel and remove obstructions therefrom. Demary uv. Carl- 


SON ccc wveccer cece rere ere nee rr eee e meee entree reser reneesensees 


Home for the Friendless. Sec STATE INSTITUTIONS. 


Homestead. Sec ADVERSE VOSSESSION. MORTGAGES, 25. QUIETING 
TITLE, 1. 

1. When a homestead is selected from the property of the 
husband, it vests on his death in his widow for life and 
a.cerwards in his heir or devisee in fee simple. Finlers 
De BOE. ciccascevccceascavevecessvervescecaes 


424 


92 


546, 
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Homestead—ronicluded. 
2. Homestead of husband and wife can only be conveyed by 


an instrument acknowledged by both. Interstate Savings 
E& Loan Ass'n ve SUING. oo ccc eee ete eee eens 133 


3. Under sec. 2, ch. 36, Comp. Stats., a husband cannot acquire 
a homestead in the separate property of the wife except 
with her consent. AKlanip vr. KIGMP. ec. ccc cece cee ewww ees 748 


4. While by ch. 36, Comp. Stats., the husband is described as 
the head of the family, or the person who may take the 
necessary steps to protect the homestead from forced sale, 
he is not thereby given the exclusive dominion over the 
homestead or the right to the proceeds and profits derived 
therefrom, when the property is the separate property of 
the wife. Id. 


Homicide, 
3. Proof of intent is necessary to sustain a conviction under 
a charge of assault with intent to murder. Ward vu. Slate.. 


bald 
aw) 
Qo 


2. Under a charge of assault with intent to murder, the intent 
may not be suseeptible of proof by independent evidence. 
Id. . 


3. Under a charge of assault with intent to murder, the intent 
may not be presumed from the assault, where it did not 
result in bodily injury. Id. 


4. Under a charge of assault with intent to murder, the intent 
may be gathered from all the evidence and circumstances 
including the assault, and is a matter of fact for considera- 
tion of the jury. Td. 


5. In a prosecution for murder in the first degree it is not 
reversible error for the court to properly advise the jury re- 
specting the distinction between the different degrees of 
murder. Kastner v, State 767 


6. Where the fact of killing is shown, and no extenuating or 
mitigating circumstance is proven, malice is presumed, and 
the crime of murder in the second degree is established. 
Id. 


7. Where accused procured a2 revolver in a saloon, went fifty 
feet, fired a shot and killed a man, ran back to the saloon, 
threw the revolver on the floor, and exelaimed, “My God! 

I have killed Toin Kirkland, my best friend,” then hurried 
back to the dying man, raised his head, and.again declared 
he had shot his best friend, and that he would be hanged, 
it was held that such declarations constituted parts of the 
res geste, and were legitimate independent evidence of the 
homicidal act. Sullivan v. State..... ips qaisiets St eaeiede aereceubices 797? 


Husband and Wife. See Contracts, 3. Divorce. HoMEstTEeab, 
3, 4. 
1. A married person will ‘not be absolved from the bonds of 


868 INDEX. 


Husband and Wife—concluded. : 
matrimony by believing, even upon information apparently 
reliable, that the marriage has been dissolved by death or 
divorce. Reynolds v. Stat€.... ccc cece ccc cece cence ac eevenees 


2. Public policy forbids that the permanence of the marriage 
relation should depend upon anything so precarious as the 
mental state of one of the parties. Id. 


3. A mortgage executed by a married woman upon her sepa- 
rate property, other than a homestead, to secure her hus- 
band’s debt constitutes a valid and enforceable lien, though 
not acknowledged as required by law. Fisk v. Osgood...... 


4. A married woman may own and control both real and per- 
sonal property. Booknau v. Clark. ...060 cece cece eee eens 


5. There is no presumption that chattels in possession of hus- 
band and wife belong to the husband. Id. 


Improvements. See EJECTMENT. 
Indemnity. See PRINCIPAL AND SURETY, 4. 
Indians. See INTOXICATING Liquors, 1. 


Indictment and Information. See AssAULT, 5. FORGERY, 3. 
1. An information will sustain a conviction of a lower offense 
involved in that charged. Mulloy v. State...... Saaie nietecee-8 sioe 


2. Under see. 487 of the Criminal Code, where the crime 
charged embraces different degrees, accused may be con- 
victed of any one of the lesser degrees. Id. 


3. Section 487 of the Criminal Code, authorizing a conviction 
for an offense of a less degree than that charged in the in- 
formation extends to prosecutions for offenses subse- 
quently created. Id. 


4. An information for an assault with intent to commit great 
bodily injury, framed under sec. 17) of the Criminal Code, 
will sustain a conviction for an assault and battery, where 
proper averments disclose that such minor offense was in 
eluded in the commission of the one charged. Id. 


5. An information containing the caption, “State of Nebraska, 
Greeley County, ss.,” and charging that a designated crime 
was committed “in said county and state aforesaid,” al- 
leges the venue with sufficient certainty. Dunn v. State... 


6. Where the name of the victim of a criminal assault is the 
same in two counts of an information, the law presumes 
that the reference in both counts is to the same person. Id. 

7. Where it is necessary to allege an intent to defraud it is 
sufficient to allege that accused did the act with intent to 
defraud, without alleging an intent to defraud any particu- 
lar person or body corporate. Davis v. State........ swlereeterace 


Indorsements. See NEGOTIABLE INSTRUMENTS, 1. 
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Infants. 
An infant who hires a team of horses for a specified journey, 


and injures them by driving to another place, is liable in 
damages for the tort, though it was connected with the 


contract; and his infancy is no protection. Churchill v. 
WRU Gi ois oe Cg aistaaia a Pe aeia © eins eleN ol diasg 's SR eee erie ou teaseaa cia one 


Injunction. See FXECUTIONS, 23. JUDGMENTS, 22. RAILROAD CoM- 


1. 


PANIES, 2. ‘TAXATION, 5. WATERS, 3. 
A court of equity has jurisdiction to enjoin a threatened 
injury whenever its nature is such that it cannot be ade- 
quately compensated in damages and its continuance would 
occasion a constantly recurring grievance. Lowe v. Pros- 
pect Hill Cemetery Ass’. ... cece ee eee wees ree ee ites 


. Under facts stated in opinion, /eld that plaintiffs were 


22 


94 


without an adequate remedy at law for redress of appre- - 


hended injuries from defendants’ use of land for cemetery 
purposes. fd. 


. A petition alleging the unconstitutionality of a statute 
under which certain acts are threatened is insufficient un-, 


less there are other allegations which complete the state- 
ment of a case for equitable relief. Vebraska Telephone 
Co. v. COrnell.. cc. cece cece eens Siar nydicieiaiase a isles Sea bine se eeenes 


Insanity. See INs1RUCTIONS, 20-22. 


Inspector of Oils. See STATE AND STATE OFFICERS, 2-8. 


Instructions. 


1. 


An instruction is not prejudicially erroneous, though awk- 
ward in phraseology, and ungrammatical, provided its 
meaning is clear. Lunydonw v. Wintersteen... ccc cece eee eee 


. In a felony case it is reversible error for a court to charge 


the jury that it may find the defendant guilty if it enter- 
tain a reasonable doubt of the truth of each or all of the 
material allegations of the indictment. Atkinson v. State.. 


. Where the conclusion reached by the jury is‘right and is 


the only one permissible under the pleadings and proofs, 
it is immaterial whether the instructions of the court cor- 
rectly stated the law applicable to the issues. Booknau 
ae Ole eee eee eR er ee eee See ROO re cert 


. Where instructions correctly state the propositions they 


assume to cover and fairly submit to the jury the only 
controverted question in the case, the verdict will uot be 
disturbed. Holbert v. Chilvers...... HS guotbnal @ eiacac inlets Suniateve ce ates 


. An instruction is not erroneous for stating that a con- 


viction on either count of an information would be war- 
ranted only by proof beyond a reasonable doubt of the 
essential elements of the crime charged in such count; and 
that there might be a conviction on one count and an ac- 
quittal on the other, Dunn v. State.,... pub be bice! ter btarioreeng tata seta 
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Instructions—continued. 


6. 


7 


10. 
11. 


12. 


13. 


14. 


15. 


16. 


1%. 


18. 


Ageney. 
In a proper case failure to instruct the jury that agency 
cannot be established by mere declarations of an alleged 
agent may be error. Norberg v. PlUMIMEr... ccc ccc e eee ee 


Assuming acts, 
There is not an assumption of any fact in an instruction 
plainly professing to be a mere statement of the material 
averments of the information. Kuighis vu. Stale............ 


- In the trial of a criminal case the court is not ordinarily 


justified in assuming the existence of uny material fact 
put in issue by the plea of not guilty. Jd. 


. It is not error to refuse a proffered instruction which as- 


sumes the existence of a fact not proved. Oitens v. Fred 
Krug Brewing CO... cccccceccccesceeee eer eters aes, Utes eases Races 


Construction. 
Upon review instructions should be considered as an en- 
tirety. Chicago, B. & Q. R. Co. &. Oyster. cece eee cc ewes 


Instructions must be considered together. Phiamatee v. 
UOC: Foises eaieidlelacs acted 00,0 Meeasoas Prete se. Meo ees 8 Wind, a: oS SiG alte 


Two paragraphs of a charge to the jury, one immediately 
following the other, will be considered together, «and 
treated as one, when they relate to a particular phase of 
the case, and each is plainly complemental of the other. 
DURAN BST aioe caters ees CLO EAG Soe VULNS EA OO ae wD 


Contradictions. 
An erroneous instruction is not cured by merely giving 
another instruction stating the law correctly on the Suh: 
ject. Chicayo, B. & Q. R. Co. v. Oyster ccc cc cece cece een eneee 
Au erroneous instruction is not cured by merely giving an- 
other instruction on the same subject stating the rule cor- 
rectly. Williams v. McConaughey. .c.cccceeee seat ee eeeetsaens 
E.rcepticons and Objections, 
There must be an exception to an instruction when given, 
to obtain a review. Omaha Brewing Ass'n vu. Bullnheimer.... 


An instruction will not be reviewed where no exception 
was taken thereto at the time the charge was read to the 


410 


225 
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321 


808 


387 


jury. Walker vo. AUCN. ccc cece eee cnet e ete en ees 537 


Failure to file instructions before they are read to the jury 
is not reversible error, where a specific exception was not 
taken on that ground before they were read. Fire Ass'n 
Of Philadelphia G. RUBY... cece cece ccc ccc n cece cena ee ecereeees 


The failure of the trial court to number consecutively the 
instructions is not reversible crror if no exception was spe- 
cifically taken on that point at the time they were given. 
Kastner ve State. cagcccccccccesceccceccecceccscsses Borie 


730 
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Instructions—continued. 


19. 


20. 


21. 


22. 


ed. 


25. 


26. 


ev. 


28. 


29, 


30. 


Objections not raised by motion for a new trial cannot be 
successfully urged on review. Sullivan v. Staté.........06.. 


Insanity. Burden of Proof. 
It is prejudicially erroneous to inform the jury in a crim- 
inal case, where the defense is insanity, that want of ca- 
pacity on the part of the prisoner to understand the nature 
of the act in question, at the time of its commission, is 
necessary to render him irresponsible. Knights v. State.... 


The court in its charge may properly say that when -the 
presumption of sanity encounters opposing proof the bur- 
den is upon the state to satisfy the jury, by evidence be- 
yond a reasonable doubt, that the accused was sane at the 
time he committed the alleged criminal act. Id. 


796 


225 


In a criminal prosecution it is reversible error to instruct . 


the jury upon the question of insanity that the burden of 
proof shifts from the prisoner to the state during the prog- 
ress of the trial. Id. : 


Issues. 


. Instructions should be confined to the issues in the case. 


Williams v. MeConaughey....... bo ceGasnrea a aye tee aracionstevee aestoduet/a 


It is error to give an instruction which withdraws from the 
consideration of the jury a material issue of fact in the 
cause. Shull v. Barton........65 a sieiatelarslecnrsis- ewinieaaiwlatseaiecate 


Negligence. 
Instruction on contributory negligence held not prejudi- 
cially erroneous when considered in connection with the 
entire charge. Omaha Brewing Ass'n v. Bulluheimer........ 


Repetitions. 
It is not error to refuse an instruction the substance of 
which has been already given. Langdon v. Winterstecn...... 


After a jury has been informed that there can be no con- 
viction without proof beyond a reasonable doubt, and that 
their conclusion should be based on the evidence, failure to 
reiterate such statments in other instructions is not 


error. Dt G.. SUA v0 wads cisie ces sib oo caieieie ta eie ie 8 ccala Vie bee 


Requests. 
A party cannot predicate error upon the giving of a vague 
instruction, unless he has requested a proper one. Chicayo, 
BiG Q. R. Co. v. OY8ter. occ cece ccc cee cure cece scnccecccnccees 


A party cannot predicate error upon an instruction in har- 
mony with one given at his own request. Shiverick v. Gun- 
RIG icv G5 65S nigh open EAA A DENG ADO eS ESAT OSES Ele CR GCRR RO 


One cannot complain of an instruction stating the rule con- 
tained in an instruction requested by himself. Aastner 
V. StAC.. even cece cc en ees eisiniace e{dis.sne'eituy eine eieie eriaera a gig Sister eS 
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Instructions—concluded. 
31. A litigant should not be heard to complain that the trial 


32. 


33. 


court did not present particular features of a case to the 
jury, where he has not requested an appropriate instruc- 


tion. Philamalee v. Statc....... cai sie a aca/SNaVaieis 15, 05entonn Sia a'signs 818 se 
One requesting an instruction on a specific point cannot 


ecomMain that the court, on its own motion, gave an in- 


struction on the same subject. Smith v. Statc......... siacahere 
Theory. 
It is not error to refuse an instruction which, in its theory, 


has no support in the proof adduced. Shiverick v. Gunning, 


Insurance. See PLEDGES, 2. 


ww 


Accident Insurance. Overceertion. Lifting. 


. It cannot be said as a matter of law that the slight cleva- 


tion of a 300-pound weight by a strong man accustomed to 
lifting is “voluntary overexertion,” within the meaning of 
an accident policy exempting assurer from liability for in- 
juries resulting from such a cause. tustin v. Stundard Life 
& Accident Ins. Co..... sith ee Glo waleaiaveate soe 3g sisigretaraneis esate oacate.e 


. The term “voluntary overexertion” in a policy of accident 


insurance means conscious or intentional overexertion, or 
a reckless disregard of consequences likely to ensue from 
great physical effort. Id. 

A condition in a contract of casualty insurance forbidding 
unnecessary lifting is not broken by an act of lifting which 
was apparently reasonable and performed in the line of 
duty. Id, 


. Ina suit on an accident policy evidence introduced by plain- 


tiff held to require submission of case to the jury. Id. 


Assignment of Policy. 


. Evidence held insufficient to show an assignment of a policy 


of life insurance or of rights conferred by its provisions. 
Norfolk Nat. Bank G. BUN. ccc cee ccc eee cee ne eee eee neeees ‘ 


Change of Tittle. 


. Where insured and wife conyeyed insured realty to their 


son, and the latter conveyed it to his mother to be held in 
trust for her husband, the insuranee was terminated under 
a provision of the policy forbidding a change of title. 
Farmers & Merchants Ins. Co. v. Jeusen....... Wikas a bathe ken Mek 


Forfeiture. Waiver. Premium. 


. When an insurer has taken advantage of a forfeiture and 


has elected to treat the policy as void, the contract is at 
an end and cannot be revived, except by mutual consent of 
the contracting parties. Home Fire Ins. Co. v. Kuhiman.... 


. An inference of waiver may be drawn from any declaration 


or conduct of the insurer whieh fairly indicates that it has, 
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Insurance—concluded. 
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11. 


12. 


138. 


14. 


15. 


16. 
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with full knowledge of the facts, freely chosen to treat the 


policy, and deal with it, as a valid and subsisting contract. 
Id. 


. Where insurer declines to take advantage of a forfeiture 


after obtaining knowledge of a breach of the policy, the 
contract remains in force. Id. 

A policy providing that it shall be null if the house become 
vacant is not void upon violation of the condition, unless 
insurer chooses to take advantage of the forfeiture. Jd. 
An agent of a corporation, acting within the scope of his 
authority, may, by his declaration or conduct, waive his 
principal’s right to take advantage of a forfeiture. Id. 

A waiver, to be effective in defeating a forfciture, need not 
rest on either a new agrecment or an estoppel; and when 
once made it is irrevocable. Id. 


When an insurer has elected to treat a policy of insurance 
as void for breach of condition providing for a forfciture, 
the assured has no claim upon the company for any un- 
earned premium. I[d.......... eee ee Sistah S and at’ aha Seb dda eve oe 2% 
Forfeitures are not favored, and to be available as a de- 
fense to an action must be pleaded and strictly proved. 
Farmers & Merchants Ins. Co. t. NCW. ccc cece eee eeees 
Znemmobrances. Litigation. 
A eondition in a policy of fire insurance against an increase 
of incumbrances is not broken by a mere change in the 
form of an existing incumbrance. Jd. 
An action to foreclose a mortgage on insured property 
keld not a violation of a provision of the contract forbidding 
litigation involving such property without consent of in- 
surer indorsed on the policy. Jd. 


Interest. See MorToaces, 22. ‘TAXATION, 12. Usury. 


1. 


Where parties have agreed upon a rate of interest less than 
seven per cent for forbearance of a debt, a judgment predi- 
cated upon the contract will bear interesb at seven per 
cent. Connecticut Mutual Life Tus. Co. vo. Westerloff..cceeees 
Where parties have contracted for a rate of interest greater 
than seven per cent, a judgment which has for its basis 
said contract will bear the rate fixed by the contract. Id. 


Iuterlocutory Order. See Bian or IexcErrions, 1,2. REView, 45. 


Interstate Commerce. Sce CorronraTions, 5. 


Intoxicating Liquors. 


1. 


In a prosecution for selling intoxicating liquor to an Indian 
evidence Feld to sustain a conviction, instructions to be 
founded on the evidence, and certain evidence to be ma- 
terial and its admission not error. Tate vo, Stale. .ceccerees 
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-Intexicating Liquors—concluded. 

2. Where a license was issued, an appeal taken, license sus- 
pended, appeal determined in favor of applicant, and the 
license reissued, the licensee was entitled to repayment of 
the proportion of the license fee for the time the license 
was suspended. City of Auburn v. Mayers... ee... $e ben et eee, LOL 


3. Under see. 4, ch. 50, Comp. Stats., an unsuccessful remon- 
strator may appeal from an order granting a license to sell 
intoxicating liquors, but cannot appeal from an order over- 
ruling his protest against the issuance of a license. Muores 
VD. SUC ccc ccc cere ene c ence eee e rr ter ereescorrasececeeseres GUS 


4. The provision of the statute requiring every license board 
to reduce to writing all the testimony taken on the hearing: 
of any remonstrance and file the same in the proper office 
is for the benefit of those entitled to have such testimony 
reviewed in the district court. Id. 


Irrigation. See WarTEnrs. ‘ 


Judgments. See CORPORATIONS, 2. INTEREST. MORTGAGES, 9-13. 

: MunicipAn Corrorattons, 10, 11. PRINCIPAL AND ScuReETY, 
2. Res JupicaTa. ScHooLs AND SCHOOL Districts, 7. 
SuULRIFFS AND CONSTABLES, 3. 


Assignments. Payment. 


1. One cannot, except under special circumstances, become the 
assignee of a judgment against himself. Henry & Couts- 
worth Co. v. Malterecccccccceces ORE ae eG Bae Bisse Soha hood, Gs! 


oe 


2. Where payment has been made by one who is primarily lia- 
ble, it operates as an absolute satisfaction, though an as- 
signment be made to a third person with the intention of 
keeping the judgment alive. Id. 

3. A judgment which has been paid and extinguished by the 
owner of land upon which it was a lien cannot be after- 
wards revived for the purpcese of cutting out cther liens. 

Ld vec assegetas SS Sa Mea is eee ad wentadenea sa’ oR wen oe. 685 
Default. 
4. The default of a defendant admits the truth of each aver- 


ment of the petition aside from those of the amount of 
value or damages. Grant v. Clarke....... eee ee nnaees oseeeee 


etl 
Ww 


§. Defendant against whom judgmc:t has been rendered by 
default may, during term, and after three days from date 
of judgment, as a matter of judicial grace, ask for a new 
trial, and the request may be granted regardless of the 
form in which it is made. Bradley vu. Slater. cc... cece eee ae 54 


Dormant Judgment, 
6. A judgment becomes dormant on which no execution has | 


been issued and levied before the expiration of five years 
next after its rendition, Dillon v, Chicayo, K. & N. R. CQ... 473 


INDEX. 


Judgments—continued. 


7. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


Judgment on Pleadings. 
Where defendant pleaded part payment, and plaintiff ad- 
mitted the payment and demanded and recovered judgment 
on the pleadings, it was heid that the record supported the 
judgment. Omaha Loan & Trust Co. v. Kilton... ccc 


Lien, 


. A judgment lien binds only the debtor’s actual interest in 


land, Chicago, B. & Q. R. Co. v. First Nat. Bank of Omaha.... 
Modification. 


. Jurisdiction of a district court fo modify its judgment after 


the term is limited to the grounds enumerated in sec. 602 
of the Code. Dillon v. Chicago, K. & N. Re CO... ccc cee eee 


A district court has no power to vacate or modify its judg- 
ment after the term, on the ground that error of law had 
been comniitted by it in rendering such judlgment. /d.. 


A court of general jurisdiction possesses inherent power to 
vacate or modify its own judgments at any time during the 
term at which they are pronounced. Bradley cv. Slater..... 


The inherent power of a court over its own judgments is 
not abridged by sec. 314 of the Code relating to new trials. 
Id. 

A decree of foreclosure, after final adjournment of the 
term, cannot be changed in any essential particular without 
due notice to parties interested and an opportunity to be 
heard. Anderson vr. UeCloud-Love Live Slock Commission Co.. 


After adjourninent of the term the court retains jurisdic- 
tion for the purpose of enforcing the decree, not for the 
purpose of destroying it. fd. 


Parties, 
Persons not parties to the action held not entitled to the 
enjoyment of personal privileges accorded by the decree to 
those who were impleaded. Slattery v. Harley............-. 
Preswmption of Payment. Reviror. 
Lapse of fourteen years after entry of judgment and before 
proceeding to revive it, without issuance of execution, 
raises presumption of payment, but the presumption may 
be overcome by proof of non-payment, Wittstruck v. Temple, 


The presumption of payment arising by the lapse of time 
cannot be invoked by the judgment debtor when he has not 
tendered the issue of payment in the proceeding to revive, 
Id. 


In a proceeding to revive a dormant judgment the defeud- 
ant may interpose as a defense that such judgment is void 
on the ground that the court entering it had no jurisdiction 
over his person. Id, ; : 
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Judgments—concluded. 


19. 


20. 


al, 


22. 


23. 


Superscdeas. Sct-Off. 
A judgment which has been superseded and is pending for 
revicw cannot be pleaded as a set-off in another action be- 
tween the same parties. Spencer v. Johnston........- esas ¢ 


Void Judgments, Injunction. 
A judgment which the court had no authority to render in 
any case, under any circumstances, is void for want of juris- 
diction. Finders v. Bole... ccc cece cecenseeeeceneeeeeeeneene 
A decree of the county court assuming to vest in a widow 
the absolute title to a homestead selected from the lands of 
her deceased husband is void. Id. 


A court of equity will not grant relief against an irregular 
or void judgment unless it appears that there is a defense 
to the action in which the judgment was rendered. Mc- 
Brid@ wv. WARCHCIG. ccc cca cee cece cece teen cent een neeteneans 


Where summons was served on defendant within the time 
limited by statute, a judgment against him is not void be- 
eause the sheriff failed to make his return during the life 
of the writ. Graves v. Alacfarland..... iievdide's bewase Wo belay sseisiaiess 


Judicial Notice. See EVIDENCE, 9. 


Judicial Sales. Sce EXEcuTIONS, 23. GUARDIAN AND WARD. 


Jurisdiction. See JupGmENTS, 18. REMOVAL oF CAUSES. REVIEW, 


Jury. 
dy 


57-59. 


See REVIEW, 29. 

Misconduct of jurors in visiting and examining the locality 
of an accident, without permission of the court or knowl- 
edge of the parties, is not ground for setting aside the ver- 
dict, where it is disclosed that such view did not influence 
the finding. Chicago, B. d Q. R. Co. v. Oyster. ccccceeeceene 


. An opinion formed from newspaper reports and general 


rumors may not disqualify a juror who states that he can 
render a fairy and impartial verdict upon the evidence. 
Ward vB. Slate. cece ccc cece c ceca neereneeeeceees ee eee eee eecees 


. In ruling on a challenge for cause the court may consider, 


inter alia, the appearance and actions of the juror during 
the examination. Id. 


. A ruling on a challenge for cause will not be disturbed on 


review unless clearly wrong. Ld... eecceeaees Rive Aye dergneahone sce . 


Laches. See EMINENT DOMAIN, 4. 


Landlord and Tenant. See PAYMENT, 3. 


Larceny. 


1. 


A general verdict of guilty of larceny from the person is 
fatally defective where the value of the property is not 
stated, Hulnes t, Slate. cag escaars ee ecade ong eayenenta ces 


44 


58 


442 
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Larcen y--eoncluded. 

2. While an instruction defining larceny is erroneous which 
omits to charge that the taking must be with a felonious 
intent, the instruction need not use the word “felonious,” 
if words of equivalent import or meaning are employed. 
Philamalee vi State. .cceece cree cece nec eeeceeenennnens te eeeees 320 


Lettcrs. See EVIDENCE, Ws 


Liens. See ATTACHMENT. CHAYTTEL MORTGAGES. JUDGMENTS. 
MorTGAGES. ‘TAXATION. 


Limitation of Actions. See EMINENT DoMAIN, 4. MECIIANICS’ 
Liens, 3. 
1. The statute of limitations begins to run against a contract 
of guaranty the moment an action accrues thereon. Cuwm- 
MING Vi TibDCtlS. occ cece cc nc ence reece nen eee ee ne neces eneneeee 318 


2. An action on contract set out in the opinion, guarantying 
the payment of a note, held barred in five years from the 
maturity of such note. Id. 


3. An action to recover on an implied assumpsit is barred at 
the expiration of four years after the cause of action arose. 
Markey v. School District.......... ab Gigis Saleen e Bare ee heel cease 480 


4. Action to recover a sum of moncy alleged to be due upon 
an open account held not barred by the statute of limita- 
tions. Sibley v. Rie... ccs cececeeeene wena aaa Gatos ehanacecsarsuecee * TOO 


Mandamus. 
1. A litigant’s right to the allowance of a bill of exceptions 
ermobracing the evidence on application for an interlocutory 
order may be enforced by mandamus. Slate v. Diekinson.. 56 


2. A judge may be ordered to fix the amount of a supersedeas 
allowed by statute. Stale U. PAWECIE. coc ccc cece ence rec eeees 371 


3. A judge will not be mandamused to allow a supersedeas 
resting in his discretion. /d, 


4. It is reversible error to grant a peremptory writ upon the 
pleadings alone, where a material averment of the appli- 
eation has been denied by the answer. Woodward vo. Slate.. 598 


5. Approval of an official bond will not be enforeed by man- 
damus where the application fails to show that the bond 
was executed by sufficient competent sureties. Jd. 


6. Where it does not appear that a saloon license was granted 
over remonstrator’s protest, he eannot by mandamus com- 
pel the license board to reduce to writing and file in their 
office the testimony taken on the hearing of the remon- 
strance. Afoores v. State... ..eeeeee oaS ee) nie 254) Sele bree abs eee 608 


Marriage. See HUSBAND AND WIFE. 


Master and Servant. 
Appliances. Machinery. Road-bea. 
3. A railroad company is only required to exercise reasonable 


878 


INDEX. 


Master and Servant—concluded. 


10. 


and ordinary care and diligence in furnishing its employés 
a reasonably safe road-bed, machinery, and appliances. 
Chicago, B. & Q. BR. CO. t. OYStEr occ ec cece cence cece eeeene 


. The law does not impose upon a railroad company the ab- 


solute duty of providing a reasonably safe roadway, but 
makes the company liable for negligence in that regard, 
Id. 

Injury to Servant. Evidence. Negligence. 


. Testimony describing positions of decedent and an engine, 


shortly after the accident, held admissible as res yesta. Td. 


- In an action against a master for personal injuries testi- 


mony in relation to transactions between plaintiff and de- 
fendant after the injury, and the opinion of a third person 
as to defendant’s mistreatment, eld incompetent. Omaha 
Brewing Assen ve Bullnneimer sc. ccc cece ccc eee cece ween eens 


. That, a section-crew remained on a railway track to re- 


move their hand-car and thus prevent a collision with an 
appreaching train will not alone establish contributory 
negligence on part of the crew. Dailey uv. Burlington d& M. 
R. RR. Go....... Mota Leiaeets ane eee eaaa sen eee Mees Oe Te ueS 


Rules of Master. 


. A railroad company’s rules of which an employé had no no- 


tice Iicld not binding on him. Chicago, B. & Q. R..Co. v. 
OUSCCT - favecn elec tete ein eta aie Caras eS seh tgig BO e: wiles e! Sleiere 8 Fac tee were wees 


Fellow-Servants. 


. Where a master insists that a servant was injured throngh 


negligence of a fellow-servant the burden is on the master 
to prove it. Id. 


. Ina suit for damages for death by wrongful act it is doubt- 


ful whether a master’s claim that the accident was ocea- 
sioned by the negligence of a fellow-servant of decedent is 
available without being pleaded. Jd. 


. Fvidence held not to show that an employé causing an ac- 


cident was a fellow-servant with plaintiff's intestate. Jd. 


Risks of Employment. 
An employé assumes the ordinary risks of his einployment. 
Dailey v. Burlington & M. RoR. CO... ci ccc ccc ence wees 


Mechanics’ Liens. 


1. 


3. 


A finding of the trial court upon conflicting evidence as to 
the amount due upon a mechaniec’s lien will not be dis- 
turbed unless clearly wrong. Henry & Coatsworth Co. v. 
HU Cr eS 8 nbd aeicua aie Saeed, Sees 8 oS OSES BS sas Hee oa Rs tas 


. An architect is entitled to a mechanic’s lien upon a building 


which has been constructed in accordance with plans pre- 
pared by him under contract with the owner. Jd. 


Where labor or material has been furnished by a party 


387 


396 


396 


686 
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Mechanics’ Liens—concluded. 
under distinct contracts, the claim for a mechanic’s lien 


under each contract must be filed within the time limited 
by the statute for that purpose. Id, 


Merger. 

Whether a merger results from the possession by the same 
person at the same time of two estates of different rank 
in the same property depends generally on the intention of 
the owner. Longfelloto v. Barnard... cc ccc ccc ce ween ween een eee 


Mistake. See Execurions, 21. 
Mob. See ASSAULT, 1. ; 
Mortgage Foreclosure. See EXECUTIONS. 


Mortgages. See FRAUDULENT CONVEYANCES, 1, 3. Husnann anp 
WIFR, 3. INSURANCE, 16. MtrrcER. PrLepars, 1. Usury, 5. 


Consideration. 

1. A pre-existing debt already due is a sufficient consideration 
for the execution of a mortgage securing the same, Long- 
felloww BV. BAPNATL. 6 ccc cece eee eee teen eect en nnnee 

Conveyance of Land. Assuming Debt. Deeds. 

2. Where a deed recites that grantee assumes a mortgage 
against the premises, he is personally liable to mortgagee 
for the amount of the mortgage debt. Martin v. Humphrey, 

3. Mortgagee contracting with mortgagor to take care of 
other liens on the property may purchase and take an as- 
signment of a lien thereon and on other property, and may 
afterward assert such lien against the other property, 
though mortgagor was legally bound to discharge the lien 
against it. McBride v. Wakeficld. cc cece cece cece ener ee nenes 


4, A decd, for which no valuable consideration has been given, 
is not entitled to take precedence of a prior unrecorded 
mortgage of which the grantee in such deed had no actual 
motice: FISh @) O8G60ds 65a ck 055 65095 Sens DEH E eR eee 


. Evidence reld snfiicient to sustain a finding that the parties 
to a deed absolute in form intended it as a 1_ortgage. 
Wilde V. HOMAN. 6. mc ccc cette nee e ete t tee etn eeenes 


Default. Right to Deelare Debt Due. 

6. When authorized by the terms of the mortgage, mortgagee, 
after default in payment of interest, may declare the entire 
debt due and foreclose without previous notice to wort- 
gagor of the election to do so. Connecticut Mutual bife Ins. 
Co. vo. Westerhoff..ccerecccnee Bet gtai'eid Srolets wi auecnets pis Seah eR Seas shied ace 


7. Mortgagor’s failure to pay taxes he'd such a breach of 
the mortgage as to authorize foreclosure, though the 
debt, by the terms of the mortgage, had not matured 
and mortgagee had himself paid the taxes. Jart-uff v. Hall, 


aw 


8. Where a mortgage note provided that the entire debt 
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‘Mortgages—continued. 


10. 


11. 


12. 


13. 


14. 


16. 


17. 


18. 


19. 


20. 


should become due, at the option of the holder, in case a 
negotiable interest note should remain unpaid for ten days 
after its maturity on May 1, such option was held prema- 
turely exercised May 13. Id. 


Deficiency Judgments. 


. Failure to determine by decree of foreclosure an issue ten- 


dered as to defendant’s liability for a deficiency judgment 
does not render the decree interlocutory or erroneous, or 
invalidate the sale. Brown v. JONNSON. 0... cc ccc ence ene e ees 


Defendant’s liability for a deficiency judgment may be 
litigated after the coming in of the report of sale. Jd. 


A deficiency judgment against a purchaser of mortgaged 
premises is not void because the personal liability of such 
purchaser is not shown by the petition, but it is sufficient 
if the fact is disclosed by the answer of the mortgagor who, 
claiming to stand in the attitude of a surety, demands ex- 
oneration. Graves v. Macfarland. oc. ccc cece cece ee eee Rewesee 


Prior to 1897 the conrt, in a foreclosure suit, was author- 
ized to render a deficiency judgment against a purchaser 
who had assumed and agreed to pay the mortgage. /d. 


Jurisdiction to render a deficiency judgment under sec. 
847 of the Code did not depend on notice other than that 
of the original summons. Jd. 


Foreclosure. Pleading. Fvidence. 
The owner of a mortgage debt may foreclose the mort- 
gage for the unpaid interest coupons, subject to the umma- 
tured principal of the debt. Omaha Loan & Trust Co. v. Kil- 
LON = 0 sachs gle Pca Sie eaters, 6nd oun ale esRionaln Sara iole nia, .ahe 9 lg Slbvela ses gelaseie's ie ote 


. In foreclosure for failure to pay an interest coupon, an 


averment in the petition that plaintiff had assigned the 
unmatured principal note is immaterial, and need not be 
yy keh 10 Oe ) 


Note and mortgage when introduced in evidence are not 
sufficient to sustain an allegation that no action at law 
has been instituted. Kirby v. Shrader......... iia dake ieee Rave 


Where the answer in a foreclosure suit is a general denial, 
plaintiff is not entitled to relief without proof that No ac- 
tion at law has been brought for recovery of the debt. Id. 
Miller Vv. NicOd€MuUsS.. cc ccecccccceccvecccce ee eeenncercccceeas 


In foreclosure defanlt in payments held admitted by the 
answer. Connecticut Mutual Life Ins. Co. v. Westerhoff...... 


In foreclosure an essential averment of the petition is that 
no proceedings at law have been instituted for collection of 
the debt. Miller v. Nicodemus... 0. cece cece cece eeneeeecees 


In mortgage foreclosure postponement of further litiga- 
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Mortgages—continued, 


al. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


tion of an asserted lien he?d not improper or erroneous. 
Bradfield vw. Seal. ccc ccc ccc cece cence cece cee enecene anbed acaceua Je 


Interest. 
An interest coupon providing for higher interest from 
maturity than is exacted on the principal may be enforced. 
Connecticut Mutual Life Ins. Co. v. Westerhoff..... Stacie exeleaiene 


. In a note and mortgage a provision that the debt shall bear 


a higher rate of interest in case of default in payment of 
a coupon is in the nature of a penalty and will not be en- 
forced. Id. 


Mechanic’s Lien. Priority. 
The lien of an ordinary mortgage is not subordinate to 
mechanics’ liens, merely because the money which it was 
given to secure was loaned for the purpose of improving 
the mortgaged premises, and under an express contract 


that it shall be so used. Henry & Coutsworth Co. v. Halter.. 
Payment. 

Evidence of payment. Miller v. Stevenson.........00. eeseee 
Receivers. 


The remedy of appointing a receiver to take charge of 
mortgaged realty in a foreclosure suit is not applicable 
where the property is the homestead of mortgagor. Chad- 
ron Loan & Building Ass’n v. Smith........ Sia'inia 66 ees eis Wiarsievera te 
Daune V. HQUserssccccccacccccccscccccccvecnsceccecseeceeees 


A receiver will not be appointed on foreclosure when tle 
debtor is insolvent, merely because the property at some 
future time may become insufficient to pay the mortgage 
debt. Laune v. Hauser. ..ccc cece cece cece eee eee 08s oe oleae 


Redemption. Accounting. ‘ 
On a bill to redeem from a mortgage on vacant land which 
has no rental value, the mortgagor cannot, in the account- 
ing, receive credit for either use and occupation, or for in- 
terest in lieu thereof. Bowryeois U. GAPOn... ccc ccc ee see e ees 


On a bill to redeem from a mortgage, mortgagor will not 
be credited on the accounting for a depreciation in value of 
the mortgaged property during a period when the mort- 
gagee was resisting redemption and claiming absolute own- 
ership. Id, 


In a suit to redeem land conveyed by deed intended as a 
mortgage to secure grantee’s advances and expenses in 
protecting .the property while it remained in his control for 
sale or exchange, it was held that plaintiff was chargeable 
with suis paid by defendant in satisfying liens, in making 
repairs, and in efforts to sell and rent, and with comnuis- 
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sions for exchange of property and with taxes paid on . 


property received in exchange. Id, 
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Mortgages—concluded. 


30. 


31. 


32. 


Motions, 


A 


A junior incumbrancer is entitled to redeem a senior in- 
cumbrance and to an assignment of the security redeemed. 
Anderson v. MceCloud-Love Live Stock Commission Co......-. 


Reicase. 
A release of a mortgage which recites that the entire debt 
has been paid, but releases only a portion of the mort- 
gaged property, is not conclusive evidence of the fact re- 
cited. Id. 


Release by a senior mortgagee of a portion of the mort- 
gaged property will, if made with notice of a junior m ort- 
gage, operate in favor of the junior mortgagee as a satisfac- 
tion of the senior mortgage to the extent of the value of 
the property released. Jd. 


PN eee Meer eee 


motion which cannot be sustained substantially as made 


may be overruled, First Nal. Bank of Chadron v. lingelbercht, 
Dobry cv. Western Mfg. G0... ccc ccc ccc neces alee ayaceiehovarawe Secs welt 
DED? Vi TOYO oie 85 wine sie le as 6.81 Dis. 56 Goes’. Ve gia a wee A OAS AOS 


Municipal Corporations. See ScHooLs AND ScuooL DisTRicTs. 


1. 


. The word “may,’ 


Uquatization, Notice. 
Notice of the sitting of the city couneil as a board of 
equalization under section 21, chapter 13, Session Laws 188y, 
by publication for at least six days prior thereto is an 
indispensable prerequisite to legal action. Wakeley v. City 
OF SOM GIG wets ose Bie eee bis Shee Sie Fes SS aew whe oie fo ele a RS aha Chania 


Mayor. Tnetigibility. 


. In case of ineligibility of the. person receiving the highest 


number of votes at the first general election for mayor, 
under the Omaha charter of 1897, the president of the coun- 
cil should exercise the office, and not the former incum- 
bent. Slale v. MUGres. ccc ccc cc cece een eee eee cece eens 


Ordinances. 


. An ordinance imposing an occupation tax, but providing 


only an illegal method for its enforcement, Ield inoperative. 
City of Omaha v. LAP. ce ccc ccc cece cece ence ete e cence 


> in an ordinance providing that notice to 


build a sidewalk may be personally served on the property 
owner, should be construed as “must.” Doane v. City of 
OMAN ...eee piaisleraa'4, Oe polars oie’ Reine aie eisiate as ne esa Tee years Sina . 
Yates vu. City of OMdhQ. 0... ccc cece ewe rece eee e neotenic 


Taxation, Illegal Assessments. Sates. Judgments. 


. In absence of statutory authority a city of the metropoli- 


tan class cannot be required to refund money received from 
a purehaser of real estate at a sale made thereof by the 
county treasurer for illegal special assessments or taxes 
imposed by the city. McCague v. City of Omaha............ 
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Municipal Corporations—concluded. 


6. 


10. 


11. 


12. 


13. 


Sections 69, 94, ch. 12a, Comp. Stats. 1889, and sec. 144, ch. 
77, do not authorize the recovery from a metropolitan city 
of moneys received by it under a tax sale made to enforce 
the collection of illegal special taxes levied by the munici- 
pality. Id. 


. That an owner of adjacent property signs a petition for 


paving a street in a prescribed manner does not furnish 
grounds for the, presumption that petitioner assents to ir- 
regular or void proceedings of the city council in the per- 
formance of such duties as may devolve upon it after the 
pavement shall be completed. Wakeley v. City of Omaha.... 


. A void special assessment is not validated by the mere fact 


that payments thereon have been voluntarily made. Id. 


. One enforcing the lien of special assessments must estab- 


lish their validity. Wartsuff v. Hall....c ccc eee Sale d lea -earerate 
Grant v. Bartholomew... ccc cccccccccevececsesees - 


By art. 6, ch. 77, Comp. Stats., power is conferred to levy 
taxes upon the taxable property of a city to pay a judgment 


rendered against the corporation. Dawson County v. Clark... 7 


A tax may be levied to pay a judgment against a city hav- 
ing less than 5,000 inhabitants, or a village, though the 
maximum amount of taxes authorized by statute to be as- 


sessed for general corporate purposes has been imposed. 
Id. : 


Proof held insufficient to show that certain special taxes 
were assessed and levied as directed by statute. Grant 
VM. Bartholometl.. ccc cccccceccccees seeeees os 
Joining in a petition for paving a street does not waive the 
statutory mode of assessing and levying taxes to pay for 
the improvement. Id. 


Murder. See LfomIciDE, 


Names. See CORPORATIONS, 7. 
Identity of name ordinarily affords a presumption of identity 


of person. Dunn v, State 


Negligence. See Carniers, 6. DEATH BY Wronarun Act. Mas- 


1. 


TER AND SERVANT. 
In an answer a general allegation of contributory negli- 
gence is good as against a demurrer ore tenus. Chicago, B. 
& Q. R. Co. v. Oyster 


. A general averment that defendant was negligent, without 


setting ont the negligent acts or omissions, is sufticient, 
unless the petition is attacked by motion. Union P. R, 
GO, Us VINCE. coc ccc ccc cec ec cce sce t ene ce sas cneesseeaesenees 


. One negligently exposing himself to danger may recover 
damages from another who negligently injured the former 


een eee Seem mere ee nne 


245 


839 


807 


172 


884 


INDEX. 


Negligence—concluded. 


after discovering his exposed position. Dailey v. Burlington 
COM ORE RS CO es ei Boe eee Se bE OM AES Gales oes CEE SSS eS 


. One injured in prudently attempting to avoid the negligent 


and dangerous act of another may recover from the latter 


damages for the injury. Hllick ve Wilson... ccc eee cece : 


. Rulings in giving and in refusing instructions held not er- 


TONGCOUSS (Les .ctescsedies s aiassiete so Ries 8 OS SEGA S se WETS 


. Whether an injury is directly caused by an act or arises or 


flows from the act proximately or naturally is a practical 
Pp 
question rather than a theoretical one. [d.........0...000. 


. Whether negligence and peril existed, and whether an at- 


tempt to avoid such peril was prudent and reasonable, 
held questions for the jury. Ld... ccccc cece ceeceseee ec eeece 


Negotiable Instruments. See Guaranty. PurpcrEs, 1. SeT-OFrr 


1. 


AND COUN'TTER-CLAIM. Usury. 
Where plaintiff's averment of ownership by indorsement 
is denied in a suit on a note, introduction of the note in 
evidence, without referring to the indorsement, docs not 
establish plaintiff's right to recover. Grant v. Clarke...... 
A debtor is entitled to days of grace on a negotiable coupon 
interest note. Hartsuff v. Hall. cc ccc ccc ccc ccc ccc ae ec ecece 


. When the owner and holder of a past due negotiable note 


receives payment thereof from the maker or other person 
liable thereon, the obligation is extinguished, and if it be 
afterwards transferred to another, the transferee will ac- 
quire no better title or greater right than the transferrer 
possessed, MO0t U. PASE... ccc cece cee cect eee ene ee nees 


. Evidence held to sustain a finding that plaintitf and his as- 


signor purchased the note in suit after maturity, and that 
nothing was due on the note when the action was brought. 
Davis V. CULO. car cccevecssarecccneeesecseveasssseaaceneces 


Evidence feid to sustain a finding that a note had been paid 


before an alleged assignment of the note had been made. 
ROOE V5 LOSE. iii ieee tite anaes ne Lae ede EEG ee RENE pole Ow T Ss 


. Evidence showing defendant stated in a conversation with 


plaintiff that defendant did not execute the note sued on, 
held erroneously excluded. Johnson v. Opfer 


Newspapers. See TELEGRAPH COMPANIES, 


New Trial. See ReviEw, 60-68, 


1. 


2. 


In an action for damages for death by wrongful act miscon- 
duct of jury in examining the place of the accident with- 
out permission of the court or knowledge of the parties, 
held not sufficient cause for granting a new trial. Chicago, 
B.& Q. R. Co. v. Oyster. cccccccccee ine ee 


Where parties jointly move for a new trial the court will 


396 


584 


585 


417 


498 


266 


498 
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New Trial—concluded. 


overrule the motion unfess all are entitled to the relief de- 
manded. Spencer v, JORNStOR. 0... ccc ce eee cen eee 44 


3. Sufficieney of petition to state a cause of action may be 
raised on motion for a rehearing. Slate v, Mloores.......5-+ 285 


4. A motion filed after final adjournment of the term is with- 
out force. Doolittle v. American Nat. Bank... ...cccc eee eee 454 


5. It is not error for the court to strike from the files a mo- 
tion for a new trial filed after the time limited by the 
statute for that purpose. Nelson v. Barmland Security Co.. 604 


6. A motion for a new trial on the ground of newly-discovered 
evidence should ordinarily be supported by the affidavit of 
the party making the upplication, as well as by the aflidavit 
of his attorney. Draper v. Tuylor..... olerelst nero tolavale. gees cree 187 

7. In support of a motion for a new trial on the ground of 
newly-discovered evidence the affidavit of the new witness 
should be produced or its absence accounted for. fd. 


Notice. Sce BILt oF EXcEPTions, 3, 4. GUARDIAN AND WARD, 6, 
SUMMONS. TAXATION, 9. 
Nuisance. 

1. The objeet of an action to enjoin a private nuisance is to 
prevent defendant from using his property in such a man- 
ner as to disturb the plaintiff in the reasonable use and 
occupancy of his property, and a tenant for life may main- 
tain such a suit. Lowe v. Prospect Hill Cemetery Ass’n...... 94 

2. A use of property whereby the owner works an irreparable 
injury to property of a neighbor, or violates the laws of 
decency, or deprives. another of the reasonable and com- 
fortable nse of his property, or endangers health and life, 
is a private nuisance, and may be enjoined. Id. 

3. To enjoin a private nuisance it must be established by sat- 
isfactory evidence that the injury threatened would proba- 
bly result. Id.. 

4, Evidence feld to sustain a finding that appellants’ use of 
grounds for cemetery purposes would probably result in 
contaminating the wells of appellees, thus endangering 
their health and lives. Id. 


Oath. See GUARDIAN AND WARD, 5. — 
Objections. See WITNESSES, 4. 
Occupying Claimants. See HJECTMENT. 


Office and Officers. See CoUNTY JUDGE. EVIDENCE, 14, 15. Mv- 
NICIPAL CORPORATIONS, 2. SHERIFFS AND CONSTABLES. 
STATE AND STATE OFFICERS. 
1. A public officer is required to perform the duties of his of- 
fice, however onerous they may be, for the compensation 
fixed by law. State v. Meserve...csecersreesceverecerenceres 45) 
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Office and Officers—concluded. 
2. The law authorizing the appointment of an officer and re- 
. quiring him to give a bond is constructively incorporated 
into the bond when executed, and the validity of such law 
is affirmed by the signers of the bond. Bluco v. Stute...... 


3. Bonds of county officers must be joint and several in form. 
OUAIE 0) DOUGAS s Giese assole Rin oikce Ca sie else BW Ce WH wae a AMO ha OO 


4. In an action on an official bond for damages for breach of 
the obligation it will not be adjudged void because joint 
alone, but will be held good to the extent it complies with 
statutory requirements in regard to form. Jd. 


5. Where an officer holding for two terms fails to account for 
money received during the first term, the date of the mis- 
appropriation not being shown, the presumption prevails 
that the money continued in lis official custody until proof 
is adduced to the contrary. I[d...... cece cece cece eee ees 


6. Under sec. 17, ch. 10, Comp. Stats., an officer having public 
funds or property in his control, who is re-elected, should 
not have his bond approved until he has produced and fully 
accounted for sueh funds and property. Woodicard v. Slate, 


hd 


Section 17, ch. 10, Comp. Stats., providing that an officer 
who has been re-clected shall not have his bond approved 
until he has accounted for the public funds in his control, is 
mandatory, and applies to a county treasurer elected as 
his own successor. Id. 


Oil Inspector. See STATE AND STATE OFFICERS, 2-8. 
Orders. See ASSIGNMENTS, 1. 
Ordinances. See MuUNiIciraAl CorPORATIONS, 3, 4. 


Parties. See ATTACHMENT, 1. Cuatten Morrcaces, 5-7. DEATH 
BY WRONGFUL Act, 39 4. Dieens, 3. Evipencr, 4. Jupa- 
MENTS, 15. REPLEVIN, 5. SCHOOLS AND Scuoot Dis- 

TRICTS, 6. 
1. An action should be brought in the name of the real party 
in interest,—the person entitled to the avails of the action. 
Union BP. BR. Cor v. ViInCCnt. ccc cece eee c ence eee nee en nena enone 


2. Where plaintiff in his petition makes a person a defendant 
and alleges that he refuses to join as plaintiff, the reason 
for such refusal need not be stated. fd. 

8. Defect of parties plaintitf, appearing on the face of the pe- 


tition, is waived unless raised by demurrer. Jd.........4.. d 


Party Walls. 
Owners of a party wall, built at joint expense, are not tenants 

in common, but each owns in severalty the part thereof 
situated on his own Jand, with an easement of support From 

the other part, Shirerict vp, GUnnings scores 


rerereretrtrrese 


598 


173 
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Payment. See JUDGMENTS, 16, 17. MUNICIPAL CORPORATIONS, 8. 
NEGOTIABLE INSTRUMENTS, 3. Usury, 2, 3. 


1. Evidence as to payment of mortgage. Miller v. Stevenson... 305 


2. Where payment is pleaded in an action on an account, the 
jury may consider evidence in regard to prior related trans- 
actions between the parties, to aid in determining whether 
the plea is sustained. Ottens v. Fred Krug Brewing Co....... 331 


3. A receipt for rent for a particular month is presumptive 
evidence that the rent which previously accrued has been 
paid. Id. 


4, A bank check in the usual form is not, even when paid and 
returned to the drawer, an acknowledgment that the 
money therein mentioned has been received for, and ap- 
plied to, a particular purpose. Id. 


Penalty. See Fase IarrisONMENT. 
Physicians and Surgeons. See EVIDENCE, 16. 


Pleading. See Carriers, 4, 5. DEATH BY WRONGFUL ACT, 5, 7. 
EvIpENCE, 4, 5. FRAUDULENT CONVEYANCES, 7 Insunc- 
TION, 3. JUDGMENT, 7 MANDAMUS, 5. NEGLIGENCE, 2. 
Partirs. SALES, 1. SHERIFFS AND CONSTABLES, 2, 
VENDOR AND VENDEE, 3. 
1. Ultimate or issuable facts to be established should be al- 
leged in a pleading. Markey v. School District.........+...+ 479 


. Yo “set out” means to recite or state in full. First Nat. 
Bank of Chadron v. EngelDercnt. oc cccee ccc ceneccecscececveces 639 


Accord and Satisfaction. 
3. Answer in the nature of a plea of accord and satisfaction 
held not to state a defense. Van Housen v. Broehl.........- 348 


nw 


Allegations Undenicd. 
4. It is not necessary to prove undenied allegations. Bradficld 
DM. SQwall..ccccsccceeees peed Sidecar ea eeeeee Sdeaved neds Seeas ee 637 


Amendments. 
An amendment may be allowed, where it does not change 
the issues, nor affect the quantum of proof. Cate v. Huteh- 
ANSON .ceaveaccees ee sevees 232 


5 


; Conclusions of Law. 
6. The averment of a mere conclusion of Jaw in a pleading will 
not be taken as admitted by the filing of a general de- 


murrer. Markey v. Schuol District. ........cc cece ence eee ees 479 
7. Conclusions of law in a pleading will be disregarded. 
Woodward v. State... cccccccccceecese cee c ence conse eeeeeeeenes 598 


Confession and Avoidance. 
8. A defense in the nature of a confession and avoidance, to 
be available, must be pleaded. Lowe v. Prospect Hill Cemetery 


ASSN poogecevecevoennererergesertrrcerererseaerererrrergerere 95 
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Pleading—continued. 


9. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


1%. 


18. 


19. 


Copy of Instrument. 
The proper method to require plaintiff to attach to his pe- 
tition a copy of the instrument sued on is by motion. First 
Nat. Bank of Chadron v. Hingcetbercht.... ccc ccc cee ctw cence 640 


A. petition disclosing a cause of action is not open to at- 
tack by general demurrer, or to the objection that it is 
insufficient to support a decree, because plaintiff failed to 
attach to the pleading a copy of the instrument upon which 
the action is based. Id. 


Definitencss and Certainty. 
One cannot predicate error on the refusal to require the 
pleading of the opposite party to be made more definite 
and certain where prejudice has not resulted from the rul- 
ing. Chicago, B. & Q. PR. Co. v. Oyster. ccc ccccscecacanccences * 2 


Demurrer. 
A deiwurrer admits all that may be implied, by reasonable 
and fair intendment, from statements of the pleading as- 
sailed. Dailey v. Burlington & M. R. Ro CO... cece cece cece ene 397 


Tneonsistency. 
In a suit on an account for services an answer containing 
a general denial and averring that the charges are unréa- 
sonable aud unjust does not present inconsistent defenses. 
Cate v. HUtchinson.. cc cccccccccccccecceaenccncenteeeteeeeenes 232 


A defendant may plead as many gronnds of defense as he 
may have, provided they are not so repugnant that if one be 
true another must be false. Id. 


A motion to compel a defendant to elect upon which of 
two inconsistent defenses he will proceed to trial comes 
too late after issue has been joined by filing a reply. Ver- 
non v. Umion Life INS. CO... cccc ccc cc ccc eer wccvcccvencsecene 494 


Petition. Sufficiency. 

Failure of plaintiff to show a right of action in himself may 

go to the sufficiency of the pleading to state a cause of 
action, and may not be waived by failure to demur for 
want of capacity to sue. State v. Moores........0.. cece eeeee 285 
Sufficiency of a petition to state a cause of action, when 
the defect is substantial, is open for consideration through- 
out the proceeding, and may be raiscd on motion for re- 
hearing. Jd. 

Insufficiency of a petition to state a cause of action may 

be raised for the first time in the appellate court. Kemper 

V. RENsSNQW... caer seccccceceeserteerseenaee wardigeaialacs eecoeeee O13 
Turner-Frazer Mercantile Co. v. Renshaw........ ccccceccsces 515 


Separate Statements. 
Where distinct causes of action are blended in the petition, 
the only appropriate remedy is a motion for an order re- 
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Pleading—concluded. 


20. 


quiring a separate starement and designation. Chicago, 

Reb POR: COV. ONG. oka wie tae ween eas bape a ebdens 
Variance. 

There is a variance between allegations that claims were 

allowed against an estate and proof that the claims were 

presented but not adjusted. /lofmann vu. Tuchker........064. 


Pledges. See Usury, 5. 


1. 


Where notes secured by mortgage are pledged as collateral 
security and the mortgage is foreclosed by pledgee, who 
purchases the realty at the judicial sale with intent to 
acquire title thereto, pledgor inay aflirm the sale, demand 
credit for the amount bid, and, if in excess of the debt, 
recover the balance. Moss vu. BUPKCP. Loci cece cee eee eens 


. In a ease involving a wife’s pledge of policies of insurance 


on the life of her husband to secure his debts, the evidence 
was held sufficient to support a finding that the contract 
authorized extensions of tine for payments, and that the 
extensions whem made did not release the pledge. first 
Nat. Bank of Omaha v. Goods. cervcccccccnccccecccesees Bears 


Police Powers. See Carriers, 6, 


Possession. See VENDOR AND VENDEE, 7. 


Preferred Claims. See BANKS AND DANKING, 12. 


Preferring Creditors. See Corvorations, 2-4, 


Presumptions. See FivipENnch, 13-15. 


Principal and Agent. See Facrors and Brokrns. INSURANCE, 


1. 


11. MORTGAGES, 29. VENDOR AND VENDER, 5. 
Evidence held to present a case for the jury, on the theory 
of an agent’s implied or apparent authority. oughlon v. 
POU ic Rina Sa iS WG IE TG FR aA MINS AEE BE Rees HEAR ob aie EES 


. The rule that an agent's knowledge is imputed to his 


principal does not apply where the agent is engaged in an 
independent fraudulent scheme without the scope of the 
agency. Id, 


. Agency cannot be established by mere declarations of an 


alleged agent. Norberg vi PUMME. .. cece cece cence eee 


. A prineipal cannot adopt the beneficial part of his agent’s 
“unauthorized contract and repudiate the remainder, dlar- 


bith ve HLUMPNIEY cc ccc cece reese wre ne need eee renee neeceaves 


. An agent cannot bind his principal beyond the limits of his 


actual or apparent authority; and the declared willingness 
of a principal to ratify a conditional. contract will not 
operate as a ratification of an unconditional contract of 
which he is ignorant. Henry & Coatsworth Co. uv. Halter.... 


xrincipal and Surety. See EsTorre., 3, IterLevin, 4. 
1. In ap action on the bond of a public officer the sureties 


239 


457 


402 


360 


410 


414 
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Principal and Surety—coneluded, 
cannot successfully defend on the ground that the money 
which their principal missappropriated was received by 
him for official acts irregularly performed. Blaco v. State.. 


beg 


Failure of the clerk of the district court in entering judg- 
ment against principal and sureties to make the entry 
show who are sureties is reversible error, Id...ceeee sees 
Failure of a creditor to prosecute « claim against the es- 
tate of & deceased surety does not release co-sureties. 
Clark v. Douglaus..... Steeal oh ae anaan ahaa ahivSlaigrecs s Buys a rewtiera ers 


ad 


4, A mortgage given to indemnify a surety or guarantor is in 
legal effect a security to the owner of the debt, even 
though he did not originally rely on it or know of its exist- 
ence. Lengfellow vu. Burnard......... eg OSCE DA fale tiers he e's 

Process. See Summons. 
Property. Sec NUISANCE. 


Public Policy. See Htssnannp AND WIFE, 2. 


Qucstions for Court. Sec FRAUDULENT CONVEYANCES, 6. 
Questions for Jury. See FraupULENT CONVEYANCES, 5. 
Quieting Title. 


1. Pleadings and findings keld to support a judgment against 
one seeking to have a cloud removed from the title to her 


homestead. Holmes vu. Lincoln Sult Luke C0.........4. Se Reke 
2. Evidence held to sustain a finding that a mortgage had been 
paid. Miller ve Stevenson.......... ahs eae oats eS e Dae ys 
3. Plaintiff may allege in his petition as many claims of own- 
ership as he may have. Draper v. Taylor... ccc cece cece eens 
4. Finding for plaintiff eld to be sustained by the evidence. 
Id. 
Quo Warranto. See PLEADING, 17. ts 


Railroad Companies. See Carriers. [EMINENT DOMAIN. MASTER 
AND SERVANT. 

1. Construction of a fenced lane across the right of way of a 
railroad company and beneath a bridge carrying tracks, so 
as to provide a subway for the passage of live stock, is not 
so foreign to the purposes of a grant of Jand for railroad 
purposes that grantor can complain thereof as an abancton- 
ment of the right of way or as a trespass upon his rever- 
sionary rights. Reichert v. Keller...... cae heen s see see 

2. Under facts stated in opinion it was held that a company 
should not be enjoined from operating its road until after 
payment of a dormant judgment rendered in a condemna- 
tion proceeding. Dillun v. Chicago, K. & N. BR. C0.....6...- 

Rape. 

1, To warrant a conviction for an assault with intent to com- 


557 


558 


612 


473 
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Rape—concluded. 
mit a rape the evidence must show beyond a reasonable 
doubt that accused at the time intended to use whatever 
force might be necessary to overcome all resistance and 
accomplish his purpose. Duan v. State..... Weaiatgee esis wtiee ek 


2. It is not essential that prosecutrix be corroborated by di- 
rect evidence of the particular fact constituting the crime, 
proof of incriminating circumstances and corroborative 
facts being suflicient. Id. 

3. An instruction that “a strong, able-bodied woman could 
protect herself when a girl fourteen years old could not,” 
held not erroncous. Id, 


4. Evidence held sufficient to sustain a verdict against one 
charged with a felonious assault. [d...... aaa Siasetenesaore ces ae 


§. Evidence of the conduct and exclamations of the prose- 
cutrix, tending to show that she was sick and l@ne for 
several days after the assault, is competent. Jd...... eas 


' 
Ratification. See AssiGNMENTS, 3. PrixcipaL AND AGEN, 4, 5. 
ScHOOLS AND Schoou Disrricts, 4. 


Real Estate Agents. See FAcrors AND Brokers, 
Receipt. See PayMENT, 3. 


Receivers. See Baxks AND BANKING, 11. MorTuaaes, 25, 26. 

1. An insolvent bank in the hands of a receiver may resist an 
application for an order on the receiver to sell realty. 
State v. PAUWCC. ccc ce ccc cece cece ent eee eee e eee eee eees 

2. An insolvent bank by consenting to the appointment of a 
receiver is not thereby estopped from resisting an applica- 
tion for an order requiring him to sell realty. fd. 

3. The appointment of a receiver is in the nature of an exe- 
cution, and by it the court is able to reach only the actual 
interest of the debtor in the property impounded. Lony- 
POH OW Be BOING 6 oi ois oe niren ie bee alee bw wee oa weer S48 eee 


Redemption. See Morrcaces, 27-30. 


Reformation of Instruments. 
Under facts stated in opinion, a purchaser of land held not 
entitled to a decree reforming Whe bond fer a deed so as to 
mike it express his own understanding of the effect of the 


808 


807 


803 


371 


contract of purchase. Clark v. Mlussman..... secesacesaccee 87 
Rehearing. See NEw TRIAL, 
Release, See MorTGAGES, 31, 32. 
Remittitur. 
1. Defendant in error may be permitted to file a remittitnr 
where his recovery was excessive. Craig vu. Wead...... oeee T84 


g, Where plaintiff's recovery was excessive he was permitted 
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Remittitur—concluded. 


to remit the excess as a condition of affirmance of the judg- 
ment. Albright v. Peters 


Removal of Causes. 


An order of a federal court remanding a cause to the state 
court for want of jurisdiction is, as to that question, con- 
clusive in the state court. Gerner v. MOSNCI... cece eee e ene 


Rents and Profits. See EJECTMENT, 2. 


Replevin. See CHATTEL MortTcaceEs, 5. _ 
1. Under a general denial defendant may prove any fact which 
amounts to a défense to plaintifi’s cause of action. Daris 
VD. CUIVED occ c eee eee . 


2. In a suit for mortgaged chattels securing a note owned by 
plaintiff, defendant, under a general denial, may show that 
plaintiff is indebted to him for labor in an amount equal 
to the umount due on the note. /d..... Ie 8 Cicas ee eiaeaan esos 


3. Rulings in giving and in refusing instructions held not 
erroneous. SMmuners vV. SUNN... 0c c cee ee eee eeeenes ste eeeees 


4. Section 189 of the Code providing when an officer is notified 
by defendant that he excepts to the sureties on a replevin 
bond the sureties must justify “upon notice as bail on ar 
rest,” was not rendered inoperative by the repeal of sees. 
152-180 of the Code relating to arrest and bail. Shell v. 
Barton .....66 Nisei eaai siidesaee es sgeeaie see weceresece 


5. Two persons having separate and distinct claims to the 
Pp g P 

possession of the’same property may join in an action of 

replevin therefor. {d...... nesietns 


Res Gestae. See Homicipr, 7. 


Res Judicata. See TAXATION, 6. 

1. A judgment rendered by a court having jurisdiction of the 
parties and of the subject-matter, as between such parties, 
conclusively settles all questions litigated, unless subse- 
quently reversed or modificd in the manner provided by 
law. Dillon v. Chicago, K. & N. R. Co 


2. Decision on former appeal as to ownership of property held 
conclusive upon the parties and their privies. lump v. 
Klamp 


Review. See CounTIEs, 9-15. INSTRUCTIONS. INTOXICATING 
Liquors, 3, 4. 


1. To secure a reversal error must affirmatively appear. Union 
Po Rs CO. Oo Vineet sovigie gee Sialera 9 600 SS 9 oie ba alo celd be ee sedate ha 


2. Error will not be presumed, but must affirmatively appear. 
Mereantile Trust Co. v. O'Hanton 


3. To warrant a reversal it must affirmatively appear from 
the record that the ruling with respect to which error is 


135 
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Review—continued. 


10. 


11. 


12. 


13. 


14. 


aNeged was prejudicial to the rights of the party com- 
plaining. Dobry v. Western Mig. CO... cc cece ccc c cece cee ence 


. The overruling of a motion to vacate a decree rendered 


upon default regularly entered will not be disturbed, unless 
it is made to appear that there has been an abuse ot discre- 
tion by the court below. Mercantile Trust Co. v. O'Hanton.. 


. Mere payment of costs by an unsuccessful litigant is not a 


waiver of the right to appeal from the judgment rendered 
on the merits. Woodward v. State 


Abstracts of Record. 
Where a cause brought up on error is submitted under 
section 1 of rule 2, the printed abstract must include tha 
petition in error, Or an abstract of assignments of error, 
and a failure in that regard will work an affirmance. 
O'Neill v. Flood....... wabiaWitions.g Sates BH epbiee s eete ged esti wee 


The printed abstract must include the petition in error, 
or an abstract of the assignments of error therein con- 
tained. Manning Ve Freeman. .cccrcececeees . 


In a cause submitted under section 1 of rule 2 on an 
agreed printed abstract the court will not look beyond the 
abstract, and unless error affirmatively appears therefrom 
the judgment below will be affirmed. O'Neill v. Flood..... 


. Where a case is submitted on an agreed printed abstract, 


the court will not look beyond the abstract. Manning v. 
FBYCOMAM ce cccecevcccccenestecsonetencseees si ererenanesewee's 


Appeal and Error. 
Where a party files a petition in error within the time 
limited by law for prosecution of error, he thereby aban- 
dons the appeal previously docketed in the case. Slobodisky 
[A Of 2 a eee eee 


Assignments of Error, 
In a petition in error an assigninent that the verdict is 
not sustained by sutticient evidence, and is not in accord- 
ance with the evidence and instructions, is specific enough 
to require a review of the evidence to ascertain whether it 
supports the finding and judgment. Chicago, B. d Q. BR. 
CO. UV. OYStCN occ ccc cece erence ev cuns ele b ATs baie Geeta ad Sie waters oe 
To obtain a review of the rulings of the trial court on the 
admission of evidence the particular rulings assailed must 
be specifically assigned in the petition in error. Churchill 
W9.  WAEL sce gi aeesecieei gr acerdg gS Bye tre Bish wae alco alee Rene anti 68 
Alleged error in admission of evidence will be disregarded 
unless pointed out by an assignment in the petition in 
CVTOL., Vid v. WYMAN. ccc cere cece cere reece ener e een neee enone 
Where error is assigned to the admission of a number of 
written instruments en masse, the assignment is bad unless 
ail were improperly adinitted. Langdon v, Winterstcen..... 
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Review—continued. 


15. 


16. 


1%. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


26. 


27. 


28. 


An assignment in a motion for a new trial, of “errors of 
law occurring at the trial, and duly excepted to,” is sufti- 
cient to entitle a party to review the rulings of the trial 
eourt on the admission of evidence. Albright v. Peters..... 


An assignment alleging error in denying a new trial is too 
indefinite, where the motion contains several ditferent 
grounds. Walther 0. AMON. cock ccc ec cece cee eer e nee nneee 


An assignment of error that the court erred in denying a 
motion for a continuance is without merit where the rec- 
ord does not disclose that the motion was ever presented 
to the court for decision, or that there was any action or 
refusal to act thereon. Nelson v. Farmland Security Co..... 


Bill of Erceptions. Affidavits. 
Where a bill of exceptions has been quashed fhe evidence 
eannot be considered by the supreme court. Joluscn v. 
Klein cece eee ee a ata eB a gia ae tka aie Sees an She irerd dievelg 50 98% ce eeees 


Where questicns relied on for a reversal cannot be deter- 
mined without reviewing the evidence, and the bill of ¢x- 
ceptions has been quashed, the judgment will be affirmed. 
Td. 


Questions requiring an examination of the evidenee will 
be disregarded in ahsence of a bill of exceptions. Dooliltle 


VUE SCAT CTE B50, 5 scans Gee iis gr Bee a ONS ae LR sbeeyase web iw oie Ree aoe 


Affidavits used on motion for a new trial will be disre- 
garded on review unless embedied in a bill of exceptions. 
Tangdon 0, Wintersteenic ccc cc cece cece ccc ccc eee eee eeee cece 
Willits v. Aven Britit CO. ccc cc ccc eee cee cent nee e ee tence eneee 


Affidavits used on hearing of a motion, to be available on 
review, must be embodied in a bill of exceptions. dMercun- 
tile Trust Co. v. OUTANTON. ccc cece cence cence een e eee teeeeee 


An unauthenticated bill of exceptions will not be consid- 
ered. Murphey v. Tinois Trust & Savings Bank. ...c. eee eee 
A bill of exceptions will be disregarded in the appellate 


court unless authenticated by the certificate of the clerk of 
the court below. Jd. 


. An order refusing to extend the time for preparing a bill 


of exceptions cannot be reviewed where the order does not 

appear of record. Doolittle v. American Nat. Bank. ......0-- 
Dismissal. Transcript. 

Failure to file a motion for a new trial below is not alone 

sufficient reason for dismissing from the supreme court a 

petition in error. Slobodisky v. Curtis.........e. ee ere 


A petition in error will be dismissed in abseuce of an au- 


thenticated transcript of the judgment. Littell v. Cross... 


A petition in error will be dismissed when the final judg- 
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29. 


30. 


31. 


32. 
33, 


34, 


36. 
37. 
38. 
39. 
40. 


41, 


42. 


ment assailed is not authenticated by the certificate of the 
clerk below. Melcher v. Haley 


Evidence, 
That the jury ignored irrelevant proof, held not ground for 
reversing a judgment based on the verdict. Blue Valley 
Tamtber Co. v. Neuman 


A judgment based upon a verdict which is supported by 
suflicient competent evidence will not be disturbed on the 
ground that the apparent preponderance of the evidence is 
on the side of the losing party. Mome Fire Ins! Co. v. 
Kuhiman 


It is not error to reject proffered evidence which has no 
material bearing upon the facts in dispute. Jd. 


A finding contrary to the clear and decisive preponderance 
of the evidence may be reversed. Symus Grocery Co. v. 
SNOW ceecseeecreeeee Cane ste eee ee We ofed oi -agie ese BS see 


The admission of immaterial evidence is not ground for re- 
versal where it does not prejudice the party complaining. 
Albright 0, PCECIS ccc cee ccc cece cere e ete e ee eee eteeees inne ais F 
Where a cause was tried to the court without a jury, it 
will be presumed that only competent evidence was con- 
sidered in reaching a conclusion. Chicago, B. & Q. R. Co. 
wo. First Nat. Banks of OMAN... 0... ccc cece cee n teen er eees 


. A ruling on motion to strike out testimony, when within 
y; 


the discretion of the trial judge, will not be reversed ex- 
cept for an abuse of discretion. Clark v. Douglas.......... 


avidence held sufficient to sustain the verdict. Summers 
Ds SUING sig, 23s: cs g88 0559. Wawel os diese Fes e NICS SibIa ewe Bhe econ es 8. Ow ecectode 


eee e eee 


A finding assailed as not sustained by sufticient evidence 
will not be disturbed unless clearly wrong. Ward v. Stute.. 


In the trial of a case without a jury the admission of in- 
competent evidence is not ground for reversal of a judg- 
ment supported by sufticient competent evidence. Gaye 
County vt. King Bridge CO... ccc ccc ccc cece ecw were teen eae eenes 


Where no question of law is presented, a judgment sup- 
ported by sufficient evidence may be affirmed. Lanham v. 
First Nat. BANK Of Crete 6 cis 6530s hese nc ha ea CEREALS CP AE 


Where no question of law is presented, a judgment sup- 
ported by sufficient evideuce may be atlirmed. Pulmer v, 
HOWE coven cccccnc cece cntene se ece teen e tenses eteseeeceens 


Conflicting evidence will not be examined further than to 
ascertain whether it justifies the finding below. Holbert 
Be SCHMCCT Ss e500 86 Seis Fess Mine PES Vins He SS URN a Sie EE NS alee 


The judgment may be aftirmed where the only question 
presented is one of fact which was determined below on 
conflicting evidence. Winehkester v. ROYS......-seee- Veakned 
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Review—-continued. 


43. 


44, 


45. 


46. 


47. 


48. 


49, 


50. 


51. 


52. 


53. 


A finding, verdict, or judgment based on conflicting evi- 
dence will not be reversed unless clearly wrong, and con- 
flicting evidence will not be weighed on review. Chicago, 


M.& 8S. P. R. Co. v, Johnston. ...... fo sda Melon hte ewe ewe Lewes 236 
MICATUREOR Ds: DPUER aie aside Scns Bib S68 VEG OCHRE Obert eee Mee RS 424 
Doolitile v. American Nat. Bank. .......... ob ble icyarertuploaiecsrare gos 454 
POUSONL. Vi, PANG aes cae evinse 088 Gee Ge wal CEA Ge ba MR a aes 478 
ALDER E: Ve POCCUR 0.6 So 4 ab eine ota e280 Oboe ta Cab OAT SM RON Berea o 534 
Demary t. Cartson. ccc ccccccccccccevceeves beeen seen eee eees 546 
Chicago, B. & Q. R. Co. v. First Nat. Bank of Omaha.......... 548 
McWtid ov. Blair State Bank... ccc ccc cece cc nce eres eee ene 618 
Willits v. Aven Fruit CO... ccc ccc ccc cece reece ence nsec eeene 659 


Exceptions and Objections. 
In the absence of an exception a ruling made by the dis- 
trict court during the progress of the trial cannot be re- 


viewed. Reynolds v, Stat€sccccccccccccacncvcccccterevseeees 49 
An interlocutory order to which no exception has been 
taken cannot be reviewed. step v. NSeltlesinger. cc... eae 62 


Where exceptions to depositions were filed the day trial 
began, it will not be presumed they were filed after com- 
mencement of trial, though they were not called to the at- 
tention of court until jurors had been called. Union P. R. 


Co. V. Vincent.. .. ccc eens seen ete eeeceeees tee eeees eines sees 172 
Objections not urged below may be disregarded. Chieago, 
Ro. & P.R. C0. 0. ONC. occ ec e eee eens aemgieat eau 239 


Misconduct of counsel in his argument to the jury, to be 
available on review, must be objected to at the time, a rul- 
ing obtained, an exception taken, and the proceedings incor- 
porated into the bill of exceptions. Summers v. Sinuus...... 579 


An objection to the admissibility of testirmony cannot be 
raised for the first time in the supreme court. Willits v. 
Arena Fruit C0....... 60s teseen iG hecianeis see rece eecerteercecs 659 


Final Order. 
An insolvent bank in the hands of a receiver may appeal 
from an order on the receiver to sell the bank's realty. 
State v. BQWeett. ccc ccc cece ee eee eee nee ene e areas 371 


Harness Error. 
Immaterial variance between allegations of petition and the 
proof is not ground for reversal. Vig v. Whyman........05- 191 


Where evidence improperly received is afterwards stricken 
out and expressly withdrawn from the consideration of the 
jury, the error is ordinarily cured. Chieago, R. I. &.P. R. 
Co. v. ONG. co eee cee Re Rie al Manatee Sadetueadulerene eels yas 239 


Where the conclusion reached by the jury was the only one 
permissible finder the pleadings and evidence, the judg-- 
ment will be affirined, errors occurring at the trial being 
harmless. Vernon v. Union Life IAs. CO... cscs ccereccce cee 494 


INDEX. fe) 


Review—continued. 


54. 


55. 


58. 


59. 


60. 


61. 


62. 


63. 


64. 


65. 


66. 


67. 


Where a petition fails to state a cause of action and a trial 
results in a judgment in favor of the defendant, no error 
committed by the court in submitting the issues to the 
jury will warrant a reversal. Chapel v. Franklin County.... 


A judgment should not be reversed for harmless error. 
BoOoknatt 0. CIArh. occa ccc cc cece cece ceaes asin aoe wa wate Veposee eae 
. Errors not prejudicial to plaintiff in error are not ground 
for reversal. Gage County v. King Bridge C0..... cece cen ene 


Jurisdiction. Transeript. (See, also, Review, 26-27.) 
It is indispensable to jurisdiction that there should be filed 
with the petition in error, within the time fixed by statute, 
a transcript of the proceedings containing the judgment 
sought to be reviewed. Slobodisky v. Curtis...... see eee eens 


The supreme court is without jurisdiction to determine an 
equity cause on appeal when the transcript is not filed 
within six months from the entry of the decree sought to 
be reviewed. Smith v. Silter......c.eeee SMeieiee wa dare Va bok oda 


A proceeding in error cannot be commenced after one year 
from the overruling of the motion for a new trial. Clark 
PD. MCDOWCL.. ccccceeevenseencennc enc ee wnat esesseerarecsenees 


New Trial. 
Effectiveness of a verdict omitting a finding as to an essen- 
tial element of a crime charged may be examined on review 
though not assigned in the motion for a new trial. Holmes 
VD. StALC... cece eccsavcens econ canon cece erenesecs ererrer errr nr 


The time for taking an appeal begins to run from the date 
of the entry of the decree or final order, and not from the 
overruling of the motion for a new trial. Smith v. Silver... 


A motion for a new trial is not essential to a review of an 
equity cause, Id. 


The filing of a motion for a new trial will not extend the 
the time for prosecuting an appeal. Id. 


To review a refusal to direct a verdict the attention of the 
trial court must have been challenged thereto in the mo- 
tion for a new trial. Albright v. Pcters..ccccccccacavvcecees 


Where defendant who asks as a matter of judicial grace to 
have a default set aside makes his application in the form 
of a motion for a new trial, it will be presumed that the 
court in sustaining it acted within its authority and not in 
Violation of law. Bradley v. Slater..........00. sae teteotacus 
Errors in trial of a law action cannot be reviewed unless the 
record for review shows that a motion for a new trial was 


‘overruled. Chicago, R. I. & P. R. Co. v. YOUNG... 00. ccceeeee 


In absence of a motion below for a new trial the supreme 
court, in a proceeding in error, will only examine the rec- 
ord to ascertain whether the pleadings support the judg- 
ment assailed. Holmes v. Lincoln Salt Lake Co........-000- 
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Review—concluded. 


68. 


69. 


70. 


71. 


%3. 


74. 


76. 


29. 


80. 


A ruling of the district court on motion to require its 
clerk to pay out moneys in his hands may be reviewed, 
though there was no motion for a new trial. Slobodisky 
De CUILIS:. oysters iow ute Siete Teele QF asi SESS sieueieceepetetate aieiecarave 
Offer of Proof. 
Assignments of error based on the exclusion of testimony 
are unavailing, unless, when the ruling was made, the party 
complaining made a tender of the proof he expected to 


elicit. Union Po RB. Co. th Vineenl. ccc ccc ccc ene n ene neeenene 
Ruling sustaining an objection to a question put to a wit- 


ness held not reviewable in absence of an offer of proof, 
Jolnson v. Opfer. cc... “SV cia Dis wie alate eat de HE wee aa ese Sieh ees ors 
Exceptions to the exclusion of testimony are unavailing 
unless there be tender made of the proof which it is sought 
to elicit. Hambleton v. Burti cc ccc ccc c cee cece ete n tren eens 


Parties. 


. Relief demanded by parties jointly will be denied unless it 


can be granted as to all. Spencer v. JONNSION. cece eee ees : 
Where parties join in a motion for a new trial and in a peti- 
tion in error, relief denied to one must be denied to all. 
Hier v. Hutchings. ......0e. ST ee ce oN 9 aise eaalaisvares 


Pleading and Proof. 
It is not prejudicial error to deny plaintiff permission to 
file a supplemental petition, where he subsequently obtains 
the benefit of all matters therein pleaded. Bourgeois v. 
GaPCn vec veeeeee fe avers ate tats ase eie tice ozs SiscSlerale usted usta Saeens ores a ese 


. In a cause brought to the supreme court by appeal the 


judgement will nof ke reversed if it responds to, and is war- 
ranted by, the pleadings and proof. step v. Schlesinyer.... 
Supersedcas. 
An order directing the receiver of an insolvent bank to sell 
its realty is superscdable under sec. 677 of the Code. State 
Bs) POMCCCUE sia a ire Sig BOG a ENN ie 8 aS Se aie 8S CWE Bietw eee ee EEO SOS 
Transcript. (See, also, Review, 26-28, 57-59.) 


. The supreme court will not assume there was error in the 


overrwing of a motion to require a party to make his plead- 
ing in the district court comply with a former pleading in 
the county court, where the record for review fails to show 
what pleading was filed in the county court. Krebbs rv. Hol- 
REC wate: Saag so cetes dis wien ard beg: See sw OI gio Sey ale dei dN afelCig Sa Serbieslt' Ss 


. A ruling ona motion not included in the transcript will not 


be considered. Bron vt. JONNSON.. 6... cee ccc cece teen ec eeees 
Alleged error in striking out portions of a pleading omitted 
Srom the transcript for review will be disregarded. Doolit- 
tle v. American Nat. BAM... c ccc ccc cece eee eee eeeees 
The certified transcript must include the judgment or de- 
eree of the trial court. Bohman v. ChAS€....ccccsccees 


ee eeee 
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Riparian Rights. See WATERS. 


Roads. See Hicguways. 


Rules of Court. See Courts, 2, 3. 


Sales. 


See BANKS AND BANKING, 1. CHATTEL MORTGAGES, 1-3. 
EXECUTIONS. 


. Allegations of a failure to deliver cattle upon demand pur- 


suant to a contract of purchase and sale are not sustained 
by proofs of a failure to return earnest money paid upon an 
agreement, at the time of purchase, that, if conditions not 
then known, but subsequently to be ascertained, should not 
prove to be satisfactory, the earnest money would be re- 
funded. Krebbs v. HOLMAY. occ ccc cece ct eee ence nares are 


. Evidence held to sustain a verdict for plaintiff in an action 


for groceries sold and delivered to defendant. Hubbard v. 
CIE R a a heese aaa aol ae tite aeeres, Seeser Saree sa ee Statens & 5G 8 hee Bek aerd ele e a 


. A sale made on faith of the entire report of a commercial 


agency as to the financial standing of the proposed buyer, 
and not particularly in relianee of a statement made by him 
to the agency, cannot be rescinded because such statement 
was false. Berkson v. HeldMmun. ccc cc cccaeeeeees . 


Construction of Contract. 


. Contract construed as one of sale and not of suretyship. 


Houghton v. TOdd.. cc ccc cece en ee Py ie) 8 esc fay otancs aye GO geal velo abeceretaverars 


. Contract held one of conditional sale, and not of agency. 


Richardson Drug Co. v. Oberfelder..... ccc cece ccc cece ceeeeece 
Fraud, Pleading. Instructions. 


. In a suit on a note given for part of the purchase price of 


corporate stock, the answer held not to charge actional 
fraud in the sale. Spencer v. Johnston 


. Where the petition contained averments of erroneous repre- 


sentations honestly made and other averments of like rep- 
resentations dishonestly made, an instruction to meet the 
latter theory teld not erroneous when given in connection 
with one based on the former Teeny: Blue Valley Lum- 
ber Co. v. NCUMANL. 0. ccc cee cc ence eee ceneeeees SEIT 


Warranty. Breach. Damages. Evidenee. 


. In a suit for the purchase price of goods, answer held to 


plead a warranty, breach thereof, and damages, making ad- 
missible proof of general damages and evidence showing 
that the property was less valuable than represented. Me- 
Connell Vv. Lewis... ccccccccccccccscceceveses oo asehaiyile oleae alee" Rigs 


. Where sale of a warranted article is executed, the pur- 


ehaser may retain the property and, in a suit by the seller 
for the purchase price, recover damages for paints 
breach of warranty. Id. 
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Sales—concluded. 
10. In establishing a breach of warranty in a suit for purchase 


° 


11. 


price admission in evidenee of pieces of leather, in connec- 
tion with testimony of competent witnesses as to its value, 
held not error. Id. 


Overpayment. 
Evidence held sufficient to sustain a judgment for plaintiff 


in a suit by a purchaser of hogs to recover overpayment. 
VEE G5 WING oi eek oO RS 2 aS ee ee Hee ee ERR Ee Ora ees 


Schools and School Districts. 
i. A board of education has power to contract with an archi- 


4 


tect to prepare general drawings and specifications for a 
schoolhouse, though, for want of funds, the board may not 
have power to erect the building; and the preparation of 
such preliminary drawings is no part of the work of con- 
struction. Iishke v. School District... ccc cc cece cece eee eee 


. A recovery cannot be had on a contract with a district 


board providing for payment in time warrants. Markey 
VD. SCHOOL DiStrvich.. cc ccc cccc cence cancer ene n nee eenseeeanee 


. A school district has no authority to purchase school furni- 


ture and issue a warrant therefor payable in the future. Jd. 


A school district cannot ratify a void contract entered into 
by its officers, at least when it has not observed the condi- 
tious as prerequisites essential to make a valid contract in 
its inception. Id. 


r 


. An individual member of a school district board cannot 


bind his district by acts not authorized by the board. I[d.. 


. A taxpayer who has voluntarily paid taxes levied at the in- 


stance, and for the benefit, of one school district cannot 
maintain an action to compel the county treasurer to hold 
such taxes for the benefit of another school district. Fox 
D. FOUN. ce cee cece nce cc eeeenenns Be Woase Bbw eh breceuel 4 dia sore are 4400 sS 


. A tax to pay a judgment against a school district cannot be 


levied and collected where the maximum amount of taxes 
authorized by statute for all purposes has already been 
levied. Duatcson County v. ClOrk. cc. ce ccc cece eee enes Sale easteven 


. Section 11, sub. 2, ch. 79, Comp. Stats., limits the amount 


of taxes which may be imposed by a school district to 
twenty-five mills on the dollar of assessed valuation for all 
purposes, except for payment of bonds issued by the dis- 
trict and for purchase and Jease of a schoolhouse. Id. 


Section Lines. See Hiecnways. 


Set-Off and Counter-Claim. See REPLEVIN, 2. 
1. In absence of equitable considerations defendant can only 


plead as a set-off a claim or judgment upon which, at the 
commencement of the action, he might have maintained an 
independent suit against plaintiff. Spencer v. Jolnston..... 


191 


163 
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Set-Off and Counter-Claim—concluded. 

2. In an action against the maker of a promissory note he 
eannot plead as a set-off an amount due from plaintiff to a 
society, of whose funsls the defendant, as an officer, is cus- 
todian, Lewis 6. Pickering. ....ccccccccecccccscscccccecececs 63 


3. A claim against a member of a partnership cannot be set off 
against a debt due the firm. JLulsum v. Pailing...........6.. 478 


4, Where the evidence would have sustained a verdict for the 
entire amount claimed by plaintiff, the allowance of a coun- 
ter-claim, if error, he/d not an error of which defendant 
could complain. Blue Valley Lumber Co. v. Neuman........ 80 


Sheriffs and Constables. See Exrecurions. Summons, 2-4. 

1. Upon confirmation of a mortgage-foreclosure sale it is tha 
duty of the sheriff to pay the amount of the bid, less costs, 
to the person entitled thereto. Fire Ass'n of Philadelphia 
Ve TEU Y oe e eile seed sie ea Ga Odi wie WES eels e's a ieiee'es. wa ra%p ole (a ale ete ae eens 733 

2. In an action on the official bond of a sheriff the petition 
should disclose the execution and approval of the bond, or 
facts showing a waiver of the approval, or facts which estop 
the sureties from urging non-approval. Id. 

3. A judgment of amercement against a sheriff is of no va- 
lidity if the officer had no uotice of the proceeding to 
amerce. Id. 

4. In an action against an officer for approving an insufticient 
replevin bond, the fact that the plaintiff afterward seized 
the property on execution is a defense pro tanto. Shull v. 
BartON co vccccnveceeeeee 5 alee geee SEG Sia nie eater a Seal ates ie oe. TAL 

5. When property was replevied from a sheriff who held 
under a writ of attachment, the sheriff, in his own name 
or by joining with the attachment creditors, may main- 
tain an action against the replevying officer for negligently 
approving the replevin bond, Id.....cc see e cece eee e cece ees 742 


Society of the Home for the Friendless. See STATE INSTITUTIONS. 
Special Findings. See Triat, 8. 
‘State and State Officers. See STATE INSTITUTIONS. 
Treasurer, Lteceipts. : 
1. The state treasurer is required to issue receipts to county 
treasurers only for state warrants actually delivered to him 


and for money actually paid into the treasury of the state. 
State v, MOSCrve...cceccc ccc c cece neces ener eee eeeeeseneneeees . 451 
Oil Inspector. Duties. Fees. : 

2. Under art. 2, ch. 64, Conip. Stats. 1887, it is the duty of the 
inspector of oils and his deputies to inspect every oil which 
is a product of petroleum and which is intended by the 
owner to be put upon the market and sold for illuminating 
purposes, B1gco V. StULC. peeeepecceeeperereeeseeeseerventene OST 


INDEX. 


and State Officers—concluded. 


. The act providing for the inspection of oils recognizes gaso- 


line as a product of petroleum and contemplates its inspec- 
tion when kept for sale as an illuminant. Jd. 


. The fact that no grade or quality of gasoline will bear the 


statutory test does not exempt it from inspection, if the 
owner intends to offer it for sale as an illuminant, Id. 


. The design of the law providing for inspection of oils was 


not merely to prescribe a test for those products of petro- 
leum which might or might not be dangerously intlamma- 
ble, but rather to require an effective inspection ot every 
product of petroleum intended to be sold for illuminating 
purposes. Id. 


. One owning gasoline, kept for sale as an illuminating oil, 


is, under the law providing for inspection of oils, legally 
bound to submit it for inspection and to pay the inspector's 
fees. Id. 


. Fees paid for inspecting gasoline are paid for official serv- 


iees within the purview of the oil inspector’s bond. Jd. 
I I 


. When the inspector of oils examines and condemns gasoline 


he perfornis official acts, and the fees*received for his serv- 
ices are officially received, though the dangerous character 
of the illuminant has not been determined by the statutory 
test. Idarccccecseeee Suaceebelee ess saa he She siietR naw ee ss ine 


State Institutions. 


1. 


The Home for the Friendless established under the act of 
1881 (Sess. Laws, p. 247, ch. 52) is a state institution. Sociely 
of Home for the Fricndless v. Slat@. ccc. ccc ee cece ewe eee 


. By sec. 4 of the act establishing the Ifome for the Friend- 


less (Sess. Laws 1881, p. 247, ch. 52) the Suciety of the Home 
for the ]riendless was given supervision of the institution 
subject to the paramount authority of the board of public 
lands and buildings. Ld... cece ccc cece cece cece erent eee eenes 


. The supervision given by statute (Sess. Laws 1881, p. 247, 


ch. 52, sec. 4) to the Society of the Home for the Friend- 
less over such home was a mere privilege, and not a vested 
right, and was extinguished when sec. 4 of the statute was 
repealed in 1897 (Sess. Laws, p. 243, ch. 37). fd. 


. In establishing a home for the friendless under the act of 


18851 (Sess. Laws, p. 247, ch. 52) the board of public lands 
and buildings could not lawfully purchase a building site 
and take title in the state in trust for the Society of the 
Home for the Friendless. Id. 


. Where realty purchased by the board of publie lands and 


buildings upon which to crect a home for the friendless was 
conveyed to the state for the use and benefit of the home 
for the friendless, held that the clause “for tho yse and 
benefit of the home for the friendless” was no} designed 


447 


448 
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State Institutions—concluded. 
to create a trust, but was merely descriptive of the use to 
which the property should be devoted by the state. Id. 


State Treasurer. See STATE AND STATE OFFICERS, 1. 
Statute of Frauds. See Trusts, 3. VENDOR AND VENDEE, 4. 


Statute of Uses. 
The statute of uses is not in force in Nebraska. Farmers & 
Merchants Ins. CO. C. FONS€W. cc ccc ves cece rence eee essen eseeees 


Statutes. See TAXATION, 7. 

1. Curative legislation does not operate against persons ac- 
quiring title to property in good faith and for value before 
its enactment. Finders v. BOdG. 00. cece cece eee tect en ewens 

2. The word “for,” as used in a statute, held to mean “during.” 
State v. Cherry County. cccccccescccccnccccvcssveseresavesscece 


” 


+ 0 


. The word “may,” when used in a stutute to impose a duty 
or delegate a power relating to public or private intcrest, 
should be construed as “niust.” Doane v. City of Omaha... 
Yates v. City Of OMGNQ.L. coc ccc cece ewe eee ete ne eeeneteceee 


4. General provisions will not, unless unavoidable, be so inter- 
* preted as to affect more particular and positive provisions 
of a prior act on the same subject. Dawson County v. Ctark, 
5. Where one statute refers to another, whch is subsequently 
repealed, the statute repealed becomes a part of the one 
making the reference and remains in foreve so far as the 
adopting statute is concerned. Shull vu. Barton 


6. Repeal by implication is not favored. Dawson County v. 
Clark ceases . 


7. Article 6, ch. 77, Comp, Stats., relating to payment of judg- 
ments against municipalities, was not repealed by see. 69, 
art. 1, ch. 14, Comp. Stats., relating to the power of cities 
and villages in regard tu taxation. Jd. 


8. Statutes in part materia should be construed together, and, 
if possible, effect be given to all of their provisions. Jd. 


Subrogation. 
Pleadings and issues joined held to be inconsistent with and 
not to present the question of the right to subvogation. 
Afiller V. SlCvenson.. cscs cccecccecceeewnece ta neteoes 


Summons. 

1. A summons must be served by delivering a copy thereof to 
the defendant personally, or by leaving a copy for him 
at his usual place of residence, service by leaving a copy 
at his usual place of business being insufficient. Wittstruck 
UV. Temple. ccccccccccccecccace selene! a estielare Scere 

2, Permission to an officer to amend his return on a summons 
is not equivalent to an actual amendment. Id, 


734 


815 
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Summons—concluded. 


3. 


The granting of permission to a sheriff to amend his return 
on a process to conform to the facts, upon proper showing 
and notice, is discretionary with the trial court. I[d........ 


. An officer’s return includes not only the certificate of sery- 


ice, but also the delivery of the writ to the office from 
which it issued. Graves v. Macfarland. ccc cceccece cee eneenes 


. Where a summons is served within the time limited by 


statute, the court acquires jurisdiction, and. may render 
judgment against defendant, though the sheriff failed to 
umtke his return during the life of the writ. Id. 


. Evidence leld insufficient to support a finding that a sum: 


mons had been served. Id. 


Supersedeas. See JUDGMENTS, 19. MANDAMUS, 2, 3. REVIEW, 76. 


Taxation. See CouNriEs, 4-6. MuNICIPAL CORPORATIONS, 5-13. 


1. 


= 


ScHOOLS AND ScrooL Districts, 7, 8. 


Caveat Emptor. 
Caveat emptor applies to purchasers of real estate at tax 
sales. MeCague v. City of OMdNG... cece cee scence ieeeheeste 


Hacessive and Unlawful Levies. Judgments. 


. When taxes levied by a county exceed the maximum per- 


mitted by the constitution, the excess is levied for an illegal 
and unauthorized purpose. Chase County v. Chicago, B. & 


. Unless authorized by a vote of the people taxes in excess of 


15 mills on the dollar valuation cannot be levied to pay 
judgments rendered against a county for debts contracted 
after adoption of the constitution. [d......... ccc cece eee 


. Construction of constitutional provisions permitting taxes 


to be levied in excess of 15 mills on the dollar valuation, Id. 


. A court of equity has power to enjoin the taxing authorities 


from making an unlawful levy which will result in easting 
a cloud upon land titles; but such power will not be exer- 
cised where it does not appear that such a levy is either 
threatened or contemplated. For v. Kountze 


Where one complaining of an excessive assessment presents 
his grievance to the county board of equalization, he is con- 
clusively bound by the order of such board fixing the value 
of his property for the purposes of taxation, unless he 
secures a reversal or modification of such order by the dis- 
trict court. Chapel v. Franklin County..... 


Enforcement. Statutes. Liens. 


teen eereresseces 


. Where the law imposing a tax provides a special remedy for 


enforcing it, the method so provided is generally exclusive, 
and if the only method adopted be iNegal, the courts cannot 
substitute a different and legal method.- City of Omaha v. 


Harmon Se 


1? 


37 


274 


275 


439 


544 


339 
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Taxation—concluded. 
8. The lien of a county for delinquent taxes may be enforced 
in an action of foreclosure after the realty becomes liable 
to sale for non-payment. Merrill v. TjQins. ccc cecceeteweuees 


9. A purchaser at a void tax sale, in foreclosing his lien, is not 
required to give statutory notice (Comp. Stats., ch. 77, art. 
1, sees. 123, 179) to the owner or occupant of the realty. Id. 


10. A tax sale, though void, transfers the lien of the public to 
the purchaser, including the right to maintain an action 


to foreclose the lien. Ld..... ccc cece cece ene e er eet e ene nenee 
Hquatization. 

11. Boards of equalization must pursue strictly the procedure 

directed by statute. Grant vo. Bartholomew. ..cccccceeeeee peace 


Interest. 
12. The purchaser at a void tax sale is entitled to the same rate 
of interest on the taxes paid by him as they drew when he 


made the payments, Aferrill VU. L)JNS. ccc cece cece eee e eee ee 


Irregularities. 
13. Mere irregularities in conducting a sale of real estate for 
delinquent taxes legally assessed will not defeat the lien of 
wae purchaser at such sale. Sanford v. MOOr€..cccceceevees 


Recovery of egal Tarcs Paid, 
14. Methods of recovering back illegal taxes paid under pro- 
test. Chase County v. Chicago, B. & Q. BR. CO. cececeeeeneace 


15. One who has paid personal taxes under protest cannot 
maintain an action to recover back the money so paid on 
the ground that the levy was made upon an excessive as- 
sessment. Chapel v. Franklin County. ...cee ar sjul abe: ahepehw.eve. Cisse 

Tender of Payment, 

16. A tender to a tax purchaser of a less sum than is due will 

not discharge his lien. Scnford v. MOOG. .cccccsveeeees teoee 


Telegraph Companies. 
Evidence held to justify a finding that the difference in rates 
charged by a telegraph company for furnishing news re- 
ports to two newspapers was‘disproportionate to the dif- 


706 


707 


839 


707 


654 


Q74 


544 


654 


ference in conditions. Western Union Telegraph Co. v. Call - 


Publishing Co..... sees we Rete svicate Ze ale lags Wiese onateca erase sel (RR a¥e secre ‘ 


Telephone Companies. 

Petition held not to state a cause of action for an injunction 
to prevent the state board of transportation from acting 
under an alleged void statute giving the board power to 
regulate telephone rates. Nebraska Telephone Co. v. Cornell... 


Tenants in Common. Sce Party WALLS, 
Tender. See Contnacts, 5. oy 


Terms of Court. See Courts, 4, | 


192 


823 
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Time. See Birt of Exceptions, 2. REVIEW. 61, 
Torts. See Inranrs, 


Trade Name’, es 
i, A right to the exclusive use in a particular locality of a 
trade name or sign may be acquired. Miskell v. Prokop.... 


2. A sign or trade name is not an infringement of another, 
if ordinary attention of persons or customers would dis- 
close the difference. Id. ‘ 

Transcript. See Review, 77-80. 

Trespass. Soa f 

Where one @nters upon the premises of another and obliter- 
ates o display advertisement, he is liable to the owner for 
the costs and expenses of replacing or restoring the sign 
to its former condition. Shiverick vo Gunning. .......c cece 


Trial. See Jury. Revirw, 46, 52, 71. 
1. Where only one ¢on¢lusion can be drawn from the evidence, 
the court may direct a verdict consistent therewith. Shiv- 
CTICK VU. GUNNING. coccccaccuccvccuceecceusaecsvceeceteteenags 
2, Right of attorney to appeat and take part in trial after the 
Jury has been impancled. Kuiylits v. Slate. sc... cece cece eee 
3. Error of the trial judge in examining witnesses and in mak- 
ing remarks Nefd cured by an admonition to the jury to dis- 
regard such conduct. Omaha Brewing Ass’n c. Bullahemmer.. 


4. A request of the trial judge to state separately his conclu- 
sions of fact and of law must be made not later than the 
final submission of the cause. Ross ¢. Barkers cc. c ccc eens . 


5. A trial of the merits of a case should not be delayed on 
- account of an attempt to review on error an interlocutory 
order. Doolittle v. American Nat. BARK. ccc c ccc cece eee eees 
6. The party who would be defeated if no evidence were in- 
troduced on either side should be allowed to open and close 
the evidence and the arguments. Summers v. Simms....... 


7. In an action of replevin he/d, under facts stated in the opin- 
ion, that plaintiff was entitled to open and close. Id. 

8. A request for an immaterial special finding may be refused. 
Sloan ve TROMAS MG. CO. ccccccrenccvvcsccscscsecceveees were 


Trover and Conversion, 
Conversion of improvements on realty. Slobodisky c, Curtis.., 


Trusts. Sec Fraup, 3. Srate INSTITUTIONS, 5. 
j. The statute of uses is not in force in Nebraska. Farmers 
G& Merchants [us, CO. VW. SONSON. ccc cc cece eee e enero ane 
2. Where one buys Jand in his own name, but with the money, 
and for the use, of another, the latter is the equitable 
owner and the former holds the title in trust. Chieuyo, B. 
& QR, Co, vy First Nat. Bank Of QMANG. pcereretererveneeeens 


628 


29 


29 


230 


391 


454 


579 


At 


218 
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Trusts—concluded. 


3. 


A resulting trust is not within the statute of frauds, and 
parol testimony is adinissible to prove the purchase for, and 
payment of the consideration by, the beneficiary, though 
the deed recites that the consideration was paid by grantee. 
Id. 


. One purchasing property from a trustee and having at the 


time notice of the trust is charged therewith. McWaid v. 
Blair State BANK. ... ccc ccc eee eee eens . 


. Transfer of property to a bank with knowledge of an ap- 


parent disclosed trust, held to have been under such circum- 
stances that it was without notice, actual or constructive, 
of a sceret trust, and was not placed upon inquiry further 
than was made of any existent or undisclosed trust. Id, 


Ultra Vires. See SciooL_s anp ScuooL Disrricts, 3. 1 

Uses. See STATUTE OF USES, 5 BAT 
Usury. SS : 

1. In a suit on a contract for payment of money, whcre the 

, defense of usury is established, plaintiff is not entitled to 

interest on the judgment awarded him. Interstate Savings 

G LOAN ASSN Ve SUUNCL cece ewe eee eee eee eeeaea meee ys 

2. Payments on a note which include usurious interest should 


it 


ao 
. 


be credited upon the principal, whether such payment be in 
the form of cash or of an independent note. Yomblin v. 
PLUGGING | aa, ierd seed adhe a 8G A CR oe S88 8 


Where the note sued on is one which was given to obtain a 


618 


133 


336 


eredit actually indorsed upon a note which included usuri- . 


ous interest, this credit should be deemed to be upon the 
principal, rather than in extinguishment of the usurious 
interest on the note whereon said payment was indorsed, 
and accordingly it is held that the usury referred to does 
not render invalid the note sued upon. Id. 


. The exemption of national banks from the penalties of 


usury prescribed by statute of the state owes its existence 
to laws enacted by congress, and such exemption should 
not, by implication, be extended beyond the import of the 
federal statute. Gadsden vo TRIUSh. ccc cc cece cece eeceeveens 


Jn an action to foreclose a mortgage securing a note made 
to be used as collateral to a note owing to a national bank 
the mere fact that the proceeds of such collateral, when col- 
lected by the payce thereof, are to be used to discharge the 
said principal note to the bank does not justify the exten- 
sion of the federal exemption of national banks from penal- 
ties for usury to such foreclosure proceedings. {d, 


Variance, fee PLEADING, 20, -REVIEW, 51, 


340 
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Vendor and Vendee. See Conrracts, 3. Factors AND Brokers, 
1,2. GUARDIAN AND WARD. MORTGAGES, 2, 11, 12. STAT- 
uTrEs, 1. Trusts, 2, 3. 
1. A purchaser of land is bound to take notice of the existence 
of a public highway. Clark v. Mossman. ...cccceescceeceneee 


2. Evidence held to support a finding that vendor executed and 
delivered the deed within the time fixed by the contract. 
Sowards v. Moss........0- tenn ee ence eens saben ccc eeesensoens 


3. In a suit to recover the purchase price of realty sold and 
conveyed by plaintiff to defendant, it is not essential to 
allege in the petition that the contract was in writing. Id. 


4. In a suit to recover the purchase price of realty, the statute 
of frauds was Iicld no defense where plaintiff established 
that he executed the deed and delivered it to defendant. Id. 


5. Where vendee has appointed an agent to receive the deed, 
the latter’s neglect to notify his principal of its receipt is 
no defense to an action for the purchase price. Id. 

6. Evidence eld not to establish the existence of an oral con- 
tract between appellant and his father and mother that on 
the death of the survivor of them the title to their real es- 
tate should vest in appellant. Muore v. Moore...........26. 


~ 


. Possession of land is notice to the world of the possessor’s 
rights therein. Draper Vv. Taylors... ccceveceveceeeseerecees 


Venue. See INDICTSENT AND INFORMATION, 5. 
Verdict. See Larceny, 1. Triat, 1. 


Voluntary Assignments. 
1. A voluntary assignment is yoid unless made necording ¢ to 
the provisions of the statute. Sloun c. Thomas Mfg. Co 
2. Instrument in form of a chattel mortgage held not an at- 
tempted voluntary assignment. Id. 


Waiver. See INSURANCE, 8. 
Warranty. See SaLEs, 8-10, 


Waters. See Bripcrs. 

1. The common-law rules relative to rights of riparian proprie- 

. tors are in force, except as changed by statute. Slattery v. 

6 Harley cece cece ecaceees Seis oss ees ea hes Meee s eases one wae 

2. Right of a riparian owner to take water from the stream 
and use it for irrigation. [0....... cc. cece cee ese eee ec tet eves 

3. Right of plaintiff to an injunction restraining upper ripa- 
rian proprietors from directing water from the stream. Id, 


Witnesses. See CriminaL Law, 10. Evipencr, 3. TRIAL, 3. 

1. In a criminal prosecution the jury may take into considera- 
tion the interest of defendant in the result of the trial in 
determining the weight to be accorded his testimony. 
Philamatee vr EGC ois sien G4 6499 ROTATE 19.4 Bile Moe pene Ea ae 


92 


119 


- 714 


575 


577 
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Witnesses—concluded. 
2. Where police officers and detectives testify for the state in 
a criminal prosecution, their testimony should be weighed 
with greater care than that given by disinterested wit- 
nesses, and the jury should be so instructed. Kastner v. 
State ...... Sores ce dee ease ea Neo e ee ee eens eees Seabees seeeeee TOT 
3. It is not error to reject impeaching evidence, where no 
proper foundation has been laid therefor. Draper v. Taylor, 787 
4. A party cannot reserve his objeetion to a question calling 
: for incompetent testimony until the answer of the witness 
has been received. Dunn v, State.........+. ececnccscsssvece BOB 


Words and Phrases. 

1. “Attest.” Gerner v. Mosher... cccccccccccccscccccsseccssccece 136 

2. “Assault.” Smith v. State.........645 Le eeee Seer eee eT | 

3. “Set out.” First Nat. Bank of Chadron v. Engelbercht........ 639 

4, “For.” State v. Cherry County. ..cccccccccccrceccesccsseccecs 134 

5. “Voluntary overexertion.” Rustin v. Standard Life & Acci- 
dent Ins. Co......... dare oceseiaost ye ri seneeeecreccoees 192 

6. “May.” Doane v. City of OMGhA.......ccccccccccnscevcecccee B15 


Writs. See Summons. 


